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REFORMATION 
By Fred. S. Knight 


That a policy of theft insurance may be reformed on the ground 
of mutual mistake of the parties although such policy had been issued 
and in force for a period of over two years was the decision of the 
Court of Errors and Appeals of New Jersey recently handed down in 
Dein-Bacher, Inc. v. United States Fidelity & Guaranty Co., 169 Atlantic 
829; 82 Insurance Law Journal 1386. 

Complainant Dein-Bacher, Inc., having sustained a loss of a 
number of furs from its store windows and not having insurance 
covering such loss and desiring to obtain insurance against a theft of 
that nature made application to E. A. Wilson Company, agents of the 
United States Fidelity & Guaranty Co. for such a policy. One Blum- 
berg, an underwriter of the insurer, was brought by the Atlantic City 
agent of the defendant to complainant’s premises to inspect the risk and 
both Blumberg and Wilson were advised of the nature of the policy 
desired and the reason therefor. The defendant insurer issued a 
policy and it was delivered by the Atlantic City agent to one Sasslaff to 
whom complainant had first gone to get the coverage. The policy was 
renewed from time to time and had been in force for over two years 
when a loss occurred by theft out of the show window. Liability having 
been denied, the complainant brought suit for reformation of the policy 
and for recovery thereon as reformed. Louis J. Bacher, treasurer of 
the complainant company testified that he had no record or recollection 
of ever having received or seen the policy and that he was the one in 
complainant’s organization who would have received it. The president 
of the complainant company testified that he never saw the policy in 
the possession of the complainant. Finding that under the evidence it 
was the intention of the parties to issue a policy which would cover the 
luss; that the policy which was actually issued was the result of mutual 
mistake and that complainant was entitled to have it reformed, the Vice 
Chancellor granted a decree for the complainant. 

Upon appeal the Court of Errors and Appeals while recognizing 
the contention that the acceptance and retention of a policy without 
complaint as to its terms for a period of over two years would constitute 











an election to accept the policy as written and bar reformation, held 
that the evidence justified a finding that there was a lack of proof of 
delivery and retention of the policy sufficient to bar the action for 
reformation. 

Where was the policy during the period of over two years in which 
it was in force? The evidence was regrettably vague. It could be 
inferred that delivery had been made to the complainant’s broker. Can 
the expedient of leaving the policy with the broker relieve the assured 
from the duty of reading the policy? 


AIRPLANE 


That an airplane is not an automobile or motor driven car within the 
meaning of a limited accident policy providing coverage where death of 
the insured occurred “‘by the wrecking or disablement of any automobile 
or motor driven car,” was the burden of the decision of the Court of 
Appeals of Kentucky in Monroe’s Administrator v. Federal Union Life 
Insurance Co., 65 South Western (2d) 680; 82 Insurance Law Journal, 
1308. 

Suit was brought by D. B. Monroe as administrator in the estate of 
Shirley P. Monroe to recover for the death of the insured under a 
limited accident policy providing coverage where the death of the insured 
occurred “by the wrecking or disablement of any automobile or motor 
driven car (motorcycles and railway cycle cars excepted) or horsedrawn 
vehicle not plying for public hire, in which the insured is riding or 
driving or by being accidentally thrown from such wrecked or disabled 
automobile or vehicle.” In the complaint it was alleged that the 
assured was killed “by the wrecking of an airplane, to wit, a motor 
driven car, not plying for public hire in which Shirley P. Monroe, at 
said time was riding.” 

In affirming the judgment for the defendant insurer the Court of 
Appeals of Kentucky denied plaintiff’s contention that the words “motor 
driven car’ immediately following the word “automobile” in the above 
quoted paragraph of the policy include airplanes because airplanes have 
motors similar to those of automobiles. The court stated that it was 
common knowledge that the words “automobile” and “car” are used 
interchangeably, “car” being a substitute or synonym for “automobile.” 
The court also stated that the insurer had taken the precaution to 
exclude motorcycles and railway cycle cars from the terms of the policy 
and concluded that it could not be said in the light of reason that the 
company intended to include airplanes, which are much more hazardous 
than the vehicles excluded. 

Having in mind the tendency to hold that where certain specific 
exceptions are contained in a policy, risks not specifically excepted 
should be interpreted as covered, it is reassuring to find a decision in 
which the clear intent of the parties was allowed to govern. 
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LIFE 


ADAMOS v. NEW YORK LIFE INS. CO. No. 7424. 
District Court, W. D. Pennsylvania. Nov. 3, 1933. 
5 Federal Supplement 278. 
1. INSURANCE. 


Insured signing applications for life policies and those claiming through him 
held bound by his answers in application to medical questions relating to facts 
within his knowledge, though he did not well understand English language. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE. 

Insured’s false answers to medical questions in application rendered life pol- 
icies voidable, and entitled insurer to cancellation thereof. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE. 

Insured’s failure to disclose, when life policies were delivered to him, his 
medical history occurring between date of his medical examination for policies 
and delivery thereof, vitiated policies. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

At Law. Action by George A. Adamos against the New York Life Insurance 
Company, wherein defendant set up an equitable defense. 

Decree for defendant. 

Alan S. Christner and John D. Meyer, both of Pittsburgh, Pa., for plaintiff. 

Smith, Buchanan, Scott & Gordon, of Pittsburgh, Pa., for defendant. 

ScHOONMAKER, District Judge. 

This is an action at law by George A. Adamos, beneficiary named in four pol- 
icies of insurance issued by the New York Life Insurance Company, each in the 
sum of $5,000 upon the life of Andy Adamos, father of the beneficiary. 

The defendant has set up an equitable defense under section 274b of the Ju- 
dicial Code (28 USCA § 398), contained in the “New Matter” set forth in the 
defendant’s affidavit of defense. To this “New Matter” the plaintiff has replied, 
and the equitable issue was tried before the court on the new matter set out in 
the defendant’s affidavit of defense, plaintiff’s reply, and the proofs. 

By the equitable defense, the defendant is seeking to have the four insurance 
policies declared null and void and canceled, by reason of alleged false answers in 
the application for this insurance. 

Findings of Fact. 

From the pleadings and proofs upon the equitable issue, we find the facts to 
be as follows: 

(1) The defendant issued and delivered to Andy Adamos four insurance pol- 
icies, each in the sum of $5,000, two dated April 8, 1932, and delivered April 15, 
1932, being Nos. 11,773.180 and 11,773,181. The other two, namely Nos. 11,780,717 
and 11,780,718, were dated April 19, 1932, and were delivered during the latter 
part of May or the first part of June, 1932. Copies of these policies are attached 
to plaintiff’s statement of claim. 

(2) The medical examination for all of these policies was made on April 
6, 1932, by Dr. J. C. Wiley. The answers of Adamos to the medical questions are 
in writing and signed by him, four copies of which are attached to the four pol- 
icies of insurance that were delivered to him. In part II of the application for 
the above insurance, immediately over Adamos’ signature, there appears, among 
other things, the following: 

“On behalf of myself and of every person who shall have or claim any inter- 
est in any insurance made hereunder, I declare that I have carefully read each 
and all of the above answers, that they are each written as made by me, and that 
each of them is full, complete and true, and agree that the Company believing 
them to be true shall rely and act upon them.” 

(3) In the said medical examination blank (copy of which is attached to the 
policies), Andy Adamos was asked and answered the following questions, to wit: 

“7. A. Have you ever had any accident or injury or undergone any surgical 
operation? No. 
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“B. Have you ever been under the observation or treatment in any hospital, 
asylum, or sanitarium? No. 
“D. Have you ever been found to have a high blood pressure? No. 
“F. Have you gained or lost in weight in the last year? No. 
“8. Have you ever consulted a physician or practitioner for or suffered from 
y ailment or disease of 


“C. The Stomach or Intestines, Liver, Kidneys or Bladder? No. 


“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No. 


“11. What physicians or practitioners, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years? None.” 


(4) That each of the answers quoted above in paragraph 3 hereof is false: 
the actual facts being that on March 14, 1926, he fell while working for the Jones 
& Laughlin Steel Corporation, fractured certain of his lumbar vertebrae, frac- 
tured both of his femurs and his left tibia. As a result of these injuries, he un- 
derwent a surgical operation by Dr. H. E. McGuire in South Side Hospital in 
Pittsburgh, where he was confined from March 14, 1926, to July 8, 1926. From 
the time of this accident until his death, Adamos collected workmen’s compensation 
from the Jones & Laughlin Steel Corporation as for total disability. 

(5) In addition to this accident and hospital experience, and as the result of 
the accident noted in paragraph 4, said Andy Adamos repeatedly, prior to the de- 
livery to him of the insurance policies in question, consulted physicians and was 
under observation or treatment in hospitals, particular incidents of which are as 
follows: In 1930 or 1931, Adamos was treated six or seven times by Dr. Spanos 
by hypertrophy of the prostate gland. In November, 1931, Dr. D. A. Belinky was 
called to Adamos’ residence, examined him, and prescribed for him. At this time 
Adamos was confined to bed and was complaining of pain in his back and abdo- 
men. He diagnosed the case as sacroiliac arthritis and a badly constipated bowel. 
Again, in December, 1931, Dr. B. T. Owens was called to Adamos’ home to attend 
him, found him in bed, and complaining of pains throughout his abdomen. Dr. 
Owens diagnosed the case as chronic appendix. Dr. Owens attended Adamos the 
same month, found him still in bed with pain and much weaker than on the pre- 
vious occasion. In February, 1932, Adamos again consulted Dr. Spanos, calling 
at the doctor’s office and complaining of pain in his abdomen, saying to Dr. Spanos 
that he had been visiting different doctors; that some of them told him he had a 
had appendix; that others told him he had gallstones, or something of that kind. 
Dr. Spanos then sent him to St. Francis Hospital to Dr. Andrew D'Zmura. On 
February 9, 1932, Adamos entered St. Francis Hospital in Pittsburgh, left there 
February 12. He was examined there by Dr. D’Zmura, who diagnosed Adamos’ 
case as inoperable carcinoma involving the prostate gland and surrounding struc- 
tures. The only prescription that Dr. D’Zmura was able to give him was a narcotic 
for the relief of pain. At the time he was in St. Francis Hospital under observa- 
tion of Dr. D'Zmura, he was very weak, was complaining of pain, and had lost 
weight. Some time while Adamos was in St. Francis Hospital he was examined by 
Dr. G. H. Davison, a specialist in genito-urinary diseases, who diagnosed his case 
as advanced carcinoma. On February 23, 1932, Dr. Owens was again called to 
Adamos’ house to attend him, found his condition at that time to be weaker, that 
he seemed to have lost weight. Dr. Owens also felt a mass in the lower left ab- 
domen, and suspected carcinoma of the rectum and lower bowel. On April 18, 
1932, Dr. M. R. Hadley was called to attend Adamos. At that time, Dr. Hadlev 
found Adamos in marked pain, lying in bed and groaning. This doctor did not 
make a definite diagnosis, but had in his mind the opinion of cancer, and gave a 
narcotic to relieve the pain. Dr. Hadley referred the case to Dr. Langer in the 
West Penn Hospital. Adamos remained at the West Penn Hospital until April 
29. While there, Dr. C. B. Schildecker, Dr. C. H. Ketterer, Dr. Heinz Langer, and 
others examined him. These doctors all found Adamos to be suffering from car- 
cinoma in a very advanced stage. 

(6) On July 8, 1932, Adamos died, and the official death certificate (Exhibit T 
offered in evidence) showed that death was caused by carcinoma of sigmoid of 
eight months’ duration. 
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(7) In each of the policies of insurance in part I of the application (copy of 
which is attached to the policy) it is provided: 

“It is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by any physician since his 
medical examination.” 

As a matter of fact, before the last two policies dated April 19, 1932, were de- 
livered to Adamos, he had consulted a doctor and had been in the hospital. Dr. 
Hadley was called to attend him on April 18, 1932; and he was in the West Penn 
Hospital from April 21 to April 29, 1932, inclusive, where he was examined by a 
number of doctors. 

Conclusions of Law. 

From these facts, we conclude, as a matter of law: 

(1) That all the policies sued upon are voidable because of misrepresentation 
and fraud. 

(2) That the two policies dated April 19, 1932, are vitiated by reason of 
Adamos not having disclosed, when they were delivered to him the latter part of 
May, or the first of June, 1932, his medical history since his examination on April 
6, 1932. 

(3) That the defendant is entitled to have the four policies sued upon de- 
livered to it and canceled. 


(4) That this equitable relief bars the plaintiff from any recovery upon the 
policies sued upon. 


Discussion. 

[1. 2| This is a very plain case of fraud upon the insurance company. The 
plaintiff in this case offered evidence to show that Adamos was a Greek and that 
he did not understand well the English language. But we are of the opinion, from 
the evidence in the case, and have found, that Adamos falsely answered the ques- 
tions as to his medical history. We are of the opinion, in addition to that, that 
he is bound by the answers appearing in his application; he had no business to sign 


his name to those answers in his application unless he did understand what was 
being said to him and what he was signing. 

The courts generally hold that, by signing an instrument such as an applica- 
tion for insurance policy, the signer binds himself and those claiming through 
him to the instrument as actually written. Stanulevich v. St. Lawrence Life Ass’n, 
228 N. Y. 586, 127 N. E. 315; Kwiatkowski v. Brotherhood of American Yeomen, 
243 N. Y. 394, 153 N. E. 847; Erickson v. Knights of the Maccabees, 71 Colo. 9, 
203 P. 674; Lauze v. New York Life Insurance Co., 74 N. H. 334, 68 A. 31; 
Emanuele vy. Metropolitan Life Insurance Co., 137 Misc. 542, 242 N. Y. S. 715: 
Goldberg v. Knickerbocker Insurance Co., 82 Pa. Super. Ct. 302; New York Life 
Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; A&tna Life 
Insurance Co. v. Moore, «231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Raives v. 
Raives (C. C. A.) 54 F.(2d) 267. . 

The medical questions asked of Adamos in the medical examination applica- 
tion are all matters of fact within his knowledge, and required no technical train- 
ing or education on his part to answer. We are of the opinion that he is clearly 
bound by them, and that these policies of insurance must be vacated and set aside. 

The conclusion we have arrived at in this case, that the false answers of 
Adamos to the medical questions in his application for insurance void these pol- 
icies, is fully supported by the opinion of the Circuit Court of Appeals in the 
case of New York Life Insurance Co. v. Marotta, 57 F.(2d) 1038. 

[3] In addition to that, it may be noted that the Supreme Court of the United 
States has held that an applicant for insurance must inform the insurer when de- 
livery of a policy is tendered to him of any pertinent facts bearing on his health 
which have occurred between the date of his medical examination and delivery of 
the, policy. Stipcich v. Metropolitan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 
512, 72 L. Ed. 895. 


\ decree may be submitted in accordance with this opinion. 
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MALLON v. PRUDENTIAL INS. CO. OF AMERICA. No. 8858. 
District Court, W. D. Missouri, Western Division. Dec. 2, 1933. 
5 Federal Supplement 290. 
1. INSURANCE. 


Provisions of life insurance contract must be ascertained from its language 
and from applicable law constituting part of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Insured, although life policies did not reserve right to change beneficiary, 
held authorized to pledge and assign policies to insurer as security for loan 
without beneficiary’s consent. 

Insured was authorized to pledge and assign life insurance policies to 
insurer as security for loan without beneficiary’s consent, notwithstanding 
right to change beneficiary was not reserved, in view of provision in each 
policy, in éffect, entitling insured to borrow from insurer on the sole 
security of the policy, an amount up to the limit of the cash surrender 
value therein specified, by making written application for the loan and 
assigning the policy to the insurer as security. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 


Suit by Mabel A. Mallon against the Prudential Insurance Company of 


America. On separate motions by both the plaintiff and the defendant for judg- 
ment on the pleadings. 


Judgment for the defendant. 
R. C. Southall, of Kansas City, Mo., for plaintiff. 


William C. Michaels (of Meservey, Michaels, Blackmar, Newkirk & Eager), 
of Kansas City, Mo., for defendant. 


Oris, District Judge. 

The plaintiff has brought this suit to recover from the defendant on two 
policies of life insurance. To her petition the defendant has filed answer. Both 
parties have moved for judgment on the pleadings, each admitting that the facts 
are as pleaded by the adversary party. 

The plaintiff was the beneficiary in each of the policies of insurance involved. 
In neither of the policies did the insured, who was plaintiff's husband, reserve 
the right to change the beneficiary. Each policy, however, contained the following 
provision : 

“Cash Loan or Premium Loan.—If this policy be continued in force, the 
insured may borrow from the company, on the sole security of this policy, an 
amount up to the limit of the cash surrender value hereinafter specified, by making 


written application for the loan and assigning the policy to the company as 
security.” 























































































































Pursuant to the loan proviston contained in each of the policies, the insured 
did borrow from the defendant, on the security of the policies, upon making 
written applications for the loans and assigning the policies, such an amount as 
that when that amount was deducted from the cash values of the policies not 
enough remained to continue the policies in effect to the date of the death of the 
insured. If these transactions are disregarded, then the cash value of the policies 
at the time the insured discontinued paying premiums was such as that they were 
continued in effect until his death. The sole question in the case is as to whether 
the insured could borrow on the security of the policies or could lawfully assign 
them as such security. The contention of the plaintiff is that, since the insured 
did not have the right to change the beneficiary in either of the policies, he 


could neither pledge them as security nor assign them as such without the consent 
of the beneficiary, which consent he did not have. 


I have been favored by counsel for plaintiff and defendant with thorough 
and elaborate briefs, but I cannot perceive that there is any debatable question in 


the case or any question not easily determinable upon the most elementary 
principles. 





















































[1] Whatever may be the rights of a beneficiary in a contract of insurance 
they can only be such as the contract provides. What the contract provides is to 
be ascertained from its language, if that language is not ambiguous, and from 
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the applicable law, which, of course, is an essential part of the contract entered 
into by the parties. Where, as here, the insured has not reserved the right to 
change the beneficiary, the beneficiary is given by the settled law an interest in 
the contract, but that interest obviously is subject to and limited by plain and 
lawful provisions of the contract itself. To say that an insurer and an insured 
cannot contract that although the insured does not reserve the right to change the 
beneficiary, he shall have the right to borrow from the insurer and to assign the 
policy as security is to assert a doctrine insupportable either by reason or decision. 

[2] If there is any ambiguity in the loan provision of this policy, no doubt 
it should be resolved against defendant, but there is none. It is “the insured” who 
may borrow from “the company.” It is “the insured” who must make written 
application for the loan. It is “the insured” who is to assign the policy to the 
company as security. The rights of the beneficiary are subject to these rights 
given to the insured. It is just impossible to point out any ambiguity in these 
loan provisions or in the whole policies. 

What is so obvious does not need the support of precedent. Reference is 
made, however, to the following cases: Leeker y. Prudential Ins. Co., 154 Mo. 
App. 440, 134 S. W. 676; Id., 163 Mo. App. 523, 143 S. W. 1197; Pacewicz (Court 
of Appeals of Lucas county, Ohio) not reported; Morgan yv. Prudential Ins. Co., 
209 Ala. 110, 95 So. 355; Schuberth v. Prudential Ins. Co., 86 Pa. Super Ct. 80. 

Learned counsel for the plaintiff in his fine brief has cited many decisions. 
I do not find that any of them construes a contract like these here. Typical of 
them is the last, Anderson v. Northwestern Mutual Life Ins. Co., 261 N. Y. 
450, 185 N. E. 696, decided by the Court of Appeals of New York April 11, 1933. 
But in the loan provision in the policy involved in that case it was required that 
the policy be “properly assigned.” The court particularly pointed out that the 
right to borrow on and to assign the policy was not clearly reserved to “the 
insured.” 

Much is said in the brief of plaintiff concerning the effect of amending the 
contracts of insurance. It is urged that an “amendment” in a contract should 
control over earlier provisions if there is any conflict between the amendment and 
the earlier provisions. There is nothing, however, in the pleadings in this case, 
from which alone the facts are to be taken, concerning any “amendment” of the 
contracts. Perhaps it may be inferred from an inspection of the photostatic 
copies of the policies attached and made a part of the answer that the form of 
policy was altered by striking out a provision authorizing a change of beneficiary 
by the insured. If that was done, and even that is alleged nowhere in the plead- 
ings, it was in no sense an amendment of the contract, but an amendment of the 
form of the contract before the contract was entered into. Even if the alteration 
in the form referred to, however, was an amendment of the contract, it resulted 
in no ambiguity and, therefore, calls for no application of the rule that an amend- 
ment in a contract is to be given special weight as contrasted with other and 
Prior provisions. 

I find the facts to be as alleged by the parties in the pleadings and as 
admitted by the motions for judgment. On the facts, as found, I conclude as a 
matter of law that the defendant is entitled to judgment. A form of judgment 
for the defendant may be prepared and submitted for approval and entry. 


NEW YORK LIFE INS. CO. v. DAVIS et al. No. 2785. 
District Court, W. D. Pennsylvania. Nov. 25, 1933. 
5 Federal Supplement 316. 
INSURANCE. 


Life policies obtained by false representations could, after expiration of 
contestable period, be reformed by canceling terminable disability and double 
uidemnity provisions therein, where incontestable clause excepted such provisions 
and premium applicable thereto appeared. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

In Equity. Suit by the New York Life Insurance Company against Edward 
B. Davis and others. 

Decree for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for plaintiff. 
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J. Campbell Brandon, Brandon, Brandon & Ross, and Zeno Henninger, all of 
Butler, Pa., for defendants. 

ScHOONMAKER, District Judge. 

This is a suit in equity, in which the plaintiff is seeking to eliminate from 
three life insurance policies which it issued upon the life of the defendant 
Edward B. Davis, the disability and double indemnity provisions. 

The case first came to the attention of the court on defendants’ motion to 
dismiss the bill of complaint, because: (1) It discloses no ground of equitable 
relief; (2) the plaintiff has an adequate remedy at law. This court (McVicar, J.), 
on June 28, 1933, denied this motion. The case was then heard on bill, answer, and 
proofs. On these we find the following facts: 

Findings of Fact. 

i. The plaintiff is a mutual life insurance company, incorporated under the 
laws of the state of New York, and is a citizen of said state. 

2. Edward B. Davis and Eleanor J. Davis are husband and wife, and citizens 
and residents of the commonwealth of Pennsylvania and of the Western District 
thereof. The Butler County National Bank & Trust Company of Butler is a 
banking corporation incorporated under the National Banking Act of the United 
States of America [see 12 USCA § 21 et seq.], and has its place of business in 
said Western District of Pennsylvania. 


3. The amount in controversy in this case exceeds the sum of $3,000, exclu- 
sive of interest and costs. 

4. On April 16, 1929, the plaintiff wrote its policy of life insurance No. 
10,618,368 in the face amount of $10,000 on the life of Edward B. Davis, one of 
the defendants. The defendant Eleanor J. Davis is designated therein as bene- 
ficiary. A true and correct copy of said policy is attached to the bill of complaint. 

5. As a prerequisite to the issuance by the plaintiff of the aforesaid policy, 
said Edward B. Davis made and signed an application to the plaintiff for such 
insurance. As a part of said application, said Edward B. Davis, on January 1, 
1929, made answers to the plaintiff's medical examiner to questions contained in 
part II of the application, and signed part II of the application. A copy of said 
application, both parts I and II, is attached to and made part of said policy. The 
answers appearing in said application to the questions contained therein are the 
correctly recorded answers made to the respective questions by said Edward B. 
Davis. Included in the questions propounded to and answers made by said Edward 
B. Davis are the following: 

“7. B. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? No. 

’ “EB. Have you ever raised or. spat blood? No. 

“8 Have you ever consulted a physician or practitioner for or suffered from 

any ailment or disease of 
~ “C. The Stomach or Intestines, Liver, Kidneys or Bladder? No. 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answer? No. 

“11. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

In his answers to the questions prior to No. 10, said Edward B. Davis 
uamed no physician or practitioner nor any ailment or disease whatsoever. 

6. Also in said application Edward B. Davis stated: 

“On behalf of myself and of every person who shall have or claim any 
interest in any insurance made hereunder, I declare that I have carefully read 
each and all of the above answers, that they are each written as made by me, and 
that each of them is full, complete and true, and agree that the Company 
believing them to be true shall rely and act upon them.” 


7. On August 16, 1929, the plaintiff wrote its policy No. 10,755,891, in the face 
amount of $5,000 on the life of Edward B. Davis, one of the defendants. The 


defendant Eleanor J. Davis is designated therein as beneficiary. A copy of said 
policy is attached to the bill of complaint. 


8. As a prerequisite to the issuance by the plaintiff of policy No. 10,755,891, 
said Edward B. Davis made and signed an application to the plaintiff for such 
insurance. As a part of said application, said Edward B. Davis, on August 2, 1929, 
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made answers to the plaintiff’s medical examiner to questions contained in part 
Il of the application, and signed said part II of the application. A copy of said 
application, both parts I and II, is attached to and made a part of said policy. The 
answers appearing in said application to the questions contained therein are the 
correctly recorded answers made to the respective questions by said Edward B. 
Davis. Included in the questions propounded to and answers made by said 
Edward B. Davis are the following: 

“7B. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? No. 

" “BE. Have you raised or spat blood? No. 

“8 Have you consulted a physician for or suffered from any ailment or 
disease of 

“C. The Stomach or Intestines, Liver, Kidneys or Bladder? No. 

“10. Have you consulted a physician for any ailment or disease not included 
in your above answers? No. : 

““11, What physician or physicians, if any, not named above, have you con- 
sulted or been examined or been treated by within the past five years? None.” 

In his answers to the questions prior to No. 10, said Edward B. Davis named 
no physician or practitioner nor any ailment or disease whatsoever. 

9. Also in said application, Edward B. Davis stated: 

“On behalf of myself and of every person who shall have or claim any interest 
in any insurance made hereunder, I declare that I have carefully read each and all 
of the above answers, that they are each written as made by me, and that each of 
them is full, complete and true, and agree that the Company believing them to be 
true shall rely and act upon them.” 

10. On December 5, 1929, plaintiff wrote its policy of life insurance No. 
10,878,497 in the face amount of $10,000 on the life of Edward B. Davis, one of 
the defendants. The defendant Eleanor J. Davis is designated therein as bene- 
ficiary. A copy of said policy is attached to the bill of complaint. On May 8, 
1930, Edward B. Davis and Eleanor J. Davis assigned said policy to the Butler 
County National Bank, which subsequently was merged into the Butler County 
National Bank & Trust Company of Butler, the other defendant, and said assign- 
ment is still in force. 

11. As prerequisite to the issuance by the plaintiff of said policy No. 10,878,- 
497, said Edward B. Davis made and signed an application to the plaintiff for such 
insurance on August 20, 1929. As a part of said application, said Edward B. Davis 
on August 20, 1929, made answers to questions contained in part II of said ap- 
plication and signed said part II of the application. A copy of this application, 
hoth parts I and II, is attached to and made part of said policy. The answers ap- 
pearing in said application to the questions contained therein are the correctly re- 
corded answers made to the respective questions by said Edward B. Davis. In- 
cluded in the questions propounded to and answers made by said Edward B. Davis 
are the following: 

“3. State below each ailment, disease, impaired condition of body or mind, 
surgical operation, or injury, serious or not serious, which you have had within the 
past three years, and the name of every physician, or practitioner, if any, whom 
you have consulted or who treated you. (If none, so state None). 

“4. What physicians, or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past three years? None. 

“6. (a) Have you within the past three years been continuously and are you 
now in good health? Yes.” 

Below the questions and answers quoted above, Edward B. Davis in said ap- 
plication did not state that he had consulted or been examined or treated by any 
physicians or practitioners whatever within the past three years, except that he 
had been examined at Butler, Pa., by a New York Life examiner for a New York 
Life policy about two weeks before. In his answers to the questions prior to No. 
4, said Edward B. Davis named no physician or practitioner whatsoever. 

12. Also in said application, Edward B. Davis stated: 

“On behalf of myself and of every person who shall have or claim any interest 
in any insurance made hereunder, I declare that I have carefully read each and all 
of the above answers, that they are each written as made by me, and that each of 
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them is full, complete and true, and agree that the Company believing them to be 
true shall rely and act upon them.” 

13. In fact the aforesaid answers of Edward B. Davis to questions in part II 
of each of the aforesaid applications, were false. Said Edward B. Davis had be- 
fore January 1, 1929, been under observation and treatment in a hospital, had 
raised or spat blood, had consulted a physician or practitioner for and had suffered 
from an ailment or disease of the stomach, intestines, and bladder, had consulted 
a physician or practitioner for an ailment or disease not included in any of his 
answers, had consulted and been examined and treated by physicians or practi- 
tioners not named by him within the three years immediately preceding the making 
of each of the aforesaid three applications, and had not within the immediately 
preceding three years been continuously in good health. In December, 1927, said 
Edward B. Davis was treated by Dr. George L. Waldbott, and in the year 1928 by 
Dr. L. L. Newfield. On December 10, 1927, said Edward B. Davis was admitted 
to the St. Joseph’s Mercy Hospital of Detroit,'Mich., where he was confined un- 
der observation and treatment until he was discharged on December 14, 1927. Said 
treatment by physicians and hospital confinement in 1927 and 1928 was on account 
of gastric ulcers, haemoptysis, and gonorrhea, from each of which ailments said 
Edward B. Davis was then suffering. 

14. The aforesaid questions and answers were material to the risk assumed 
by the plaintiff when it issued each of said policies, and, if said questions had been 
answered truthfully, the plaintiff would not have issued any of said policies. The 
plaintiff, in approving said Edward B. Davis’ applications and issuing the aforesaid 
policies, believed the above-quoted answers of said Edward B. Davis to be full, 
complete, and true, and relied and acted upon them. 


15. Said answers were made by Edward B. Davis with knowledge of their 
falsity and fraudulently for the purpose of securing said insurance. 

16. The plaintiff did not know nor have any reason to learn of said fraudulent 
misrepresentations by which said policies were procured from it until about April 
18, 1933. 

17. The defendant Edward B. Davis has brought an action in assumpsit against 
the plaintiff, the New York Life Insurance Company, at No. 69 March term, 1933, 
in the court of common pleas of Butler county, Pa. Said case is at issue and await- 
ing trial. Said suit is to recover disability benefits under the terms of each of 
said policies for alleged disability due to stomach and gall-bladder trouble. The 
defendants Eleanor J. Davis and the Butler County National Bank & Trust Com- 
pany of Butler are not parties to said suit. 

18. Since the issuance of policy No. 10,618,368 on April 16, 1929, the plaintiff 
received to October 16, 1932, a semiannual premium of $13.80 for the disability 
provision of said policy and a semiannual premium of $5.20 for the double indem- 
nity provision of said policy; on policy No. 10,755,891, since its issuance on August 
16, 1929, to August 18, 1932, an annual premium of $13.30 for the disability pro- 
vision of said policy and an annual premium of $5 for the double indemnity pro- 
vision of said policy; and on policy No. 10,878,497, since its issuance on December 
5, 1929, to December 5, 1932, an annual premium of $26.60 for the disability pro- 
vision policy and an annual premium of $10 for the double indemnity provision of 
said policy, making a total amount received on account of the disability and dou- 
ble indemnity provision of $297.70. The plaintiff has tendered this amount, with 
interest, to defendant Edward B. Davis, who has refused the tender. Upon the 
bringing of this suit, the plaintiff paid into the registry of this court said sum, 
under authority of an order of court made herein on May 20, 1933. 

On these facts, we conclude, as a matter of law, as follows: 

Conclusions of Law. 


1. That the plaintiff is entitled to the equitable relief prayed for in the bill 
of complaint. 

2. That each of the three policies mentioned in the bill of complaint be re- 
formed by canceling and eliminating therefrom the disability and double indemnity 
provisions therein contained. 

3. The defendant Edward B. Davis be enjoined from further prosecution of 
the action in assumpsit pending in the court of common pleas of Butler county, 
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Pa. at No. 69 March term, 1933, for disability benefits claimed by him to have ac- 
crued on said policies. 

4. That the plaintiff recover from the defendant Edward B. Davis the costs 
in this case. 

Opinion. 

The three policies of insurance involved in this suit would have been voidable 
in their entirety for fraud by reason of false answers by the insured to questions 
in the medical part of his application for insurance, but for the incontestable 
clause contained in each policy. 

This clause is as follows: 

“This policy shall be incontestable after two years from its date of issue, 
except for non-payment of premium and except as to provisions and conditions 
:elating to disability and double indemnity benefits.” 

The plaintiff contends that by reason of this clause, it has expressly reserved 
to itself the right to contest this policy in so far as the provisions and conditions 
therein contained relating to disability and double indemnity benefits. The defend- 


ant, on the other hand, contends that the policies in their entirety are incontestable 
on account of this clause. 


Our view is that this clause expressly reserves to the insurance company 
the right to contest its liability for disability and double indemnity benefits 
accruing under the policy. No other ruling would give effect to the agreement 
of the parties. After two years, the regular life insurance liability of the com- 
pany may not be contested, but the disability and.double indemnity provisions 
always remain open to contest. There is no difficulty in canceling the insurance 


contract as to the two items, and leaving it in force as to the regular life 
insurance factors. 


The amount of insurance premium attributable to the double indemnity and 
disability features of the contract is specifically shown in the contract itself, 
namely, each insurance contract states: “The above premium includes $5 for 
the Double Indemnity Benefit and $— for the Disability Benefits.” So, if the 
double indemnity and disability provisions are eliminated from the contract, the 
contract will remain in force as to the life features; and the insurance premiums 
will > reduced by the amount attributable to the double indemnity and disability 
benefits. 

The Supreme Court of Mississippi had this precise question in Rosso v. 
New York Life Insurance Co., 157 Miss. 469, 128 So. 343, 69 A. LL. R. 883, and 
held that these different contracts of insurance in the same policy were divisible. 

To the same effect also is the case of Kaffanges v. New York Life Insur- 
ance Co., 59 F.(2d) 475, in which the Circuit Court of Appeals in the First 
Circuit rescinded the contract as to disability benefits, and left the policy in 
force as to the life insurance features. The Appellate Division of the Supreme 
Court of the state of New York also came to the same conclusion in the case of 
Connecticut General Life Insurance Co. vy. Brandstein, 233 App. Div. 723, 249 
N. ¥.-5. 1018. 

That the parties themselves considered these provisions of the policy were 
severable, may be gathered from the following language contained in the policy: 

“Upon the written request of the Insured on any anniversary of this Policy 
and upon return of this Policy for proper indorsement, the Company will ter- 
minate this provision (double indemnity benefits) and thereafter the premium 
shall be reduced by the amount charged for the Double Indemnity Benefit.” 

We, therefore, conclude on the whole case that the plaintiff is entitled to the 
relief prayed for, and a decree may be submitted accordingly. 


IRWIN v. PRUDENTIAL INS. CO. OF AMERICA. No. 771. 
District Court, E. D. Michigan, N. D. Dec. 12, 1933. 
5 Federal Supplement 382. 
1. INSURANCE. 
Death of insured caused by crash of glider in which insured was riding as 
pilot and sole occupant held to have resulted from having been “engaged in 
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aviation operation” within exemption in respect to double indemnity accidental 
death benefit clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. 

Ambiguous language in policy must be interpreted in favor of insured and 
against insurer, which drafted contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. . 

Court must give plain, popular, and ordinary meaning to words used in insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
4. INSURANCE. 


Act of operating air craft through air is “aviation operation,” and person 
— Is SO Operating air craft is “engaged in aviation operation,” within insurance 
po icy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


_ At Law. Action by N. W. Irwin, receiver of the First National Bank of Bay 
City, Michigan, against the Prudential Insurance Company of America. : 

Judgment for defendant. 

Carl H. Smith, of Bay City, Mich., for plaintiff. 

Knappen, Uhl, Bryant & Snow, of Grand Rapids, Mich., for defendants. 

Turtie, District Judge. 

This is an action at law brought by the plaintiff, N. W. Irwin, as receiver 
of First National Bank, a national banking corporation of Bay City, Mich., to 
recover from the defendant, Prudential Insurance Company of America, on a 
certain insurance policy issued by the defendant, in 1920, on the life of Harold 
C. Young, in which policy the said bank is the beneficiary. The defendant admits 
that it is liable under said policy in the amount of $5,000, which sum it has 
already paid to the plaintiff, but refuses to pay an additional $5,000, to which the 
plaintiff claims to be entitled under a double indemnity accidental death benefit 
clause. This clause, however, contained the following proviso: “Provided, how- 
ever, that no accidental death benefit shall be payable if the death of the insured 
resulted from suicide, whether sane or insane; from having been engaged in 
military or naval service or in aviation or submarine operations.” 

[1] The sole question now involved is whether the death of the insured 
resulted “from having been engaged * * * in aviation * * * operations.” 


A jury was duly waived and the facts submitted to the court on an agreed 
statement of facts, the material recitals of which may be stated sufficiently for 
the purposes of this opinion as follows: 

“The said Harold C. Young died as a result of injuries sustained on the 
23rd day of October, A. D. 1931, caused by the crash of a device known as a 
‘Glider,’ in which he was riding as pilot and sole occupant, at the Clements Air- 
port in the City of Bay City, Bay County, Michigan, on the date in question, at 
approximately 1:20 o'clock p. m.; * * * his regular occupation was that of 
physical director of the Bay City Y. M. C. A. in the City of Bay City, Michigan, 
and * * * instruction in gliding or teaching other persons to pilot gliders was 
no part of his occupation as physical director; * * * the said Harold C. 
Young at the time in question was not instructing any person in the operation of 
4 glider, but * * * he did do so at times, and had organized glider clubs. 
* * * There is no evidence to show that the accident which caused the death 
of the said Harold C. Young resulted from faulty construction of the glider in 
which he was riding. * * * At the time in question the said Harold C. Young 
was riding in the said glider purely as a recreation and not as a part of his 
business; * * * Instruction in gliding or teaching other persons to pilot 
gliders was not an occupation followed by Mr. Young for monetary remuneration ; 
* * * the said Young was interested in the operation of gliders as a sport, 
hobby and recreation; * * * he was enthusiastic about the sport. * * * 
The said Young, from October 1, 1930, to the time of his death had flown a 
glider approximately one hundred times, * * * for the year preceding Sep- 
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tember 24, 1930, he had flown a glider approximately one hundred and three 
times, but * * * at no time during said periods had he flown a glider as a 
business cr for profit.” 

[2] Did the death of the deceased result from “having been engaged * * * 
in aviation * * * operations’? I have carefully examined all of the authorities 
cited by counsel in their able briefs, and other decisions, but have not found any 
decision precisely in point or involving facts substantially similar to those pre- 
sented here. A concise but excellent review and discussion of the authorities upon 
the general subject will be found in the recent opinion of Judge Moorman, 
speaking for the Circuit Court of Appeals for this circuit, in the case of First 
National Bank of Chattanooga v. Phoenix Mutual Life Insurance Co., 62 F.(2d) 
681. The only decision which I have discovered in which the insured was actually 
operating the aircraft which caused his death is that of the Wisconsin Supreme 
Court in the case of Charette v. Prudential Insurance Company of America, 202 
Wis. 470, 232 N. W. 848, 849. In that case the policy exempted the insurer from 
liability for double indemnity for accidental death if such death resulted from 
“engaging aS a passenger or otherwise in submarine or aeronautic expeditions.” 
The insured was killed by the falling of an airplane while it was being operated 
by him. The court, after summarizing the contentions of the parties, remarked 
that “this summary * * * indicates quite clearly that the meaning of the 
exception clause involved is not free from doubt, and that forceful reason may 
be given for each construction contended for.” The court concludes with the 
statement that “some members of this court would say that, construing the 
language of the provision itself, the deceased is within the exception and some 
would say that he is not,” and disposes of the case in favor of the insured on the 
sole ground that the language of such provision is ambiguous and therefore should 
be construed against the insurer. If the language here involved be in truth 
ambiguous, it is, of course, governed by the well-settled rule of construction 
which requires such ambiguous language to be interpreted in favor of the insured 
and against the insurer, which drafted the contract. On the other hand, it must 
not be forgotten that, as pointed out by Judge Hicks, speaking for the Circuit 
Court of Appeals for this circuit, in Kirkby v. Federal Life Insurance Co, 35 
F.(2d) 126, at page 128, “Parties to insurance contracts may contract for what 
accidents and risks the company shall and shall not be liable. * * * If they 
desire to limit liability for death by accident under particular circumstances and 
by specific means, it is compétent to do so, and, if the agreement is clear and 
unambiguous, the courts have no authority to create an ambiguity where none 


exists. They must accept the language of the contract in its plain, popular, and 
ordinary sense.” 


[3, 4] It will be noted that the provision of the policy here in question does 
not in terms exempt the insurer only when death results from the insured’s 
engaging in aviation operations as an occupation or for profit. The exception 
broadly and expressly covers death resulting from “having been engaged * * * 
in aviation * * * operations.” What, then, are “aviation operations,” and did 
the death of the insured result from having been “engaged in” such operations? 
Giving to the quoted words, as we are bound to do, their plain, popular, ordinary 
meaning, it seems quite clear that the act of operating aircraft through the air 
is an “aviation operation” and that the person who is so operating such aircraft 
is “engaged in” an “aviation operation.” Moreover, if the language of this pro- 
vision contemplates and involves the idea of regularity or frequency of operations, 
as distinguished from a single flight or even several casual flights, the facts 
already mentioned, including the extensive aviation activities of the deceased 
during the two years preceding his death, indicate, in my opinion, such regularity 
and frequency. 

The right, therefore, of the plaintiff to a recovery here appears, in the final 
analysis, to be based upon its contention that the words “engaged in,” as here 
used, mean “engaged in, as a regular occupation for profit.” But it would have 
been easy for the parties to this insurance contract to have used that, or sub- 
stantially the same, language in such contract if that had been their real intent. 
It is fundamental that a court, when called on to construe a contract in an action 
thereon, cannot modify such contract, but must take and interpret it as it was 
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made by the parties. To construe this provision in accordance with the contention 
of the plaintiff would, it seems to me, require this court to read into it language 
which is not there and which there is nothing to indicate that the parties intended. 
On the contrary, there is, in my opinion, every reason to suppose that when this 
policy, including the exception in question, was executed, in 1920 when the known 
perils of aviation, whether for hire or for mere pleasure, were even greater than 
they now are, the purpose of such exception was to exempt the insurer, in broad 
terms, from liability for loss from such perils, at least in so far as they might 
result from the actual operation of aircraft by the insured. As was said by the 
Court of Appeals of New York in its opinion in the case of Gibbs v. Equitable 
Life Assurance Society, 256 N. Y. 208, 176 N. E. 144, 145: 

“In the year 1924, when this policy was written, submarines, airplanes, 
dirigibles, even balloons had not been developed to the condition in which they 
exist today. Even now they are in a state of constant experimentation and 
improvement. Prior to 1924, it is true, transatlantic flights had been accomplished 
and at least one commercial submarine had crossed the ocean. For all that, a 
voyage either under the sea or in the air was not customary for the average 
individual. It was an extraordinary event and was thought to be and was 
accompanied by unusual hazards. A very small proportion of all people now 
living have ever been subjected to either experience. We conclude, therefore, that, 
in excluding from the benefit of a double indemnity death resulting to a pas- 
senger in a submarine or aeronautic expedition, the intent of the parties to the 
insurance contract grew out of and reflected the general belief that presence on 
a trip or journey in a vessel or machine of this type in regular transit con- 
stituted such a momentous adventure and was accompanied by such unusual 
danger and extraordinary hazard that neither party expected the policy to cover 
the risk of casualty.” 

For the reasons stated, I reach the conclusion that the death of the insured 
resulted from having been engaged in aviation operations, within the meaning 
of the provision under consideration; that, therefore, the plaintiff is not entitled 
to the double indemnity here sought; and that the defendant is entitled to a 
verdict and judgment of no cause of action. An order may be entered accordingly. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. HALLIBURTON. No. 877. 
Circuit Court of Appeals, Tenth Circuft. Dec. 12, 1933. 
67 Federal Reporter (2d) 854. 
2. INSURANCE. 


Evidence that insured’s death was accidental by falling through hotel window, 
rather than suicidal, held to make case for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
5. INSURANCE. 

Where facts are disputable or of such character that different minds might 


reasonably draw different conclusions therefrom on question whether death was 
accidental or suicidal, jury question is presented. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Oklahoma; Franklin E. Kennamer, Judge. 

Action by Mary Halliburton against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Richard K. Bridges, of Tulsa, Okl. (Randolph, Haver, Shirk & Bridges, of 
Tulsa, Okl., on the brief), for appellant. 

Philip Kates, of Tulsa, Okl., for appellee. 

Before Lewis and Bratton, Circuit Judges, and Symes, District Judge. 

Lewis, Circuit Judge. 

This is a suit brought by appellee as the named beneficiary of a life insurance 
policy in the sum of $12,000 that had been issued to her husband by appellant, a 
New York corporation. Appellant pleads self-destruction within one year atter 
the issue of said policy as a defense. Self-destruction, sane or insane, within one 
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year from the date of issue is not a risk assumed by appellant under the policy. 
After both parties had rested, the court overruled appellant’s motion for an in- 
structed verdict. That ruling is the only error assigned. . 

{1] Counsel for appellee insists that this court cannot consider the error as- 
signed, because the certificate to the bill of, exceptions does not state that all the 
evidence adduced at the trial is therein contained. Neither the certificate nor the 
bill of exceptions contains an express statement to that effect. However, we are 
of opinion that certain entries contained in the bill of exceptions sufficiently show 
that it contains all of the evidence. The following authorities hold that the form 
of that showing is not material. Gunnison County Commissioners v. Rollins, 
173 U. S. 255, 261, 262, 19 S. Ct. 390, 43 L. Ed. 689; Clyatt v. United States, 197 
U. S. 207, 220, 25 S. Ct. 429, 49 L. Ed. 726; Crowe v. Trickey, 204 U. S. 228, 235, 
236, 27 S. Ct. 275, 51 L. Ed. 454; Stinson v. Business Men’s Accident Ass’n (C. C. 
A. 10) 43 F.(2d) 312, 314. ; 

[2] The material facts are these: Appellee’s husband, the insured, registered 
at the Mincks Hotel in Tulsa, Oklahoma, about mid-afternoon on October 14, 1931, 
under an assumed name, but he told the clerk his right name, which the clerk 
wrote in pencil on the registration card. The insured had registered before at the 
above hotel and also at another Tulsa hotel in the day time, sometimes under an 
assumed name. The bellboy took insured to the seventh floor room that had been 
assigned to him. The day was quite warm, and the bellboy raised the windows 
about a foot, lowered the shades, and brought some ice at insured’s request. The 
bellboy testified he did not know whether any of the screens in the room were up. 

Insured called his office a short time before his fatal injury and talked to Dan 
Holmes, an employee. Holmes said insured talked in a very clear tone of voice, 
and asked him if there were any calls or any matters that he needed to attend to 
personally. There were none, and insured then inquired about Holmes’ child who 
had been named for insured. Insured said “I will see you tomorrow.” : 

Shortly after insured was taken to his room he fell or jumped from a window 
striking the sidewalk inside the curb line. His right leg was almost severed from 
hitting the awning which extended six feet from the building. He died in the 
hospital. 

The windows in the room were twenty-seven inches above the floor and forty- 
two inches wide. The lower sash and screen of the window when raised were 
twenty-five inches from the sill. Insured was five feet five or six inches tall. A 
diving expert testified that if a person used any force to propel himself out of the 
window at that height it would be difficult for him to strike within twenty feet of 
the building line. 

Appellant contends that it established the defense of suicide by the testimony 
of two eye witnesses, W. G. Graham and O. M. Lions. Graham testified that he 
he parked his car across from the Mincks Hotel on the afternoon in question; that 
he saw a man standing at an open window looking down on the street; that he 
seemed to brace himself; that he saw the man jump; that he came out head first 
and hit face downward. The witness said he went into the hotel and heard 
someone say the man’s name was Halliburton. On cross-examination the witness 
said the man did not brace himself with his hands, and further testified: 

“A. That is exactly the way I saw it. He came out head first. I didn’t notice 
him jump out. 

“The Court: You just saw him come out head first? A. Yes, sir. 

“The Court: Did you see him when he started? A. Yes, sir. 

. “Q. (By Mr. Kates:) And he came head forward out of the window? A. 
cs, Sif. 

“Q. That is all you saw? A. Yes, sir.” 

Lions testified that from across the street he saw a man looking out of a win- 
dow on the seventh floor of the Mincks Hotel; that the window was up, but he did 
not remember whether the screen was up; that he glanced away and then saw the 


man come out head first; that he could not swear that the man jumped out of 
the window. 


At the time of his death insured had over $5,000 cash to his credit and the 
net worth of his estate was over $18,000, according to the evidence. 
(3-5] There is a presumption of law that a death is not due to suicide but is 
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accidental. The legal presumption disappears where the proof is such as to not 
leave room for any reasonable hypothesis but suicide. But where the facts are 
disputable or are of such a character that different minds might reasonably draw 
different conclusions therefrom, a question is presented for the determination of a 
jury. Frankel v. New York Life Ins. Co. (C. C. A. 10) 51 F.(2d) 933; Wirthlin 
v. Mutual Life Ins. Co. (C. C. A. 10) 56 F.(2d) 137, 8 A. L. R. 138; Mutual 
Life Ins. Co. v. Graves (C. C. A. 3) 25 F.(2d) 705. 

Appellant relies principally on the testimony of a witness who positively said 
on direct examination that insured jumped from the window, and was equally 
positive in his testimony on cross-examination that he did not notice insured jump. 
The other eye witness could not say that insured jumped. No motive for suicide 
was shown. We are of opinion that the evidence does not conclusively show that 
_insured’s fatal injury was self-inflicted, but rather that the testimony, facts and 
circumstances are such that reasonable men might draw different conclusions there- 
from. In the face of the presumption against suicide we hold that. the issue 
whether insured’s death was accidental or suicidal was properly submitted to the 
jury for determination. 

Affirmed. 


EGAN v. NEW YORK LIFE INS. CO. No. 6792. 
Circuit Court of Appeals, Fifth Circuit. Dec. 14, 1933. 
67 Federal Reporter (2d) 899. 
1. INSURANCE. 

Condition in policy waiving payment of premiums on proof to insurer that 
insured has become wholly disabled was not waived because of insured’s insanity 
and consequent inability to personally furnish proof of disability. 

(For other cases, see Se: Dec. Dig. § 362.) 

. INSURANCE. 

Notice of total disability nefnte default in payment of premiums held condition 
precedent to liability for disability benefits under life policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; William H. Barrett, Judge. 

Suit by Mabel P. Egan, as committee for John G. Egan, against the New 
York Life Insurance Company. Judgment of dismissal [60 F.(2d) 268], and 
plaintiff appeals. 

Affirmed. 

Thomas M. Stubbs, of Atlanta, Ga., for appellant. 

Grover Middlebrooks, of Atlanta, Ga., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellant, Mrs. Mabel P. Egan, as committee of her husband, John G. Egan, 
brought this suit on January 20, 1932, to recover five annual disability payments of 
$1,000 each with interest, penalties, and attorney’s fees under a policy of life in- 
surance issued to him on September 22, 1913, in the amount of $10,000 by appellee, 
the New York Life Insurance Company. The suit was dismissed on demurrer. 
This appeal followed. 


The material facts disclosed by the petition and policy annexed are these. The 
policy contained the followed provisions: 

“Waiver of Premiums. If, after this policy shall have been in force one full 
year and before default in the payment of any premium, the company receives due 
proof that the Insured before attaining the age of sixty years has become wholly 
disabled by bodily injury or disease so that he is and will be presumably thereby 
permanently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit, the company shall waive payment of such pre- 
mium as. it thereafter becomes due during the Insured’s said disability. 


“Installment Payments. In addition to waiving payment of premiums as 
aforesaid, if such disability shall have occurred before the insured attained the 
age of sixty years, the company, one year after said proof of such disability, shall 
pay to the insured one-tenth of the face amount of the policy and a like amount in 
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each insurance year thereafter during the continuance of such disability prior to 
the maturity of the policy. * * *” 

The policy was lapsed on July 19, 1929, for failure of the insured to pay a pre- 
mium due March 22, 1929. No premiums were paid thereafter. Egan became insane 
as the result of pellagra and was totally and permanently disabled in 1927 before de- 
fault in the payment of premiums and before he had reached sixty years of age. 
Notice of disability was not given to the company at the time the disability oc- 
curred because the insanity of the insured rendered him incompetent and unable to 
comply with that provision of! the policy. Demand for payment on the policy was 
not made until February 16, 1930, some seven months after the policy lapsed. 

[1, 2] It is contended by appellant that, since Egan was insane and unable to 
personally furnish proof of his disability, that condition of the policy was inoper- 
ative and waived. Therefore, she has the right to now make proof of the insured’s 
total disability while the policy was in force. This contention is untenable. The 
policy is plain and unambiguous. The contract clearly contemplates that, if for 
any reason the insured is unable to promptly make proof of his disability warrant- 
ing the suspension of premiums and the payment of the annual installments, some 
one else in interest must do so for him. This is a condition precedent necessary 
to be complied with to fix liability under the policy. It is very material to the 
risk that proof of total disability be furnished promptly and while the policy is 
kept in force by the payment of premiums. The provisions of the policy so re- 
quiring are not to be considered waived or rendered inoperative simply because of 
misfortune overtaking the insured. Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 52 S. Ct. 230, 76 L. Ed. 416. 

Affirmed. 

ILLINOIS BANKERS’ LIFE ASS’N of MONMOUTH, ILL., et al. v. 

TALLEY. No. 7042. 

Circuit Court of Appeals, Fifth Circuit. Dec. 15, 1933. 
Rehearing Denied Jan. 26, 1934. 
68 Federal Reporter (2d) 4. 
1. INSURANCE. 

Life policies delivered in Texas and issued by foreign corporation admitted 
to do business in Texas held governed by law of Texas. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2. INSURANCE. 

Under statute requiring life policies to contain entire contract, by-laws of 
mutual life insurance company, not incorporated in policy except by reference, 
held not part of contract (Rev. St. Tex. 1925, art. 5050). 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

3. INSURANCE. 


_Insurer’s denial of liability under life policies when claim was presented held 
waiver of proof of death. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Texas; Randolph Bryant, Judge. 

Action by S. L. Talley, administrator of the estate of Thomas F. Scoggins, 
deceased, against the Illinois Bankers’ Life Association of Monmouth, Ill, and 
another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Hamp P. Abney, of Sherman, Tex., for appellants. 

Spearman, Webb and Jot Horton, both of Sherman, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 


This is an appeal from a judgment allowing a recovery of $8,080 against 
appellants on two policies of life insurance. Error is assigned to the refusal of 
the court to direct a verdict for defendants at the close of the evidence. Other 
errors are assigned, but the issues may be fully considered under this assignment. 

The amount of the judgment is not questioned, if appellee is entitled to 
recover. There is no dispute as to the material facts, which are these: 
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On July 10, 1913, the Illinois Bankers’ Life Association issued two policies 
of life insurance to Thomas F. Scoggins, in which his wife was named as bene- 
ficiary. Each policy was in the sum of $3,000, with the following provision as 
to payment for disability: “If the assured be permanently and totally disabled 
the result of accident or disease, one half of this policy shall be paid on due 
proof thereof and the remainder shall be paid at death.” 

The insurer had been admitted to do business in the state of Texas, and the 
policies were delivered there. After this the business of the insurer was taken 
over by the Illinois Bankers’ Life Assurance Company, a different corporation, 
which became reinsurer and assumed the risk. This company was also admitted 
to do business in Texas. Scoggins died on February 10, 1932. He was totally and 
permanently disabled from sickness on June 28, 1931, and said condition had 
existed for at least six months prior thereto. His wife, the beneficiary, died 
before Scoggins, and no change of beneficiary was made in the policies. The 
insurers were mutual companies, and premiums were collected on the assessment 
plan. On January 3, 1931, Scoggins remitted to the company $55.84, which paid 
the premiums on the policies up to July 1, 1931. No further premium payments 
were ever made, and soon after July 1, 1931, the insurance companies declared 
the policies lapsed for nonpayment of assessments. Scoggins gave no notice to 
the insurance companies that he was totally and permanently disahled as the 
result of accident or disease, and furnished no evidence of that condition at all. 
Appellee, S. L. Talley, was appointed administrator of Scoggins’ estate, and gave 
notice of his claim under the policies on February 23, 1932, claiming payment 
under the disability provision of the policy above quoted and also for death, and 
requested blanks upon which to make proof. The insurance companies denied 
liability and declined to furnish blanks for proof of loss. The by-laws of the 
company provided that, in the event of a claim under the policy, by reason of 
death or total and permanent disability, satisfactory proofs should be furnished 
upon blanks provided by the association within 90 days of death of the member 
or the happening of the total and permanent disability; and that the claim should 
be forfeited by failure to furnish the proofs within the time and in the manner 
provided. The policy recited that the charter and by-laws of the association were 
made a part of the contract, but neither was set out in full in the policy nor in 
the application for insurance. 

The suit was brought on the theory that Scoggins became totally and _per- 
manently disabled before the policy had lapsed for nonpayment of premiums and 
was entitled to be paid one-half of the face value of the policies at that time; 
that the insurance company was indebted to the insured in an amount exceeding 
all premiums that would have been due before his death; and that therefore the 
payment of additional premiums was not required. 


[1-3] It is apparent that, on the face of the policy, the case does not fall 
under the ruling in Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52S. Ct. 
230, 76 L. Ed. 416, as the giving of notice and the furnishing of satisfactory 
proof of disability, while the policies were kept in force by the payment of 
premiums, are not made conditions precedent to the fixing of liability. Under the 
provisions of the policies, liability was fixed when the event of disability 
occurred if the policies were in force. The provisions of the by-laws, if given 
full effect, relate only to proof of claim, a condition subsequent, and do not 
amend the policy in this respect. However, we do not think the by-laws have 
any effect at all. The policies were governed by the law of Texas, which provides 
that every policy of life insurance, delivered within the state, by a life insurance 
company doing business within the state, shall contain the entire contract between 
the parties. Rev. Civil Statutes, 1925, art. 5050, Acts 1909, c. 108, p. 192. As the 
by-laws were not incorporated in the policies except by reference, they formed 
no part of the contract. International Travelers’ Ass’n v. Francis, l19 Tex. 1, 
23 S.W.(2d) 282; Mass. Bonding & Ins. Co. v. Richardson (Tex. Civ. App.) 27 
S.W.(2d) 921; First Texas Prudential Ins. Co. v. Pedigo (Tex. Civ. App.) 31 
S.W.(2d) 854. Proof of death was offered within the 90 days allowed by the 
by-laws and liability was denied. It is elementary that denial of liability waives 
proof of death on a policy of life insurance. 


The record presents no reversible error. 
Affirmed. 
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LIFE & CASUALTY INS. CO. OF TENNESSEE vy. WOMACK. 8 Div. 696. . 
Court of Appeals of Alabama. Oct. 3, 1933. 
Rehearing Denied Nov. 7, 1933. 
151 Southern Reporter 881. 
1. INSURANCE. 

Limitation in life policy restricting liability to premiums paid if insured has 
been rejected by other company, has had certain diseases, or has within two 
years before policy date, been attended by physician for serious disease, is valid. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292, 300.) 

Appeal from Law and Equity Court, Lauderdale County; Orlan B. Hill, 
Judge. 

Action on a policy of life insurance by John B. Womack against the Life 
and Casualty Insurance Company of Tennessee. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Life & Casualty Insurance Co. of 
Tennessee v. Womack, 151 So. 880. 

Moreau P. Estes, of Nashville, Tenn., for appellant. 

H. D. Jones and Fred §. Parnell, both of Florence, for appellee. 

SAMFoRD, Judge. 

The plaintiff sues to recover under a policy of life insurance issued by 
defendant on August 24, 1931, insuring the life of Alice B. Womack, in which 
policy plaintiff was named as the beneficiary. 


The policy was issued and delivered to the insured on August 24, 1931, and 
the premium due was paid, and on September 30, 1931, insured died, of which 
death due proof was made to defendant as required by the policy. 

As a part of the contract of insurance were the following conditions: “No 
obligation is assumed by the company prior to the date hereof, nor unless on 
said date the assured is alive and in sound health”; and “this policy shall not 
take effect prior to the date of the same, nor unless the first premium shall 
have been paid in cash and the contract delivered and accepted during the life- 
time and sound health of the insured. And if the insured is not in sound health 
at the time of the delivery of the policy it shall be void, whether the condition 
had its origin prior or subsequent to the application for this policy or was not 
known to insured.” There was also in said policy a provision as follows: “Limita- 
tion of Insurance, If before the date hereof, the assured has been rejected for 
insurance by this or any other Company, Order or Association, or before said 
date has had any pulmonary disease, pneumonia, chronic bronchitis, cancer, sar- 
coma, disease of the heart, liver or kidneys, or if the assured has within two 
years before the date hereof been attended by a physician for any serious dis- 
ease or complaint, the Company’s liability shall be restricted to the amount equal 
to the sum of the premiums: paid hereon.” These provisions as above set out 
were made the basis for four pleas by way of defense, and tender was made of 
the amount of the premiums paid. These pleas were held to be good by the trial 
court, and issue was joined thereon. 

{1, 2] The assignments of error challenge the rulings of the court in its 
refusal to give written charges 1, 2, 3, 4, and 6, and also assignment No. 1 alleges: 
“There is no evidence to support the verdict and judgment of the lower court.” 
The limitations included in the policy and made the basis of pleas 4 and 5 were 
valid and binding, and have been so declared by this court. Champion v. Life & 
Casualty Insurance Company (Ala. App.) 141 So. 363. This principle was also 
recognized by the trial court and both in his oral charge and in given charge 5. 
Charges 1, 2, 3, 4, and 6 were fully covered. 

[3, 4] That leaves for consideration assignment of error No. 1, which says: 
“There is no evidence to support the verdict and judgment of the lower court.” 
The assignment is insufficient to present any question for review. Assignments of 
error are taken as pleading, pointing out the specific ruling of the trial court to 
be reviewed. In this particular assignment no ruling of the court is pointed out 
or brought into question. Kinnon y. Louisville & N. R. Co., 187 Ala. 480, 65 So. 
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397; Carney v. M. C. Kiser Co., 200 Ala. 527, 76 So. 853; Halle v. Brooks, 209 
Ala. 486, 96 So. 341. 


There is no error in the record, and the judgment is affirmed. 
Affirmed. 


GREBER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 3345. 
Supreme Court of Arizona. Jan. 22, 1934. 
28 Pacific Reporter (2d) 817. 
1. INSURANCE. 

Where application with its answers becomes part of life policy, statement 
therein by applicant that he has never been denied insurance is as matter of law 
material, and, if false, avoids policy at option of insurer. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

2. INSURANCE. : 

Acceptance by insurer of premiums knowing that facts exist which would 
authorize it to declare forfeiture constitutes waiver. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE. | 

Where facts relied upon to show waiver by insured are in dispute or of 
such nature that more than one inference might be drawn therefrom, whether 
facts constitute waiver is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

_ Life insurer did not waive insured’s false answer that he had not been denied 
‘insurance, because medical impairment card in insurer’s possession allegedly con- 
tained information relative to denial where over six years’ difference in birthdays 
appeared between insured’s application and information on card, and _ insurer 
checked only similarities involving two years’ difference in birthdays. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

5. INSURANCE. 

Rejecting interrogatory intending to elicit answer from insured that, not being 
familiar with English language, he did not understand meaning of medical 
examiner’s question, Aeld not error, where insurer would not be affected whether 
insured understood question or not, since insured had duty to ascertain meaning 
before attaching his name to application. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

6. INSURANCE. 

Insured having led insurer to act upon theory that insured’s answer that he 
had never been denied insurance was correct, whether through misunderstanding 
of question or intention to mislead, was estopped from thereafter asserting any- 
thing, that would change effect of answer. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

7. INSURANCE. 

Insured could not avoid effect of false answer that he had not been denied 
insurance on ground that he did not understand question, where copy of answers 
was attached to policy before it was delivered and reading of policy would have 
disclosed to insured that he had answered incorrectly relative to previous denial 
(Rev. Code 1928, § 1847, subsec. 3). 

(For other cases, see Insurance, Dec. Dig. § 300.) 

8. INSURANCE. ' 

‘ Disability provisions of life policy held not incontestable because policy was 
in existence more than two years, where policy limiting right to contest to one 
year excepted provision relating to disability and double indemnity (Rev. Code 
1928, § 1847). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

9. INSURANCE. j 
That disability provisions appear in life policy neither changes their char- 
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acter nor makes applicable to their provisions principles governing that class of 
insurance, but they are treated as separate policy covering only disability insur- 
ance (Rev. Code 1928, § 1847). 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Superior Court, Pima County; Fred W. Fickett, Judge. 

Action by David Greber against the Equitable Life Assurance Society of the 
United States, a corporation. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Francis M. Hartman, of Tucson, for appellant. 

Armstrong, Kramer, Morrison & Roche, of Phoenix, for appellee. 

McAutsTER, Judge. 

This action was brought to recover disability benefits under three policies 
of insurance and resulted in a judgment for the defendant. Following an order 
overruling his motion for a new trial the plaintiff appealed. 

On November 14, 1928, a life insurance policy for $10,000 carrying disability 
benefits of $100 a month was delivered to the plaintiff, David Greber, by the 
defendant, The Equitable Life Assurance Society of the United States, and the 
first annual premium of $385.60 paid thereon. On December 4th following two 
other life policies of $5,000 each, carrying disability benefits, were also delivered 
to him by the same Company and the first annual premium of $385.60 on them 
paid. For the three suceeding years the premiums on these three policies, totaling 
$771.50 annually, eighty-eight of which covered the disability and double indemnity 
provisions, was paid by the insured. 

In February, 1932, the plaintiff became ill with pneumonia and in June follow- 
ing, due to the fact that through continued illness he had been unable to perform 
any work, presented to the defendant his claim and proofs for disability benefits 
for $200 a month under the policies. The defendant, however, instead of paying it, 
notified him by letter dated July 15, 1932, that inasmuch as it had learned that 
certain material statements and answers made by him in connection with his 
applications for insurance, which resulted in the issuance to him of three policies 
containing disability and double indemnity provisions, were untrue, the contracts 
as to these provisions were not binding and were, therefore, rescinded, the Society 
denying and declining to assume any liability thereunder. It then offered to return 
and tendered to him the premiums paid under the disability and double indemnity 
provisions of the policies with interest, but he refused to accept these and within 
a few weeks thereafter brought this action to recover $1,400, the amount alleged 
to he due up to that time in disability benefits. 

The applications for the policies which he signed contain the following state- 
ments : 

“All of the foregoing answers and all those made to the Society’s Medical 
Examiner, which are contained in Part 2 hereof, are true and are offered to the 
Society as an inducement to issue the policy for which application is hereby 
made.” ae a ; 

“I agree that the foregoing answers shall be part of my application which 
shall consist of Parts 1 and 2 taken together, and that the foregoing answers 
shall also become part of any policy contract that may be issued on the strength 
hereof.” 

In the policies themselves appears this provision: ll 

“The Contract. This policy, and the application therefor, a copy of which is 
endorsed hereon or securely attached hereto, constitute the entire contract between 
the parties. All statements made by the Insured shall, in the absence of fraud, be 
deemed representations and not warranties, and no statement shall avoid this 
policy or be used in defense of a claim hereunder unless contained in the written 
application therefor and a copy of such application is endorsed hereon or attached 
hereto when issued.” 


The plaintiff stated in his application, among other things, that he had never 
had or been treated for any disease of the nose, tonsils, throat or lungs, and that 
no application by him for insurance had ever been declined by any insurance 
company. In its answer, however, the defendant alleged that the plaintiff had 
had asthma, a disease of the lungs, and been treated therefor; that he applied 
to the Missouri State Life Insurance Company for a life policy in September, 
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1924, and that that Company refused to issue him a policy. It alleged further 
that these two false statements and warranties, which were material to the risk, 
became a part of the policies and that they were made to induce the defendant 
to enter into the contract and relied on by it as true in doing so; that due to 
this fact the provisions in the policies for the payment of benefits in the event 
of total disability due to bodily injury and disease were then and have since 
remained wholly void and of no effect. 

In his reply the plaintiff denied that he had ever had or been treated for 
asthma or any disease or disturbance of the nose, tonsils, throat or lungs, but 
admitted that he applied to the Missouri State Life Insurance Company for a 
life policy in September, 1924, and that that Company did not issue him a policy, 
though he alleged that it did not notify him that it had declined to do so, and 
that the defendant knew, or by the exercise of reasonable diligence should have 
known, when it accepted his money and issued him the policies in November and 
December, 1928, that that Company did not issue a policy to him. 


At the close of the testimony the defendant moved for an instructed verdict 
upon the ground, among others, that the evidence disclosed that the plaintiff had 
had asthma, a disease of the lungs, and that his application for insurance had 
been declined by another company notwithstanding his statement to the contrary 
in his application for these policies. The court granted the motion upon the latter 
ground but in doing so stated that the evidence relative to asthma presented an 
issuable fact to be passed on by the jury and that the case would be submitted 
to it if the testimony did not disclose without dispute that the plaintiff did apply 
to the Missouri State Life Insurance Company for a life policy in September, 
1924, and that his application to that Company was rejected. The plaintiff appeals 
from the judgment rendered upon the verdict returned in obedience to the direc- 
tion of the court as well as from the order denying his motion for a new trial. 

[1] The principal question raised by appellant’s eight assignments is that the 
court erred in directing a verdict for appellee, his contention being that the jury 
should have been permitted to determine whether his failure to inform appellee 
that his application to the Missouri State Life Insurance Company in September, 
1924, had been rejected, was material in the matter of the application made by 
him in November, 1928, for disability or health insurance. Where an application 
with its answers becomes a part of a policy, as it did in this case, a statement 
therein by the applicant that he has never been denied insurance is as a matter 
of law material and, if false, avoids the policy at the option of the insurer. This 
rule is accepted by practically all the courts and in our view rests upon a sound 
basis because disclosure of the fact that one applying for a policy has been 
rejected by another company immediately suggests that he is probably not a good 
risk and undoubtedly leads to a more careful and thorough examination than 
would be true in the case of one whose application had not been rejected. It not 
ouly informs the company whether other insurers have regarded him as unsafe, 
and places it, so to speak, upon inquiry, but may advise it as to any anxiety for 
insurance the applicant might have. 14 C. J. 1080; AXtna Life Ins. Co. v. Moore, 
231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Mutual Life Ins. Co. v. Denton, 93 
Fla. 276, 112 So. 53. In Vol. 4, Cooley’s Briefs on Insurance, 3228 (2d Ed.) is 
found this language and a long list of citations supporting it: 


“Among the questions invariably asked of the applicant for life insurance 
is whether he had ever applied to any other company for insurance and beén 
rejected. The purpose of the question is perhaps twofold—to discover whether 
the risk has ever been regarded as unsafe by other insurers, and to show the 
applicant’s anxiety for the insurance. Whether the applicant has ever applied to 
other companies for insurance and been rejected is, therefore, regarded as material 


to the risk, and a statement in this regard whether made as a warranty or as a 
representation, will, if false, avoid the policy.” 


[2, 3] The position of appellant, however, is that even though this principle 
of law is sound the record discloses that at the time the policies were issued and 
the premiums paid appellee knew that the Missouri State Life Insurance Com- 
pany had in September, 1924, rejected his application for a policy in that Com- 
pany and, therefore, the issuance of the policies and the acceptance of four annual 
premiums thereon with this knowledge constituted a waiver of its rights to forfeit 
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the policies upon ‘this ground. This contention is correct if the record discloses 
such to be the situation, for the acceptance by the insurer of premiums knowing 
that facts exist which would authorize it to declare a forfeiture constitutes a 
waiver. Cooley’s Briefs on Insurance (2d Ed.) vol. 5, page 4325, and cases cited; 
14 R. C. L. 1190. If, however, the facts relied on for the purpose are in dispute, 
ot of such nature that more than one inference might be drawn from them, the 
question whether they are sufficient, like any other controverted question of fact, 
becomes a matter for the jury to determine. Cooley’s Briefs on Insurance (2d 
Ed.) vol. 5, page 4563. 


[4] To show that appellee knew of the previous rejection of his application 
appellant introduced in evidence a small card designated as a Medical Impairment 
History Card, which was taken by appellee from its index files and produced at 
the hearing to comply with an order of the Superior Court directing it to file 
with the Clerk five days before trial all its records and files bearing on the ques- 
tion as to when appellee first learned, or by the exercise of reasonable care 
should have known, that appellant applied to the Missouri State Life Insurance 
Company in October, 1924, for a policy of life insurance and that it was not 
issued to him. These index files, according to the testimony, comprise an alpha- 
betical list of appellee’s policy holders, and, in addition, of the Medical Impair- 
ment Bureau cards which consist of confidential information concerning the 
insurance record of individuals insured in other companies as well as in the 
Equitable, and also of applicants for insurance in other companies and in the 
Equitable. This card reads as follows: 

“Greber, David (Dave) 
616 Tailor 
B_ (1 Sep ’80) (1) 16 Sep ’81 
Rus 
M 3 Nov ’24 401za—603nhx 
M 10 Feb ’25 413x—603q4 
M 31 Aug ’32 429yzn—4l4yzn 
429y (q) —413y ( 
M 5 Nov ’32 ‘be — 

All these entries except the last two, those of August 3lst and November 
Sth, ’°32, were on the card, or one for which it was a substitute, in November 
and December, 1928, when appellee issued the policies to appellant and accepted 
the premiums thereon, and, according to the testimony of Jay B. Doyle, Super- 
intendent of the Index Section, they mean that on November 3, 1924, a report 
relative to David Greber, tailor, born in Russia on September 16, 1881, was made 
to appellee and that the term, “401za—603nhx,” was the code symbols for that 
report. He stated further that a substitute card including at least the report of 
February, 1925, and possibly the other birth date, September 1, 1880, and the 
word “unemployed,” must have been received by the Index Section. Just what 
the “M” and the symbols “401za—603nhx” stand for the testimony does not 
disclose, though a full compliance with the order of the Court directing the filing 
of all its records bearing upon the question of its knowledge would doubtless 
have made this clear. Appellant suggests, however, that the “M” signifies the 
Missouri State Life Insurance Company, and the symbols that his application to 
that Company in September, 1924, was rejected and the reasons therefor. If it 
be given this construction, which is perhaps the correct one, this situation arises: 
When the applications of David Greber stating that he was a tailor born in 
Russia December 15, 1887, were received in November, 1928, and shortly there- 
after accepted, appellee had in its files information disclosing that David Greber, 
tailor, born in Russia September 16, 1881, or possibly September 1, 1880, had 
applied to the Missouri State Life Insurance Company in September, 1924, for 
a policy of life insurance and that it was not issued to him. 

Notwithstanding this was the condition of its records, the testimony in 
appellee’s behalf was that it did not have actual knowledge of the previous rejec- 
tion and, under the rule governing its method of checking applications with the 
information in its index files, could not have had. When, the testimony discloses, 
an application for insurance is checked with its files for a previous insurance 
record, or possibly a Medical Impairment Bureau record, of the applicant, and 
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a name the same as that in the application is found, that fact is noted on the 
abstract, unless the date of birth in the application differs from that in the files 
and the difference is more than two years either way. In such instances no 
notation of the common name is made, except in those cases in which the applica- 
tion admits a prior declination, postponement or limitation in connection with 
some other application for insurance, and fhere was no such admission in the 
application in question. 

Antoinette Hultmark, who in November, 1928, checked appellant’s applications 
with appellee’s index file records on David Greber, testified that when it appeared 
that the birth date in the applications, December 15, 1887, was more than two 
years later than that in the files and on the Medical Impairment Bureau card, 
September .16, 1881, or possibly September 1, 1880, and that the application did 
not mention any prior declination, postponement or limitation, she undoubtedly 
followed the regular practice in such cases and made no notation on the abstract 
of the existence of the common name, David Greber. 


Arthur H. Thompson, employed as a correspondent in the Disability Section 
of the Correspondence Division of the Equitable, testified that the first information 
appellee had of the previous rejection was in a letter dated June 10, 1932, from 
the Missouri State Life Insurance Company. Appellee had received from 
appellant in May, 1932, a request for blanks on which to file proofs of total 
disability under his policies and in the communication had stated that he had 
group insurance of $1,000 in the Missouri State Life Insurance Company, and to 
ascertain that Company’s claim experience with Greber under that policy, 
Thompson wrote it June 3, 1932, and received a reply informing him of the 
rejection in September, 1924. 

Even, therefore, if the entries on the card be given the meaning appellant 
contends they have, it is apparent that the officer or officers to whom the 
applications and the abstract were passed for examination and approval medically 
and otherwise could not have known that he had been previously rejected, since 
the rule or practice the checker followed in comparing the information in the 
application with that in the files made it her duty to note on the abstract a 
common name only when the birth date in the application was not more than 
two years before or after that appearing on the Medical Impairment Bureau 
card and in the index files, and the date of birth in the application of David 
Greber was December 15, 1887, while that of the person by that name in the 
files was September 16, 1881, or possibly September 1, 1880, a difference of over 
six years in the one case and of over seven in the other. This merely meant 
to the checker that the David Greber in the application and the David Greber 
in the index files were different persons of the same name and, therefore, did 
not give knowledge of the previous rejection; it was not even constructive notice 
of that fact, though it might have been had the law required appellee to make 
an independent investigation by comparing the application with the index files or 
had compliance with the rule itself demanded of the checker that she compare 
in other respects than those of name and date of birth, for instance, occupation 
and place of birth. Appellee could have relied on the statements in the applica- 
tion as to a previous rejection, in which event the question of waiver or estoppel 
could not have arisen, but it did make one for its protection and its experience 
was such that it should have known if the practice of comparing as to name and 
date of birth only was best adapted to the accomplishment of its purpose. 


[5-7] Appellant’s counsel propounded to him an interrogatory intended to 
elicit an answer that would have substantiated the allegation of his reply that he, 
not being familiar with the English language, did not understand the meaning of 
the following question of the medical examiner, and, particularly, of the word 
“declined,” when he answered it “no”: “Has your application for life insurance 
ever been declined, postponed or limited to a policy different from the one applied 
for?” The court sustained an objection to the interrogatory and its action in 
doing so is assigned as error. The ruling was correct, for the effect of the answer, 
so far as appellee was concerned, was the same whether appellant understood 
the question or not. It was his duty to give the insurer through the medical 
examiner correct information as to his previous rejection to guide it in passing 
on his applications and, if he did not know the meaning of the question he should 
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have had some one explain it to him before replying to it orally or attaching his 
name to the report of the doctor which included both it and the answer. Having 
led appellee to act upon the theory that the answer was correct, whether through 
a misunderstanding of the question or intention to mislead, appellant was estopped 
from thereafter asserting anything that would have changed the effect of that 
reply. In addition, an exact copy of the answers he had made in his application, 
Part 2, Statements to Medical Examiner, was, pursuant to section 1847, subsec. 
3, Rev. Code 1928, attached to the policy before it was delivered, and a reading 
of it when he received it would have disclosed to him that he had answered the 
physician incorrectly relative to a previous rejection and have led, if it had been 
done inadvertently, to a correction of it. In Minsker v. John Hancock Mutual 
Life Insurance Co., 254 N. Y. 333, 173 N. E. 4, 5, 81 A. L. R. 829, the court says: 

“When an insured receives a policy, it is his duty to read it or have it read, 
and, if an application incorporated therein does not contain correct answers to the 
questions asked by the medical examiner it is his duty to have it corrected.” 

See Kwiatkowski et al. v. Brotherhood of American Yeomen, 243 N. Y. 394, 
153 N. E. 847; New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 29 L. Ed. 934; Bollard v. New York Life Ins. Co., 98 Misc. 286, 162 N. Y. S. 
706. 

[8, 9] It is a further contention of appellant that since the policies had been 
in force more than two years they were incontestable under section 1847, supra, 
providing as follows: 

“No policy of life insurance other than industrial insurance, annuities and 
pure endowments with or without return of premium shall be issued or delivered 
unless they contain the substance of the following provisions: * * * 

“3. That the policy constitutes the entire contract between the parties and is 
incontestable after not more than two years from its date, except for non- 
payment of premiums and except for violation of the conditions of the policy 
relating to naval and military service in time of war.” 

The policies themselves contain a provision limiting the right to contest them 
to a period of one year but in so doing specifically except the provision relating 
to the disability and double indemnity features. It reads: 

“This policy, excepts as to the provisions relating to Disability and Double 
Indemnity, shall be (2) incontestable after it has been in force during the life- 
time of the Insured for a period of one year from its date of issue provided 
premiums have been duly paid.” 

Appellant’s position is that each policy is one entire contract and that the 
exception from the one-year clause of “the provisions relating to disability and 
double indemnity” is, in the face of the statute, without force or effect. There 
is no conflict between this provision of the policy and section 1847, because the 
latter only refers to policies of “life insurance, other than industrial insurance, 
annuities and pure endowments with or without return of premium,” and does 
not include disability insurance. The mere fact that the disability provisions 
appear in a policy of life insurance neither changes their character nor makes 
applicable to their provisions the principles governing that class of insurance. 
They should be treated as though they were a separate policy covering only 
disability insurance. 

Several other assignments are made but in view of what is said above, it is 
unnecessary to discuss them. 

Judgment affirmed. 

Ross, C. J., and Lockwood, J., concur. 


AMERICAN NAT. INS. CO. OF GALVESTON, TEX. v. CHASTAIN. 
No. 4—3241. 
Supreme Court of Arkansas. Dec. 18, 1933. 
65 Southwestern Reporter (2d) 899. 

1. INSURANCE. 

Evidence that insurer, in making out its claim for premium due on group policy 
insuring firemen, included fireman’s name with notation that he had been retired on 
pension, and that in remitting premium fireman’s name was included among those 
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covered by policy, although on pension roll, sustained finding that insurer waived 
policy provision excluding firemen not working full time from policy benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. Leia, ad A 

“Total disability,” within group policy, means disability rendering insured un- 
able to perform all substantial and material acts of his business, or execution of 
them in customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. ; 

In suit on group policy, whether insured was totally disabled by tuberculosis 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

In suit on group policy, which provided that “due proof” must be furnished 
insurer of total disability, insurer’s requested instruction that proof should have 
been made within reasonable time held properly modified to follow language of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Tudge. 

Suit by James M. Chastain against the American National Insurance Company 
of Galveston, Texas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Coleman & Riddick, of Little Rock, for appellant. 

John L. Sullivan, of Little Rock, for appellee. 

Humpnretys, Justice. 

The issues involved on this appeal are: First, whether the group policy issued 
by appellant to the city of Little Rock protecting her firemen from total disability 
expired as total disability protection to appellee when he was placed on a pension 
by the city, or whether it continued in full force and effect thereafter; second, 
whether the evidence was sufficient to warrant the jury in finding appellee was to- 
tally disabled within the meaning of the policy; and, third, whether sufficient notice 
of total disability was given to appellant by appellee. 

The first two issues were submitted to the jury under instructions the correct- 
ness of which is not questioned by appellant, and the last .under an instruction 
which appellant claims was erroneous. 

The policy in the instant case insured the lives of the firemen and policemen 
of the city of Little Rock for five years beginning December 1, 1927, premiums 
payable annually, the first annual premium being $4,249 with a provision therein 
providing for the payment of $2,000 to appellee if said appellee— 

“(1) has suffered subsequent to the date of the issuance of the policy for a 
period of at least 6 months total disability and that due proof is furnished the 
company ; 

“(2) and that the said disablement began before the person injured had at- 
tained the age of 60 years; 

“(3) and that if proof of total disablement is furnished the said total disable- 
ment must be shown to be such as to justify the presumption that it would continue 
throughout the entire subsequent lifetime of the said person and during that time 
wholly prevent the said person from pursuing any occupation for wages, compen- 
sation, or profit.” 


It also contained the following provision: “It is agreed that employees other- 
wise eligible but who are not working for full time and for full pay on the effect- 
ive date of the policy applied for are to be excluded from insurance coverage until 
the date on which they return to service for full time and for full pay.” 


The application contained the names of at least four firemen who had been 
retired on a pension and who were not working full time and on full pay, but they 
were included in the group policies as beneficiaries. 

{1] 1. It appears from the record herein that on March 1, 1930, appellee was 
retired on a pension by the city. Appellant argues that under the terms of the 
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policy, set out above, its liability to appellee on account of total disability ter- 
minated when he ceased to work full time on full pay, or, to be more exact, on 
the date he was retired on a pension. It is disclosed by the record herein that ap- 
pellant, in making out its claim for premiums due December 1, 1931, on the group 
policy, included appellee’s name with the notation that he had been retired on 
pension, and it also appears that in remitting the premium due on that date by 
the city, appellee’s name was included among those covered by the policy although 
on a pension roll. This testimony was sufficient to sustain the finding of the jury 
that appellant had waived the provisions of the policy protecting only those who 
were working full time and for full wages. 

[2-4] 2. We cannot agree with learned counsel for appellant in their view that 
the evidence is insufficient to sustain the verdict of the jury to the effect that ap- 
pellee was and is totally disabled within the meaning of that term as used in the 
policy. The construction placed upon the term “total disability” as used in the 
policy means such disability as renders the policy holder “unable to perform all the 
substantial and material acts of his business or the execution of them in the usual 
and customary way.” tna Life Insurance Company v. Spencer, 182 Ark. 496, 
32 S.W.(2d) 310, 312; Missouri State Life Insurance Co. v. Barron, 186 Ark. 46, 
52 S.W.(2d) 733. 

According to the testimony introduced by appellee, he has been unable to do 
any work since August 3, 1929, on account of tuberculosis. The jury found this 
to be the fact from conflicting testimony under correct instructions submitting the 
issue, and their finding is conclusive on appellant. It was a jury question and not 
one for the court. Missouri State Life Ins. Co. v. Johnson, 186 Ark. 519, 54 
S.W.(2d) 407; New York Life Ins. Co. v. Farrell (Ark.) 63 S.W.(2d) 520. | 

[5] 3. The group policy contained conditions to the effect that due proof must 
be furnished appellant of total disability on the part of appellee. Appellee filed his 
proof of total disability on December 26, 1932, on account of having tuberculosis, 
which he contracted in 1929 during the life of the policy. As appears from the 
condition in the policy above referred to, no time was specified in which proof was 
required to be made. Based upon this fact, appellant contends that the proof 
shovld have been made within a reasonable time and requested an instruction to 
that effect, which the court refused to give, over its objection and exception. The 
court modified the instruction so as to follow the language of the policy providing 
that due proof should be made of the disability by appellee before he could re- 
cover. Appellant objected and excepted to the court giving the instruction as mod- 
fied. The court was within the law in modifying the instruction and in refusing 
to give it in the form requested by appellant. It was said by this court in the 
case of Sovereign Camp Woodmen of World v. Meek, 185 Ark. 419, 47 S.W.(2d) 
567, that: “Under a benefit certificate providing for recovery if insured should 
suffer bodily injury and furnish satisfactory proof of total disability, held the 
right to recover depends upon insured’s total disability during the life of the cer- 
tificate, and not upon the receipt of the proof of total disability, no time being fixed 
lin the policy| for making such proof.” 

Appellant has called our attention to certain testimony which it alleges was in- 
admissible, but we cannot agree with it. We think the evidence referred to was 
material to the issues involved. 

No error appearing, the judgment is affirmed. 


NEW YORK LIFE INS. CO. v. JACKSON. No. 4—3222. 
Supreme Court of Arkansas. Dec. 4, 1933. 
Rehearing Denied Jan. 8, 1934. 
65 Southwestern Reporter (2d) 904. 
INSURANCE. 
Proof of disability rather than fact thereof held essential for recovery of 
disability benefits under life policy. 

Provisions of policy respecting disability were to effect that company 
on receipt of proof of total and permanent disability, would waive pay- 
ment of premiums and pay a certain percentage of face of policy annually 
during lifetime of continued disability of insured. 

(For other cases, see Insurance, Dec. Dig. § 536.) 
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Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Della M. Jackson, administratrix against the New York Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Louis H. Cooke, of New York City, and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

John Sherrill and Osro Cobb, both of Little Rock, for appellee. 

SmirtH, Justice. 

The recent case of New York Life Insurance Company v. Farrell (Ark.) 63 
S.W.(2d) 520, decides the exact question which is controlling here. In that case 
the insured had two policies in the New York Life Insurance Company, each for 
$5,000. In the instant case there were two policies, written by the same company, 
each for $10,000. The opinion in the Farrell Case, supra, sets out the provisions 
of the policies there sued on in regard to disability insurance which read as fol- 
lows: 

“Whenever the company receives due proof, before default in the payment of 
premiums, that the insured, before the anniversary of the policy on which the in- 
sured’s age at nearest birthday is 60 years and subsequent to the delivery hereof, 
has become wholly disabled by bodily injury or disease so that he is and will be, 
presumably, thereby permanently and continuously prevented from engaging in any 
occupation whatsoever for remuneration or profit, and that such disability has 
then existed for not less than sixty days,—the permanent loss of the sight of both 
eyes, or the severance of both hands or of both feet. or one entire hand and one 
entire foot, to be considered a total and permanent disability without prejudice to 
other causes of disability—then 

“1. Waiver of Premium.—Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the company will on each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any settle- 
ment of the policy, the company will not deduct the premiums so waived. The 
loan and surrender values provided for under sections 3 and 4 shall be calculated 
on the basis employed in said sections, the same as if the waived premiums had 
been paid as they became due. 

“2. Life Income to Insured.—One year after the anniversary of the policy 
next succeeding the receipt of such proof, the company will pay the insured a sum 
equal to one-tenth of the face of the policy and a like sum on each anniversary 
thereafter during the lifetime and continued disability of the insured. Such in- 
come payments shall not reduce the sum payable in any settlement of the policy 
The policy must be returned to the company for indorsement thereon of each in- 
come payment. If there be any indebtedness on the policy, the interest thereon 
may be deducted from each income payment.’” 

Beginning about June 23, 1920, Gus Bertner, a soliciting agent for the appell- 
ant, insurance company, wrote a number of life policies for Bruen O. Jackson. 
These policies exceeded, in the aggregate, over $200,000; the exact amount not be- 
ing certain or important. Two of these policies, each for $10,000, contained, in 


identical language, the disability provisions copied above from the opinion in the 
Farrell Case, supra. 


In 1926, and while these two policies were in full force and effect, Jackson, the 
insured, became totally disabled, and remained so until his death, which occurred 
in 1932. 

Jackson was a dealer in spot cotton, and had a large number of bales of cotton 
on hand when the collapse of the cotton market wiped out his very considerable 
private fortune and wrecked his health. The testimony is practically undisputed 
that Jackson was totally disabled to work or earn money since the latter part of 
1926 to the date of his death. It is also clear that, had Jackson made the proof of 
this disability which the policies required, he would have been entitled to the dis- 
ability benefits which his widow, as the administratrix of his estate, has brought 
this suit to recover. 


At the trial from which this appeal comes the court gave, over the appellant's 
objection, an instruction reading as follows: “No. 3. You are instructed that if 
you believe from the evidence that the insured became totally and permanently 
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disabled prior to the lapse of the policies sued on herein and that he explained his 
condition fully to the special agent of the defendant and asked the agent to take 
the matter up with the company of adjusting and settling his rights under the 
policies and that the local agent had knowledge of his financial and physical con- 
dition during the life of the policies, then you are instructed that the plaintiff is 
entitled to recover upon said policies.” 

The special agent to whom the instruction referred was Bertner who had 
written all the policies, and there was testimony to the effect that Bertner knew 
Jackson was totally disabled, and there had been conferences between them in re- 
gard to the policies, especially in relation to their loan values. Bertner testified 
that he had written thousands of other policies, and that he did not have in mind 
that the policies here sued on contained provisions for disability benefits, and that 
he had not been requested to make any report to the insurance company in regard 
to Jackson’s disability. 

On January 16, 1932, the insured himself wrote the following letter to the 
general agent of the insurance company at Little Rock: 

“As you probably know, at one time I carried quite an amount of insurance 
with your company, but due to severe financial reverses and failing health, causing 
my inability to work for gain or profit, I have been forced to drop several policies. 
A short while ago, I asked an insurance man to go over my old policies to deter- 
mine if I could in any way reinstate or derive some benefit from any which I had 
presumed to be valueless. The above numbered policy was brought to my attention. 

“I find that the contract carried disability benefits and was in force from May 
18, 1920, until May 18, 1928, on which date the automatic option of extended 
insurance seems to have gone into operation, due to my inability or failure to pay 
the premium. I can offer proof from competent, well-qualified, and well-known 
physicians of this city that beginning in January, 1927, I was adjudged by them to 
be totally and permanently disabled. I have the receipt for the premium on this 
policy due in May, 1927, and, according to the terms of the disability provisions, 
if I had notified you and proven my disability, that premium would have been 
waived as well as payment made to be of $1,000 a year. Naturally, being financially 
embarrassed at the time and physically unable to earn any money, I was not able 
to buy any new life insurance, and I would have been very pleased to have bene- 
fitted by the waiver of premium option, which, according to the contract, I 
deserved. 

“I desire that you forward this letter, with any comments you care to make, 
to your home office, stating to them that I can furnish ample proof for my dis- 
ability claim, and asking them if, assuming that the proof is competent, they will 
reinstate the contract and reimburse me for any just claim I might have. * * * 

“TI feel that this policy should be reinstated, and that I should pay the pre- 
miums due in May, 1930, and May. 1931, because I was receiving remuneration 
from my office of State Purchasing Agent during that time. 

“Thanking you in advance for any services you can render me regarding this 
matter, and assurring you of my continued good will toward you and your com- 
pany, I am,” etc. 


This letter appears to corroborate the testimony of Bertner very conclusively. 


However, it is entirely certain that Bertner made no such report, whether requested 
to do so or not, and no report of any kind was made to any one except to Bertner. 


It is quite obvious that the discussion between Jackson, the insured, and Bert- 
ner, the agent, more or less casual, did not meet the requirement of the policy in 
regard to proof of disability. ‘ 

It is insisted, however, that it is the fact of disability—and not proof thereof— 
which entitled the insured’s administratrix to recover for the benefit of his estate 
the disability benefits to which the insured himself was entitled. This was the 
theory upon which the Farrell Case was tried and a judgment recovered. The 
opinion is that case sets out an instruction which permitted a recovery upon the 
finding that the insured was permanently disabled within the meaning of the policy 
sued on, which, as has been shown, is identical with the policy here sued on. 

_ We held the instruction was erroneous, and should not have been given, and 
in that connection it was said: 

“This instruction was erroneous and should not have been given. The pro- 
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visions of the policies are set out above, and each one provides that, commencing 
with the anniversary of the policy next succeeding the receipt of such proof, the 
company will waive payment, etc. 

“It is perfectly plain from this provision of the policy that it waives prem- 
iums only commencing with the anniversary of the policy next after proof of loss 
is made, and it will be observed from the second paragraph above quoted from the 
policy, that one year after the anniversary of the policy next succeeding proof of 
loss, the company will pay. It was therefore improper to instruct the jury that the 
paments continued throughout the time of appellee’s disability. The provisions 
of the policy providing for payment are plain and unambiguous. The liability 
attached when the disability occurred and proof of loss was made. The company, 
however, did not promise to pay from the time the disability occurred, but from 
the time fixed in the policy itself.” 

The conclusion announced was based upon the decision of the Supreme Court 
of the United States in the case of Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 52 S. Ct. 230, 76 L. Ed. 416, as appears from the quotation there copied into 
our opinion from the opinion of the case cited. 

The judgment of the court below must therefore be reversed, as there was no 
such proof of disability as the policy required, and, as the cause appears to have 
been fully developed, it must be dismissed, and it is so ordered. 


PACIFIC MUT. LIFE INS. CO. v. DUPINS. No. 4—3248. 
Supreme Court of Arkansas. Dec. 18, 1933. 
Rehearing Denied Jan. 15, 1934. 

66 Southwestern Reporter (2d) 284. 

1. INSURANCE. 
Evidence held to support verdict finding that insured was totally and per- 
manently disabled from tuberculosis during life of disability insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 
2 That insured could engage in light work in railroad shop before expiration 
of disability policy held not conclusive against total and permanent disability. 
True test of “total and permanent disability” is where injuries are 
of such character and degree as to wholly disable insured from doing 
all the substantial and material acts necessary to be done in the prosecu- 
tion of his business, and when common care and prudence would require 
a man in his condition to desist from the kind of labor he had performed 
prior to the injury. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
3. INSURANCE. 
Whether insured under disability policy gave notice of total and permanent 
disability as soon as reasonably possible held question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
4. INSURANCE. 
Whether insured made false statements in application for disability insur- 
ance became question of fact for jury, where such defense was denied by insured. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 
McHaney and Smith, JJ., dissenting. 
Appeal from Circuit Court, Prairie County; W. J. Waggoner, Judge. 
Suit by Gus Dupins against the Pacific Mutual Life Insurance Company. 
From a judgment in favor ot the plaintiff, the defendant appeals. 
Affirmed. ; 
On July 15, 1930, appcllant insurance company issued to appellee its policy of 
insurance by the terms of which appellant agreed to pay appellee the sum of $50 
per month for twelve months and $12.50 per month thereafter for such time as 
the appellee was totally disabled and under the treatment of a legally qualified 
physician, All premiums were paid by appellee up to July 15, 1931, or for a period 
of one year. On August 31, 1930, appellee filed a claim with appellant for dis- 
ability, which covered a period of three weeks, and appellant paid him therefor 
$57.36. Thereafter, on November 1, 1930, appellant paid another claim for the 
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sum of $24.03. Thereafter, on May 1, 1931, appellant paid a third claim aggregating 
$31.66. Thereafter, on June 20, 1931, appellee filed a fourth claim with appellant 
asserting disability from a piece of steel striking him in the right eye. This claim 
was not paid, and appellee employed an attorney to prosecute a suit against appel- 
lant therefor. Thereafter, this claim was paid. On September 11, 1931, appellee’s 
present attorneys notified appellant that appellee was suffering from a total dis- 
ability, which began prior to July 15, 1931, and within the life of his policy. 
Appellant ignored the last-asserted claim, and this suit was instituted to enforce 
it. The suit was defended by appellant upon the following theories: First, that 
appellee suffered no total disability during the life of the policy; second, that the 
polity was obtained through misrepresentations and fraud; third, that appellee 
failed to give notice to it of his alleged total disability as required by the pro- 
visions of the policy. 

The policy of insurance issued by appellant and accepted by appellee con- 
tains the following clauses: 

“Written notice of injury or of sickness on which claim may be based must 
be given to the company within twenty days after the date of the accident caus- 
ing such injury, or within ten days after the commencement of disability from 
such sickness. In event of accidental death immediate notice thereof must be 
given to the company.” 

“Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at its Home Office, 501 West Sixth Street, in the City of 
Los Angeles, California, or to any authorized agent of the company, with partic- 
ulars sufficient to identify the insured, shall be deemed to be notice to the com- 
pany. Failure to give notice within the time provided in this policy shall not invali- 
date any claim if it shall be shown not to have been reasonably possible to give 
such notice and that notice was given as soon as was reasonably’ possible.” 

“* * * Any failure to comply with the provisions of this policy shall render 
invalid any claim under this policy.” 


The jury was warranted in finding the following facts: That on July 15, 1930, 
the date on which the policy was issued, appellee was a machinist’s helper in the 
Missouri Pacific Railroad shops in North Little Rock; that appellant’s agent 
approached appellee to write him insurance; that the only questions answered by 
appellee in the application were his name, where he was born, his age, and his 
wife’s name and age, that he did not read the application after it was written by 
appellant's agent and was given no opportunity to read it; that all other answers 
contained in said application were inserted therein by appellant’s agent without his 
knowledge or consent. The testimony further tended to show that appellee con- 
tinued his work in the railroad shops until September 1, 1930, when he was forced 
to lay off because of sickness. This attack lasted for four weeks and four days, 
and his physician diagnosed his ailment as neuritis. On October 1, 1930, appellee 
suffered a malarial attack, but was able to return to his work on October 26. 
After this date a general decline was noted in appellee’s health; he lost weight 
and worked less than half the time on account of his health; he was favored by 
his coemployees and was required to do only light work. On March 3, 1931, 
appellee suffered a serious attack of diarrhea and was confined to his home for 
three weeks. On July 24, 1931, appellee took to his bed and has been confined 
therein practically ever since. On August 7, 1931, appellee consulted a physician, 
and after a complete examination, running over several days, appellee was in- 
formed that he was suffering from tuberculosis, arthritis, kidney trouble and other 
ailments; that appellee knew nothing of his tubercular condition until advised to 
this effect after this examination. When appellee was advised of his serious ail- 
—— he immediately employed counsel and notified the company of his total dis- 
ability. 

_ The verdict and judgment were in favor of appellee and against appellant, 
from which this appeal is prosecuted. 

Owens & Ehrman and John M. Lofton, Jr., all of Little Rock, for appellant. 

Emmet Vaughan, of Des Arc, and Sam T. Poe; Tom Poe, and McDonald Poe, 
all of Little Rock, for appellee. 

JouHnson, Chief Justice (after stating the facts). 

[1] It is first contended on behalf of appellant that the uncontradicted facts 
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show that appellee was not totally and permanently disabled within the lifetime 
of the policy. We cannot agree with this contention. The testimony tended to 
show, and the jury was warranted in finding, that, at the time the policy was issued 
to appellee, he was a strong able-bodied negro man, weighing about 185 pounds 
enjoying good health, and able to perform any kind of labor. After the execution 
and delivery of the policy, he contracted shortness in his breath, his heart action 
weakened, and there was a general decline in his health, to the extent that on July 
24, 1931, he became totally exhausted. The physical tests applied to appellee on 
August 7, 1931, by his physician disclosed that appellee was suffering from active 
tuberculosis. From this very short summary of the evidence, it is perfectly ap- 
parent that the jury was warranted in finding that appellee contracted tuberculosis 
after the issuance of the policy of insurance and prior to its date of expiration, 
Also the jury was fully warranted in finding that appellee was totally and _per- 
manently disabled within the purview of the policy prior to July 15, 1931. 

[2] Appellant insists, however, that the testimony does not show a total dis- 
ability prior to July 15, 1931, because appellee was engaged in light work in the 
railroad shops on and prior to that date. This is not a conclusive test of total 
and permanent disability as has many times been held by this court. 


We held in Industrial Mutual Ind. Co. v. Hawkins, 94 Ark. 417, 127 S. W. 
457, 458, that “total disability exists although the insured is able to perform oc- 
casional acts if he is unable to do any substantial portion of the work connected 
with his occupation.” 


Again, we held in Mutual Benefit H. & A. Association v. Bird, 185 Ark. 445, 47 
S.W.(2d) 812, that, although the insured endeavored to do some work, this was 
not the exclusive test to be applied. The true test seems to be that where the in- 
juries are of such character and degree as to wholly disable the insured from do- 
ing all the substantial and material acts necessary to be done in the prosecution of 
his business and when common care and prudence would require a man in his con- 
dition to desist from the kind of labor he had performed prior to his injury. When 
the rule is thus stated and analyzed, it will be seen that the mere fact that the in- 
sured performs certain labor, when common care and prudence require otherwise, 
does not of itself demonstrate a lack of total disability. This exact question was 
again before this court in Missouri State Life Ins. Co. v. Johnson, 186 Ark. 522, 
54 S.W.(2d) 407, wherein the doctrine, as heretofore stated, was reannounced and 
approved. 


[3] The next insistence for reversal is that appellee did not furnish to ap- 
pellant notice of his total disability within the time specified in the policy of in- 
surance. The requirements of the policy appear in the statement of facts. By refer- 
ence thereto, it will be seen that “failure to give notice within the time provided 
in this policy shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice and that notice was given as soon as was 
reasonably possible.” The question as to whether or not appellee gave the notice 
as soon as was reasonably possible was submitted to the jury as a question of 
fact, and its findings in behalf of appellee should be sustained, if supported by 
substantial testimony. On this question appellee testified that he did not know 
that he had tuberculosis until immediately prior to the institution of this suit; 
that the first information he had came from his physician at that time. ; 

On the question here under consideration, appellant insists that this case is 
governed by Business Men's Assurance Co. v. Selvidge (Ark.) 63 S.W.(2d) 640. 
The Selvidge Case is easily distinguishable from the instant case. There the in- 
sured lost one of his eyes on August 12, 1932, and gave no notice to the insurance 
company until the 12th of November, 1932. Selvidge well knew on August 12, 
1932, that he had lost an eye. In the instant case the insured did not know that he 
was suffering from tuberculosis until immediately prior to the filing of this suit. 
Thus, it will be seen that there is a broad difference between the Selvidge Case and 
the one here under consideration. 

We think this case is controlled by the doctrine announced in Pacific Mutual 
Life Insurance Co. v. Smith, 166 Ark. 403, 266 S. W. 279, 280. In the Smith Case 
the appellant there was the same appellant as here. Also in that case similar, if 
not identical, provisions of the policies appear. There, as here, it was contended 
that notice was necessary within a certain number of days and a prerequisite to re- 
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covery. This court, in disposing of the contention, there said: “That the require- 
ment for immediate notice is sufficient ‘if notice be given as soon as is reasonably 
possible to give it.” 

It is self evident that appellee could not notify appellant of something he did 
not know. At no time within the specified period did appellee know that he was 
suffering from the disastrous diseases afterwards made known to him by his 
physician. This is the reason for the exception contained in the policy which re- 
quires notice as soon as is reasonably possible to give it. Employers’ Liability 
Assur. Corp., Ltd. v. Roehm, 99 Ohio St. 343, 124 N. E. 223, 7 A. L. R. 182. 

We conclude that the trial court was correct in submitting the reasonable 
possibility of giving notice in the instant case and that no error was committed in 
so doing. It is next contended that the court erred in giving to the jury certain 
instructions relative to the execution of the application for the policy of insurance. 

[4] Appellant interposed the defense that appellee had made false statements 
in his application for insurance. This was denied by appellee. Therefore, it be- 
came a question of fact for the jury to determine. After a careful consideration 
of all the instructions given on this issue, we conclude that the question was 
properly submitted and under correct instructions. In the main, the instructions 
here given followed the doctrine of this court announced in Missouri State Life 
Ins. Co. v. Witt, 161 Ark. 148, 256 S. W. 46; American Life & Accident Asso- 
ciation v. Walton, 133 Ark. 348, 202 S. W. 20. 

No reversal error appearing, the judgment is affirmed. 

McHaney, Justice. 

I dissent. It is a strange doctrine that a sane person may be totally and per- 
manently disabled and not be aware of that fact. The policy had lapsed long be- 
fore any notice of disability was given, and there does not appear to be shown 
any good reason for failure to give the notice within the time provided in the pol- 
icy. Mr. Justice Smith agrees with this dissent. 


SOVEREIGN CAMP, W. O. W., v. HARDEE. No. 4—3272. 
Supreme Court of Arkansas. Jan. 8, 1934. 
66 Southwestern Reporter (2d) 648. 
1. INSURANCE. 


Where cash reserve on old certificate which was credited on new certificate 
issued in substitution of old certificate was sufficient with 28 monthly payments 
made on new certificate to carry it beyond date of death of insured, benefit society 
had duty to apply reserve to payment of‘ monthly payments on new certificate, so 
as to prevent forfeiture thereof notwithstanding provision in new certificate that 
nonforfeiture values of new certificate were conditioned on 36 monthly payments. 

Application of cash reserve on old certificate to payment of monthly 

premiums to prevent forfeiture of substituted certificate was required, 
notwithstanding insured waived all rights under old certificate, since un- 
der the old certificate there was sufficient cash reserve to justify the writ- 
ing of the insured as of an earlier age, and any waiver of the right to 
benefit of the balance of the cash reserve remaining would be without con- 
sideration, and since the language of the waiver indicated that the provision 
waiving all insured’s rights under the old certificate was inserted as a pre- 
caution on the contingency that the old certificate, which was thought to 
have been lost, might not have been so in fact and that the right to the 
cash reserve was not waived was clearly shown by the fact that the in- 
surer, on the date of the new certificate, credited such reserve to it. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. 

Parties’ construction of insurance contract waiving rights under old insurance 
certificate is entitled to consideration in determining effect of waiver. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 
Insurance contract must be considered as a whole. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 



























1074 The Insurance Law Journal, Vol. 82 [May, 193 





4. INSURANCE. er ‘ 
Insurance contract must be construed liberally in favor of insured and strictly 
against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. ie ; 
Where insurance contract provisions conflict, those most favorable to insured 
must be given effect to effectuate purpose for which insured paid premiums. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
6. INSURANCE. ; ane 2 ; 
Clauses in substituted benefit certificate conditioning nonforfeiture values on 
36 monthly payments held not to make cash reserve accrued under original cer- 
tificate unavailable to avoid forfeiture of substituted certificate until after 36 
monthly payments, in view of clause dating substituted certificate six years prior 
to its issuance, application, and other provisions. 
(For other cases, see Insurance, Dec. Dig. § 750.) 
Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 
Action by Mary Hardee against the Sovereign Camp of the Woodmen of the 


World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


LIFE INS. CO. OF VIRGINIA v. WILLIAMS. No. 23037. 
Court of Appeals of Georgia, Division No. 2. Oct. 21, 1933. 
Rehearing Denied Dec. 20, 1933. 

172 Southeastern Reporter 101. 

1. INSURANCE. 

Policy should be liberally construed to effect object thereof, and provisions 
capable of two constructions should be interpreted most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Under life policy provision for waiver of premiums on proof of disability, 
waiver became operative on date of disability, not on date proof was furnished. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 
Life policy is in full force during entire grace period provided thereby. 
(For other cases, see Insurance, Dee. Dig. § 349[1].), 

4. INSURANCE. 

Life insurer’s refusal to furnish blanks for proof of disability on ground 
that no liability existed waived requirement for proof of disability (Civ. Code 
1910, § 2490). 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

5. INSURANCE. ; 5 

Life policy prohibiting modification of contract except as written by officers 
referred only to provisions entering into contract, and did not preclude other 
agents from orally waiving proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

6. INSURANCE. 

Life insurer’s general state agent held such agent as could waive proof of 
disability by refusal to furnish blanks therefor. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

7. INSURANCE. 

Written notice of disability and death of life insured, given to insurer’s 
general state agent within six months after last date premium was payable and 
forwarded to home office, held substantial compliance with policy (Civ. Code 
1910, § 2490). : 

Policy provided that, upon receipt of proof satisfactory to the insur- 
ance company at its home office that, while policy was in full force and 
effect, before default in payment of premiums, insured had become totally 
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disabled, waiver of premiums would become effective, provided that in no 
case should waiver begin as of a date more than six months prior to date 
of receipt of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Syllabus by the Court. 

1. Provisions in a policy of insurance should be liberally construed in favor 
of the object to be accomplished, and, where such provisions are capable of two 
constructions, that interpretation should be adopted which is most favorable to 
the insured. 

(a) Properly construed, a provision in a life insurance policy that “Upon 
proof satisfactory to the company * * * that while the said policy was in 
force and effect, before default in the payment of premiums, * * * the insured 
has become totally disabled, * * * the company will waive the payment of 
any premium falling due under said policy during such disability. * * * Such 
waiver of premium shall become effective with the first premium falling due 
under said policy after the date of the commencement of such disability,” means 
that, where the insured becomes totally disabled while the policy is in force and 
effect, the insurer will waive the payment of any premium falling due after the 
date of the commencement of the disability and during the continuance of such 
disability, on proof of such disability to the company, although this proof is not 
made pefore the expiration of the time for paying the premium, if it is made 
within the time under the terms of the policy as a whole. 

(b) A policy of insurance, providing a grace period of one month for the 
payment of premiums, during which time “the policy will remain in full force,” 
is in full force and effect during the entire grace period. 

2. Where notice of disability is furnished an authorized agent of an insurance 
company, and a request is made for blanks on which to make out a proof of 
disability, which is done within the proper time for furnishing proof, and the 
agent refuses to furnish the blanks on the ground that no liability exists, because 
the policy has lapsed by reason of nonpayment of the premium, this constitutes 
a Waiver binding on the insurance company, and the insured is relieved of the 
necessity of furnishing proof of disability. 

(a) A provision in a life insurance policy, containing a total disability benefit 
clause, that “agents are authorized to receive and forward application for insur- 
ance, but only the president, a vice president, secretary, assistant secretary or 
actuary has power on behalf of the company to make or modify this or any 
contract of insurance or to extend the time for paying any premium, and the 
company shall not be bound by any promise or representation heretofore or 
hereafter made, unless made in writing by one of the said officers,” refers only 
tu the provisions which enter into the contract of insurance, and does not affect 
conditions which are to be performed after disability, such as giving notice or 
furnishing proof thereof. 

(b) The written notice of total disability of the insured and of his death, 
given to the general state agent of the insurer not more than six months after 
the last date on which the premium on the policy could have been paid, was a 
substantial compliance with the provisions of the policy in this case with refer- 
ence to the giving of notice and proof of disability and death. 

Error from City Court of Hall County; B. T. Whelchel, Judge. 

Suit by Frances Williams against the Life Insurance Company of Virginia. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

Green & Michael and John L. Green, all of Athens, and Wheeler & Kenyon, 
of Gainesville, for plaintiff in error. 

Frank B. Stow and W. V. Lance, both of Gainesville, for defendant in error. 


DAVIS v. METROPOLITAN LIFE INS. CO. No. 22965. 
Court of Appeals of Georgia, Division No. 2. Jan. 8, 1934. 
172 Southeastern Reporter 467. 
3. INSURANCE. 


In suit on life policy, where insurer pleaded suicide and willingness to return 
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premiums paid, and evidence required finding of suicide, verdict for premiums 
paid was demanded (Civ. Code 1910, § 2500). 

(For other cases, see Insurance, Dec. Dig. § 670.) 
6. INSURANCE. 


Where life policy limited recovery for suicidal death to amount equal to 
premiums received, beneficiary could recover such amount. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Suit by Ella Davis against the Metropolitan Life Insurance Company. To 
review the judgment, plaintiff brings error. 

Affirmed upon condition. 

Paul H. Field and Mitchell & Mitchell, all of Dalton, for plaintiff in error. 

R. C. Pittman and Maddox & Sapp, all of Dalton, for defendant in error. 

Syllabus Opinion by the Court. 
Jenkins, Presiding Judge. 


The beneficiary brought suit upon a $1,000 policy of life insurance, dated 
March 27, 1931, which contained a provision that: “If the insured within one 
year from the date of issue hereof die by his own hand or act, whether sane or 
insane, the liability of the company hereunder shall be limited to an amount 
equal to the premiums .which have been received, without interest.” The sole 
defense was that the insured died from bichloride of mercury poisoning by her 
own voluntary act. The answer further pleaded that the defendant “offered to 
return the amount of the premiums paid by the deceased, to wit, $29.80, and the 
same has been refused,” and that “defendant is ready and willing at any time to 
return the said premiums paid, and holds the amount subject to the direction of 
the plaintiff.” Without directing or permitting the jury to return a verdict for 
the plaintiff for the amount of premiums admitted by the answer, the court 
directed a verdict generally for the defendant. The evidence clearly and con- 
clusively showed that on December 9, 1931, the insured took bichloride of mercury 
tablets with suicidal intent, after writing notes showing such purpose and referring 
to the existence of her policy, from which poisoning she died on December 21, 
1931. Error is assigned by the plaintiff beneficiary on the general direction of the 
verdict, on the exclusion of the right to recover the $29.80 of premiums, and 
on the refusal to admit in evidence testimony as to dying declarations by the 
iisured made just before her death, and other statements made at uncertain times 
after she had taken the poison, but not shown to have accompanied the act or to 
have been made soon thereafter, that the tablets had been taken by accident in 
the place of aspirin, that she had not intended to kill herself, wanted the doctors 
to save her, and did not want to die. Held: 

[1-4] 1. The rule embodied in section 1026 of the Penal Code 1910, per- 
mitting the admission in evidence of certain dying declarations, has no application 
to civil cases. East Tenn., etc., R. R. v. Maloy, 77 Ga. 237(2), 2 S. E. 941. In 
order to admit statements of a person as to the cause of his own injury or death, 
by way of exception to the hearsay rule, they must be part of the res geste, 
and must either have accompanied the act or been “so nearly connected there- 
with in time as to be free from all suspicion of device or afterthought.” Civil 
Code 1910, § 5766. “What the law altogether distrusts is not afterspeech but 
afterthought.” Such admissibility does not depend upon any arbitrary time or any 
general rule for all cases, but is left to the sound discretion of the courts in 
determining from the time, circumstances, and statement in question, whether the 
declaration meets the legal requirement of being “free from all suspicion of 
device or afterthought.” The court did not err in excluding the alleged dying 
declarations and statements of the insured as to the cause of her death, in the 
absence of any proper showing as to their admissibility. 

[5] 2. On the sole issue under .the pleadings and evidence, a finding was 
demanded that the insured voluntarily caused her own death, and that the insur- 
ace company was not liable to the beneficiary, under the suicide clause of the 
policy, except in “an amount equal to the premiums which have been received 
without interest.” Since the answer admitted liability therefor in the amount of 
$29.80, alleged a tender and refusal, and that “defendant is ready and_ willing 
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at any time to return the said premiums paid and holds the amount subject to 
the direction of the plaintiff,” a verdict for that sum was demanded in favor of. 
the plaintiff. 

(a) The contention of the insurance company that the direction of the 
yerdict without any recvoery by the plaintiff was proper, because, under section 
2500 of the Civil Code, “death by suicide, or by the hands of justice, either puni- 
tive or preventive, releases the insurer from the obligation of his contract,” is 
without merit. The insurer had the right to waive the benefit of the statutory 
provision, and also to stand as it did, and admit partial liability, upon the express 
provision of the contract, under which it did not relieve itself from all liability, 
but “limited” it to “an amount equal to the premiums received without interest.” 
Murphy v. Metropolitan Life Ins. Co., 152 Ga. 393, 110 S. E. 178; Bullard v. 
Metropolitan Life Ins. Co., 31 Ga. App. 641 (2, a), 122 S. E. 75; Mutual Life 
Ins. Co. v. Durden, 9 Ga. App. 797 (2, 6, 9), 72 S. E. 295. 

[6] (b) Nor is there merit in the contention that the tender and right of 
recovery was restricted to the personal representative of the insured rather than 
the beneficiary of the policy, since the quoted language of the policy itself gave 
such right to the beneficiary, and this right was not to a return of the premiums 
as such, but to recover “an amount equal” thereto. Under the admission of the 
defendant in its answer, the plaintiff was entitled to a directed verdict for $29.80 
as a limitation upon and part of the $1,000 face amount of the policy. 

[7] (c) “When a plea of tender is filed, the defendant ‘should bring the 
thing tendered into court, or aver his readiness to do so.’” “A refusal of even a 
valid and continuing tender by a creditor does not relieve the debtor of all lia- 
bility, such as would justify a rescission of his obligation to pay, but its effect, 
cven when properly made and continued, is merely to protect the debtor from 
future interest and costs.” Ragan v. Newton, 27 Ga. App. 534 (1, 2), 109 S. E. 
412, 413. Where a judgment is rendered against a defendant, “the amount of 
money paid into the Clerk’s office by the defendant, and which he admitted to be 
due, may be ordered to be credited upon the judgment.” Bennett v. Odom, 30 Ga. 
940 (2). In the instant case the mere plea of tender of the $29.80, admitted to be 
due to the plaintiff, not having been made good by a continuing tender and pay- 
ment of the money into court, did not relieve the defendant from liability therefor 
or for the costs of the suit. 

[8] 3. “The Court of Appeals is clothed with power to direct any order 
necessary for the proper adjudication of a cause. It may give any direction to a 
cause pending in the court below which may be consistent with the law and 
justice of the case, including the power of directing a specific final disposition 
of the case. But this power will not be exercised unless the discretion of the 
lower court has been improperly used, or not exercised at all.” Finley v. So. 
R. Co., 5 Ga. App. 722 (1), 724, 64 S. E. 312; Civil Code, § 6205. Instead of 
ordering a new trial, the appellate court in a proper case will give specific direc- 
tions for disposing finally of the litigation by a proper judgment. Cobb v. Battle, 
34 Ga. 458 (9), 484; Walker v. Dougherty, 14 Ga. 653. Where a judgment is 
fundamentally right and correct, except only as to a manifestly small error of mis- 
calculation, or as to a mathematically determinable item or amount, even though 
ii may not involve the common procedure of writing off an amount from the 
judgment, and where the law and justice of the case do not require a new trial, 
the judgment may be affirmed upon condition or with direction so as to give 
effect to manifest law and justice. See Walker v. Dougherty, 14 Ga. 655 (2); 
Davis v. Gurley, 51 Ga. 74 (2); County of Morgan v. County of Walton, 121 
Ga. 659, 49 S. E. 776; Avery & Co. vy. T. I. Thomason & Son, 10 Ga. App. 11, 
72 S. E. 525; Langston & Co. v. Neely Co., 8 Ga. App. 67, 69, 68 S. E. 559; 
Copeland v. Wilcox, 6 Ga. App. 559, 65 S. E. 303. The defendant, under the 
evidence, having been entitled to the direction of a verdict in its favor except as 
to the $29.80, which it admitted and for which the plaintiff was entitled to a 
directed verdict by the pleadings, if the plaintiff shall receive this amount, the 
ends of justice will not require a retrial. Accordingly, if the defendant shall 
make good its pleaded tender by paying the $29.80 into the office of the clerk 
of the court for the use and benefit of the plaintiff, at or before the time when 
the judgment of this court is made the judgment of the court below, the judg- 


’ 
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ment of the trial court will be‘ affirmed, otherwise it will stand reversed for a 
new trial in accordance with this decision. 

Judgment affirmed upon condition. 

Stephens and Sutton, JJ., concur. 


WICHITA COUNCIL NO. 120 OF SECURITY BEN. ASS’N et al. 
v. SECURITY BEN. ASS’N. No. 31456. 
Supreme Court of Kansas. Jan. 27, 1934. 
28 Pacific Reporter (2d) 976. 
1. INSURANCE. 

Conflict between provisions of laws of fraternal benefit society will be con- 
strued favorably to member or subordinate council and against supreme body 
(Rev. St. Supp. 1931, 40—701 et seq.). ‘ 

(For other cases, see Insurance, Dec. Dig. § 693.) 

2. INSURANCE. 

Benefit society cannot enact by-law giving its national executive committee au- 
thority to suspend subordinate council or dissolve its charter without filing char- 
ges and giving notice and hearing thereon (Rev. St. Supp. 1931, 40—701 et seq; 
Const. Kan. Bill of Rights, § 18; Const. U. S. Amends. 5, 14). 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. INSURANCE. 

Benefit society member’s agreement to by-law carries with it reservation that 
society has authority to enact by-law, and that it is reasonably necessary to carry 
out purposes of society (Rev. St. Supp. 1931, 40—701 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 693.) 

4. INSURANCE. 

Proceeding whereby member of benefit society seeks redress in court cannot 
be defeated on ground that member failed to exhaust right of appeal within so- 
ciety, where laws of society make no provision for appeal within society from rul- 
ing complained of (Rev. St. Supp. 1931, 40—701 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 


Syllabus by the Court. 

1. A benefit society organized and operating under the laws of this state (R. 
S. Supp. 1931, 40—701 et seq.) is not authorized to enact a by-law giving its na- 
tional executive committee authority to suspend a subordinate council and dissolve 
its charter without charges having been filed, notice given thereon, and a hearing 
thereof. 

2. The agreement of the member of a benefit society to provisions of the by- 
laws carries with it the reservation that the society has authority to enact the by- 
law and that it is reasonably necessary to carry out the purposes of the society. 

3. When the laws of a benefit society make no provision for an aggrieved 
party to appeal within the society from a specific ruling, and the party seeks re- 
dress in the courts, it cannot be said that he failed first to exhaust his right of 
appeal within the society. 

Appeal from District Court, Sedgwick County, Second Division; Robt. L. Ne 
Smith, Judge. 

Mandamus action by the Wichita Council No. 120 of the Security Benefit As- 
sociation and others against the Security Benefit Association. From an adverse 
judgment, defendant appeals. 

Affirmed. 

Geo. R. Allen and Richard F. Allen, both of Topeka, A. W. Fulton, of Chi- 
cago, Ill., and C. A. Matson, I. H. Stearns, and E. P. Villepigue, all of Wichita, 
for appellant. 

Vincent F. Hiebsch, William J. Wertz, and Haskell Jacques, all of Wichita, 
for appellees. 
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METROPOLITAN LIFE INS. CO. v. SIMS. 
Court of Appeals of Kentucky. Dec. 8, 1933. 
65 Southwestern Reporter (2d) 737. 
INSURANCE. 

Beneficiary held not entitled to recover on industrial policy where insured had, 
contrary to his representation, been treated by physician for serious disease on day 
of application, two days before policy issued. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Circuit Court, McCracken County. : 

Action by Eugene Sims against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant moves for an appeal. 

Appeal granted and judgment reversed and remanded. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

C. C. Grassham, of Paducah, for appellee. 

Perry, Justice. 

This case was brought before us upon motion for an appeal by the Metro- 
politan Life Insurance Company seeking a reversal of a judgment found against it 
in the suit of Eugene Sims upon an industrial policy of insurance taken out by 
him upon the life of his brother, Willie Sims. 

According to the evidence, it appears that Willie Sims, a colored man of some 
fifty years of age, who lived in Hopkinsville, Ky., visited his brother Eugene Sims, 
in June, 1931, who resided in Paducah, at which time, according to an arrangement 
made by his brother with the appellant’s agent, he applied for, and was examined, 
and an industrial insurance policy issued him in the sum of $496.80 on June 6, 
1931. Upon the subsequent death a month or so later of Willie Sims, the appellee, 
Eugene Sims, filed suit against the company, seeking to recover the $496.80. It 
appearing that the policy was payable to the administrator or executor of the de- 
ceased, Sims accordingly so qualified, and, by an amended petition, set out such 
fact and sought the relief prayed in the original petition, alleging that the Metro- 
politan Life Insurance Company had issued the policy upon the life of his brother 
at the time stated; that he had paid the premiums and made proof of death; to 
this pleading the defendant answered, admitting execution by it of the industrial! 
insurance policy, but that same was made payable only to the executor or admin- 
istrator of the insured while the plaintiff, Eugene Sims, was a stranger to it. 

By a separate paragraph it pleaded the conditions of the policy, providing, in 
substance, that, if the insured had been attended by a physician for any serious 
disease or complaint within two years before the date of the policy, the policy 
would be void unless there was some waiver of this breach of the condition re- 
ierred to on page four of the policy. It further pleads that the insured he been 
attended by a physician for a serious disease, cholecystitis with stones or gall stones 
and gastric ulcer, which was a serious disease or complaint; and that under the 
provisions of the policy it was liable only for the return of the premiums paid in 
the event of a breach of this condition and offered and tendered the amount of 
the premiums, namely $9.60, with interest. 

It further pleaded that the insured had made false answers in his application 
for the policy as to his state of health, stating that he was then in sound health 
and had not been under the care of any physician within three years, when, as a 
matter of fact, the insured had been under the care of a physician even on the day 
the application was made and he was on that day suffering from gall stones and a 
gastric ulcer and knew that he was so suffering and knew he was not then in 
sound health and had not been for several months prior thereto; that the declar- 
ations in the application were made to induce the defendant to issue the policy 
and that, relying on these declarations, it did issue the policy. It pleaded that 
the policy was procured by false representations and that its liability was limited 
to the premiums paid, which it tendered, with interest. 

By way of reply plaintiff denied the affirmative averments of the answer and 
pleaded that he was not bound by the condition of the policy pleaded in para- 
graph three; that he did not sign parts B and C of the application and also pleaded 
estoppel to the third paragraph upon the ground that the defendant exercised its 
tight to have, a medical examination made of the insured, and thereby determined 
that the insured was in good health and entitled to such insurance and it was 
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therefore estopped to claim that he was not in good health when he signed the 
application. Upon motion to strike made by the defendant of these paragraphs 
of the reply, the court sustained the motion except as to the third paragraph plead- 
ing estoppel. 

This affirmative averment of the reply, which was not stricken, was contro- 
verted of the record. Upon trial, the defendant was awarded the burden and 
thereupon introduced the testimony of its witnesses Riggs, its district manager, and 
Depriest, its local agent, to the effect that, if true and correct answers had been 
given by the insured as to his health and as to his attendance by a physician within 
three years, that the company, acting in accordance with the usual practice of such 
companies, would not have written the policy. Further, it showed by testimony 
of Dr. J. N. Bailey that on June 4, 1931, at 11:30 a. m., he was called to see the 
insured in Paducah, when he found him suffering with severe pains and some sort 
of knot in the right side of his abdomen; that he diagnosed his trouble as gall 
stones and probably cancer and then advised insured of the nature of his trouble 
and of his diagnosis; it is further shown that some time in the afternoon of this 
same day the insured’s application for this insurance was made, its questions ans- 
wered, and the policy issued on June 6th. Also on June Sth, the day following 
the visit and examination of the insured by Dr. Bailey, that Dr. Willingham made 
an inspection of the insured when, he states, that the insured gave favorable ans- 
wers to all the questions asked him in part C of the application, though he stated 
that he did not “ask verbatim” all the questions set out in this part of the appli- 
cation, and that, when the inspection and examination was made of insured, he did 
not detect anything as then wrong with him nor make particular examination of 
him as he would have, had insured told him of his treatment by the physician the 
day before or of a physician having attended him within the prior three years. 

Upon the conclusion of this testimony, the appellant moved for a peremptory 
instruction upon the ground that there were no questions raised by this evidence to 
submit to the jury and that it was therefore entitled to a peremptory instruction. 
Appellant’s motion, however, was overruled, the offered instruction refused to be 
given, and instructions 1, 2, and 3 given the jury upon the court’s own motion, to 
all of which the appellant objected and excepted. 


No proof was introduced by the plaintiff, and upon the submission of the case 
to the jury, under the stated instructions of the court, it returned a verdict for 
the plaintiff in the amount asked for of $496.80, upon which judgment was accord- 
ingly entered. To reverse this judgment this appeal is moved for and is prosecuted. 
The appellee, in answer to appellant’s argument made upon the grounds set out 
by it for a new trial, insists that he should be granted a cross-appeal wherein he 
sets out many grounds of objections, assigned as errors committed by the trial 
court, prejudicial to him in the admission of evidence. 


We do not, however, find it necessary to go into the merit of the several ob- 
jections, here made pro or con, to the judgment in view of the conclusion that we 
have reached that the court prejudicially erred in failing to grant appellant’s mo- 
tion for a peremptory instruction. The evidence is uncontradicted, as testified by 
Dr. Bailey, that on June 4, 1931, the day the policy was applied for and within 
two days of the issuance of the policy, that he visited the insured who then was 
sick and suffering with gall stones and perhaps cancer. When Dr. Bailey was 
called and visited him, he so diagnosed his trouble and then advised the insured 
that such was the nature and character of his then serious complaint. It appears 
that notwithstending this, that on the same afternoon the insured, when answer- 
ing the questions asked and contained in his application, denied that he had 
been treated by a physician within three years and stated that he was then 
in sound health, which, under the circumstances, were untrue and fraudulent 
statements. Also it is a provision of the policy sued upon that, if the insured 
had been treated by a physician within two years for a serious disease or com- 
plaint which the insured evidently here knew and was told the nature of his 
gall stones or cancer of the stomach or gastric ulcer complaint for which he 
was treated, that the insurer, upon the discovery that such facts existed, should 
have the right to void the policy upon returning the premiums paid it with 
interest. Inasmuch as the policy contained such a provision and was here pleaded 
in defense to this action and the premium money with interest was tendered back 
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to plaintiff, there can be no question upon the evidence here before us but what 
the appellant, the insurer, was entitled to have a peremptory instruction given in 
its favor upon its return of the premium money and interest. We, therefore, in 
view of this conclusion, deem it unnecessary to extend this opinion by the discus- 

i further points raised in argument and conclude that the lower court prej 
udicially erred in refusing peremptory instruction for the defendant and that for 
such reason its judgment should be reversed. Therefore, for reasons stated, the 
motion for the appeal is sustained, an appeal granted and the judgment reversed 
and cause remanded for new trial consistent with this opinion. 


PRUDENTIAL INS. CO. OF AMERICA y. DUDDERER. 
Court of Appeals of Kentucky. Dec. 8, 1933. 
65 Southwestern Reporter (2d) 745. 
2, INSURANCE. 


In action on group life policy paying extra amount for accidental death, duly 
certified copy of death certificate stating cause of insured’s death was subdural 
hemorrhage, traumatic, held admissible (Ky. St. § 2062a-21). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Whether insured’s fall on slippery steps of pedestrian bridge over railroad 
tracks was “accidental” within group life policy paying extra amount for acci- 
dental death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. ; . 

Instruction that beneficiary could not recover unless insured’s injuries were 
caused by accidental fall from steps, and directly resulted in insured’s death, 
substantially submitted insurer’s defense that affliction from previous automobile 
accident caused fall. 

Instruction required jury to believe that accidental fall from steps 
caused insured’s injuries, and that injuries directly and independently of 

all other causes resulted in his death before beneficiary could recover, 

and to find for insurer unless they so believed. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

5. INSURANCE. 

_ Evidence in action on group life policy paying extra amount for accidental 
death sustained finding that insured’s death was caused by accidental fall on steps 
and not from affliction from previous automboile accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Estill County. 

Action_ by Ethel C. Dudderer against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. . 

Affirmed. 


R. W. Keenon and C. S. Landrum, both of Lexington, for appellant. 
Clarence Miller and Ben H. Scott, both of Irvine, for appellee. 
THOMAS, Justice. 


_ There was and is a pedestrian bridge over the tracks of the Louisville & 
Nashville Railroad in Irvine, Ky., with steps at each end, whereby those using 
it may ascend to and descend from it. At about 11:15 p. m., om May 22, 1931, 
Jchn K. Dudderer, who was then an employee of the railroad company, in going 
from his work to his mother’s home, where he resided, crossed that bridge, and 
in some way he was caused to fall down the steps at its opposite end from the 
one he entered upon it, and whereby he received an injury to the back part of 
his skull, and other minor bruises. It was a Friday night, and he was immediately 
taken to his mother’s home in a semiconscious condition, and did not arise from 
his bed until Sunday morning, when he came down stairs, but did not remain 
long until he again took to his bed, after which a physician was called and 
ministered to him for some days, when he was carried to a hospital, where he 
lingered until June 3, following the accident, on which day he died. Prior to that 
time his employer, the Louisville & Nashville Railroad Company, procured from 
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the appellant and defendant below, Prudential Insurance Company of America, a 
group insurance policy upon the lives of its employees, including Dudderer, who 
was then 31 years of age. Following the issuing of the group policy, and pursuant 
to its provisions, defendant issued a certificate to Dudderer wherein it was 
stipulated, inter alia, that it would pay to the beneficiary (insured’s mother, who 
is the appellee and plaintiff below) at his death “from natural causes” $2,000, but, 
if his death was produced “by accident as defined in said (group) insurance 
policy,” then there would be due the beneficiary $3,000. The certificate provided 
fax, other benefits, but none of them are involved, in this action, and it is there- 
ide unnecessary to mention them. 


Proof of the insured’s death was made, and defendant paid the beneticiary 
$2,000, the amount stipulated for death produced by natural causes, but it declined 
and refused to pay the extra $1,000 for the accidental death of insured upon the 
ground that the injuries sustained were not produced in the manner set out in 
the group policy so as to entitle the beneficiary to recover. Plaintiff then filed 
this action against it in the Estill circuit court to recover the amount that it so 
declined o pay, and in her petition she alleged that the accident which befell the 
insured was such a one as was defined by the group insurance policy, which was 
in full force and effect at the time the accident occurred, as was also the indi- 
vidual certificate issued to the insured; that defendant had refused and failed to 
pay the amount sought to be recovered ($1,000), and she then prayed judgment 
against it for that amount. The answer denied that the accident was of the nature 
described in the group policy (but which was never filed as a part of the record), 
and which description it attempted to set out in substance, but not verbatim. 


As so averred in the answer, the accidental death for which the extra $1,000 
would be due was described as an accident resulting “directly and independently 
of all other causes, of bodily injuries, effected solely through external, violent and 
accidental means, of which, except in case of drowning or of internal injuries 
revealed by autopsy there is a visible contusion or wound on the exterior of the 
body and that such: death occurred within ninety days of the accident, provided, 
however, that no accidental death benefit shall be payable, or should be payable, 
if such death resulted directly or indirectly from bodily or mental infirmity or 
disease in any form.” It was then averred that the accident sustained by the 
insured was not one coming within such alleged provisions of the group policy. 
Following pleadings made the issues and upon trial, the jury, under the instruc- 
tions given to it by the court, returned a verdict in favor of plaintiff for the 
full amount she sought to recover, upon which judgment was rendered, and, 
defendant’s motions for a new trial having been overruled, it prosecutes this 
appeal, urging by its counsel three grounds for reversal of the judgment, which 
are: (1) Error in the admission and rejection of testimony; (2) refusal of the 
court to sustain defendant’s motion for a peremptory instruction in its favor 
offered both at the close of plaintiff's testimony and at the close of all the testi- 
mony; and (3) error in instructions given to the jury and in refusing those 


offered by defendant, each of which will be briefly considered and determined in 
the order named. 


[1, 2] 1. In support of ground 1, it is strenuously insisted that certain testi- 
mony of plaintiff, the beneficiary and mother of the insured, was incompetent 
under the provisions of section 606 of our Civil Code of Practice as being 
transactions with a deceased person. Such testimony in part consisted in describing 
the wounds on the head and body of the insured which the mother observed 
when he was brought to her home from the place of the accident. Perhaps at one 
or two places in her testimony she made statements as to what the deceased said 
during the period he remained at home until he was taken to the hospital, and 
she also described his condition during that time. At least a majority of the 
questions to which defendant’s counsel objected were ruled out by the court; 
the objection being sustained. In others the objection was not ruled upon and 
many of the questions were not objected to at all. One objection that the court 
did overrule was to this question: “Did you examine him that night?” The 
answer was that she did, and found a considerable bruised spot on the back of 
insured’s head. She then told about his retiring for the night and not arising 
promptly the next morning as was his custom, and to which no objection was 
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made. In an answer to a question, witness said: “I asked him was he going to 
get up and he said ‘yes.’” That answer is followed by this notation in the record: 
“Objection by defendant to the conversation.” There was no ruling whatever 
thereon. Later in her examination she was asked: “What did he say about pain?” 
Defendant’s objection thereto was overruled, and her answer was: “Well, he just 
said he could not turn over and lie on his back because the pain of his head hurt 
him so he couldn’t lie on it.” So far as we are able to discover from the record, 
that is the only answer embodying any conversation between witness and the 
deceased coming within the inhibition of the section of the Code, supra, conceding 
that witness was incompetent to so testify under its provisions. If her testimony 
was all that the record contained on that subject, and conceding that she was 
incompetent to give it, there would then be some support to the argument that it 
was materially prejudicial to defendant. 

But the testimony of the doctor, the death certificate, and other evidence in 
the case uncontradictedly established the facts to which such alleged incompetent 
witness testified, and none of it is attempted to be denied by any witness who 
appeared in the case for either side, and under such circumstances, though we 
should concede the incompetency of the witness to the full extent argued by 
counsel, the alleged prejudicial effect of its introduction by that witness cannot 
be approved by us, since, we repeat, the facts so testified to by her were, not only 
proven by other witnesses who were clearly competent for the purpose, but they 
were accepted by everyone as true and correct. It is also argued in support of this 
ground that the court erred in permitting plaintiff to introduce a duly certified 
copy of the death certificate as required to be made by section 2062a-21, wherein it 
was stated by the officer who prepared and signed it that the cause of death of 
the deceased was “Subdural hemorrhage, traumatic.” But the section of the 
statute referred to expressly provides that “any such copy of the record of 
* * * death, when properly certified by the state registrar [as was true in 
this case] to be a true copy thereof, shall be prima facie evidence in all courts 
and places of the facts therein stated.” We therefore conclude that none of the 
arguments made in support of ground 1 is meritorious. 

[3] 2. Only a weak effort is made in briefs in support of ground 2, urged for 
reversal. The one that is made is couched in this language: “We do not think 
that there was sufficient evidence to take the case to the jury for the reason that 
there is no evidence to show what caused John K. Dudderer’s fall if he did fall,” 
and which is made in the face of the fact that a witness who was crossing the 
bridge about thirty feet behind the decedent, and who was traveling in the same 
direction, but who at the moment of the fall did not have his eyes fixed upon 
him, heard him fall, and afterwards assisted in recovering his body and sending 
it to his home, and who testified about the bruise on the head to which the 
mother and two physicians also testified, with no one contradicting it. There was 
likewise testimony that on that afternoon it rained continuously from about 1 
until 5 o’clock, thereby producing a slipperiness on both the floor of the bridge 
and its steps. There was no intimation by any witness that the bruises upon the 
tody of the deceased, including the one on his head, were produced by anything 
other than the fall from the floor of the bridge or near the top of the steps. 
It was but an instant from the time that the witness saw him near the top of the 
steps until he heard the noise made by his falling, and witness immediately found 
his body below, with the indicated bruises and injuries upon it. It is therefore 
clearly apparent that, such facts and circumstances if not sufficient to expressly 
prove that the falling of the deceased was accidental, yet they were amply sufh- 
cient to entitle the jury to infer that the fall was so produced. We therefore 
conclude that this ground is also without merit. 


3. The argument in favor of ground 3 is bottomed upon the testimony of the 
only witness introduced by defendant, who said that he saw the deceased crossing 
the bridge about 2:30 o’clock on the same afternoon, and that he “kinda walked 
kind of swaggering along; he was on the bridge in front of me. 


“Q. What do you mean by swaggering along? A. Well kindly from one 
side of the bridge to the other. 


“Q. Staggering. A. Well, he was staggering, kindly walked across, you know, 
across the bridge.” 
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It was in proof that something like two and a half years prior to the occasion 
here involved the deceased was injured in an automobile accident and sustained 
some painful flesh wounds to his face and other parts of his body, but it was 
uncontradictedly proven that he completely recovered from such injuries and 
thereafter performed his work as he had theretofore done. The inference is 
sought to be drawn that the results of such injuries, so sustained in the auto- 
mobile accident, in some way operated upon the brain or nerves of the deceased 
as to cause the alleged “swaggering” which was testified to by defendant's only 
witness, and because of which the accident to him was not the character and kind 
covered by the policy and for which recovery is herein sought. It is therefore 
argued that the fall of decedent was produced because of the existence of such 
bodily infirmities, or diseased condition resulting from the automobile accident, 
under which deceased was laboring at the time he sustained his fatal ane. 

In the first place, we do not interpret the evidence as sustaining any such 
deduction, and the testimony of the physicians introduced at the trial by plaintiff 
contradict any such theory, which, at best, is far-fetched and rests upon unsup- 
ported surmise. In the next place, the alleged “swaggering” of deceased, as 
testified to by defendant’s only witness, is not of a nature to convince one that 
it was the result of any bodily or mental disease with which he was then af- 
flicted. It was observed by the witness some nine or ten hours prior to the fatal 
occasion, and the extent of it was not described in a manner to indicate that 
deceased was even intoxicated, much less diseased, and the witness was the only 
one that could be found to confirm such facts, although, if the described action 
was caused as is now contended for by counsel, many others with whom deceased 
came in contact on that, and other preceding days, could have been found to 
corroborate that witness and who possibly could gave given a more satisfying 
description of such alleged movements by deceased. As given, the testimony of 
defendant’s sole witness, and upon which counsel seeks to rest the defense, is so 
meager, vague, uncertain, and nonprobative as to possess but little, if any, value, 
and it is doubtful if it produced even a scintilla of proof that decedent’s fall was 
the result of a disease or affliction resulting from his prior automobile accident 

[4, 5] But, however that may be, the court in its instructions to the jury 
required it to believe that the injuries to deceased were sustained by his acci- 
dentally slipping or stumbling so as to cause him to fall down the steps and thereby 
sustained them, and that such described accident, plus the effect of the injuries 
received, “directly and independently of all other causes resulted in his death,” 
before it could return a verdict for plaintiff. The instruction also said that “unless 
you so believe you will find for the defendant.” It is our conclusion that what 
the court therein said substantially submitted defendant’s interpretation of the 
group policy, and gave to it the benefit of the chief defense it interposed. The 
jury found against it, and its verdict is amply sustained by the evidence. 

Wherefore the judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. HAMPTON. 
Court of Appeals of Kentucky. Nov. 3, 1933. 
Rehearing Denied Jan. 12, 1934. 
65 Southwestern Reporter (2d) 980. 
1. INSURANCE. 

Where insured proved total and permanent disability under group life, acci- 
dent, and disability policy, and insurer offered no proof in support of controverted 
allegation that insured refused information concerning his condition, directed ver- 
dict for insured was proper. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Judgment under group life, accident, and disability policy should have pro- 
vided for cessation of monthly payments whenever disability ceased to be total 
and permanent and have preserved insurer’s right to proof concerning insured’s 
condition. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Perry County. 
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Suit by Walter Hampton against the Prudential Insurance Company of Amer- 
From a judgment for plaintiff on directed verdict, defendant appeals. 

Judgment directed to be modified, and as so modified affirmed. 

Low & Bryant, of Pineville, and Craft & Stanfill, of Hazard, for appellant. 

Roy Helm and §. M. Ward, both of Hazard, for appellee. 

Perry, Justice. 

Walter Hampton, a colored man living in Hazard, entered the employment of 
the Louisville & Nashville Railroad Company in October, 1929. In April, 1930, 
following, he elected to accept the benefits of a group policy of insurance No. 1788 
which his employer railroad company had previously secured from the appellant, 
Prudential Insurance Company of America, whereby the latter insured such of 
the railroad company’s employees as chose to avail themselves of the group pol- 
icy, and was thereupon given a certificate No. 71550, showing appellee’s insurance 
thereunder according to the terms and provisions of the policy. There appears in 
the record the stipulation of the parties that this group policy was in effect at all 
times here involved. 

This policy by its provisions insured the employees accepting it against death, 
accident, and disability. As to the latter, it provided that if any person insured 
under the policy should become totally and permanently disabled, either physically 
or mentally, to the extent of rendering him wholly and permanently unable to en- 
gage in any occupation or to perform any work for compensation of financial 
value during the remainder of his lifetime, and if such should occur after the pay- 
ment of the first premium and while the policy was in effect and when the insured 
was less than sixty years of age, the company would during the successive re- 
newal periods waive the payment of the premiums of such disabled person be- 
coming due after receipt by the company of proof of such disability, and would 
pay to said person the amount insured ini twenty-four monthly installments during 
two years, the first of which was to be paid him upon the company’s receipt of 
due proof of such disability, any insurance remaining at the death of the said 
person to be paid to his beneficiary. Also, it was provided that notwithstanding 
the acceptance by the company of this proof of total and permanent disability, 
the insured, upon demand of the company from time to time, for the purpose of 
verifying that such disability was permanent and not temporary, should furnish 
due proof that he actually continued in the state of such disability, and upon his 
failure to furnish such proof, no further proportional parts of the premiums be- 
coming due on the policy would be waived nor further monthly installments paid 
on account of such disability. 

In April, 1931, it appears that the insured suffered an attack of pneumonia 
fever, during which he was treated by Dr. Combs, a colored physician of Hazard, 
Ky., and also that he, during the late stages of his illness, went to Louisville to 
the hospital maintained by the Veterans’ Bureau for a day or two for a diagnosis 
of his condition and also to make application for compensation therefor. It ap- 
pears he was there examined and a diagnosis of his condition made, but that com- 
pensation was denied him, as counsel states, because of his not having been reg- 
ularly inducted into the service. 


Hampton having failed to recover from this illness, it appears that he fur- 
nished the appellant company proof of his then claimed total and permanent dis- 
ability, which was supported by the statement of Dr. Sumner that such was his 
condition, due to his sickness having developed into tuberculosis. No disability in- 
surance, however, was paid by the appellant company after its receipt of this 
proof of disability nor after its receipt of additional proof of his continuing state 
of total and permanent disability, which was furnished the company at its request 
therefor in September, 1931. This later proof was given by the statement of the 
three doctors, F. W. Caudill, Carlow B. Combs, and A. M. Gross, all stating that 
his condition continued to be one of total and permanent disability and that the 
time or any recovery therefrom was “indefinite” and that in their opinion “he was 
so disabled that he would for all time be prevented from engaging in any gainful 
work.” 

It also appears that the appellee was in June, 1931, due to his continuing dis- 
ability, given a leave of absence by his employer for a six months’ period and the 
same extended at its termination for a further month. 
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It further appears that the appellant company, being advised that the Vet- 
erans’ Bureau had a record of the insured’s physical condition and disability, based 
upon its examination made of him during the prior June while at the hospital, re- 
quested that the bureau furnish it with the report. The bureau expressed its will- 
ingness to do so, but stated it could only be done with the consent of the insured. 
The company then asked the insured to furnish or consent to the bureau furnish- 
ing this additional report bearing upon his disability, which the insured declined 
to do. 

The appellant company continuing its refusal to pay the insured any disability 
insurance, which he claimed was due him under the provisions of the policy, in 
December, 1931, he filed suit against it, wherein by his petition he set out the facts 
of his employment, his election and acceptance of the benefits of the group policy 
issued his employer by the appellant, his subsequent sickness and resulting total 
and permanent disability, his proof thereof given the appellant, and appellant's 
refusal to pay the insurance due, and prayed that he be adjudged the amount of 
$1,000, payable in twenty-four monthly installments in accordance with the provis- 
ions of his contract of insurance with the appellant. 


The appellant, defendant below, demurred to the petition and, the same being 
overruled, excepted and filed its answer, by which it traversed the material allega- 
tions of the: petition, and by further paragraphs set up the clause of the policy 
contract sued on, providing that the insured, when so requested by the company, 
should from time to time furnish additional proof of permanent and total disability 
and that should the insured fail to furnish such proof, no further monthly install- 
ments would be paid and no part of the premiums due would be waived, and alleged 
that such demand had been made of insured for additional proof before the filing 
of his petition but that he had refused to supply the same. Further it alleged 
that the original proof of total and permanent disability furnished was unsatis- 
factory and, that the appellee, plaintiff below, had in his possession a statement of 
the physicians of the hospital of the United States Veterans’ Bureau at Louisville 
where he had been treated which the insured refused to furnish, and copy of which 
the bureau refused to furnish unless plaintiff gave his consent thereto, which he 
had refused to do. Further, it pleaded that plaintiff had failed to pay his part of 
the premium. due on the policy after refusing to furnish this information, that 
plaintiff had not worked since June, 1931, and was not therefore employed by the 
railroad company, while the policy provided that the plaintiff's group insurance 
should terminate when his employment with the railroad company ended. 


By agreement of parties, the affirmative allegations of the answer were contro- 
verted of record. 


The case coming on for trial before a jury in July, 1932, in the Perry circuit 
court, the plaintiff testified for himself as to the facts above stated and introduced 
Dr. Brit Combs, who also testified for him. The defendant did not introduce any 
evidence, but at the conclusion of the evidence for plaintiff moved the court to 
peremptorily instruct the jury to find for it. Its motion for a directed verdict 
being overruled, it offered instruction No. A as submitting the defendant’s theory 
as to the issues of the case to the jury, which the court refused to give, but upon 
motion of the plaintiff, peremptorily instructed the jury to find for the plaintiff in 
the sum of $1,000. Judgment was thereupon entered upon the verdict so returned 
for $1,000, and directed that it be paid in twenty-four monthly installments during 
two years. From this judgment, this appeal, seeking its reversal, results. 


[1] Appellant assigns numerous grounds for a reversal of the judgment, among 
which is, first, its contention that the court erred in refusing its motion for a 
directed verdict because appellee suppressed important evidence in ‘refusing his 
consent to the Veterans’ Bureau’s furnishing appellant with a copy of its record 
and diagnosis of the insured’s condition as made by it, insisting that the appellee’s 
action in so refusing his consent to the bureau’s supplying appellant with this 
evidence was a fraudulent concealment of important facts bearing upon his condi- 
tion and thereby constituted evidence for appellant creating a prima facie pre- 
sumption against the truth or fact of his claimed condition of total and permanent 
disability, thus defeating his right to a peremptory instruction; but the appellant's 
claim as to this, so urged in its answer, was controverted of record, and we 
nowhere find in the record where any effort or attempt whatsoever was made by 
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the appellant to secure this information, or that it undertook to supply itself with 
any information as to the contents of this bureau record by taking or attempting 
to take the evidence of any person connected with the Veterans’ Bureau previous 
to or during the trial of the case, or to have summonsed or attempted to have 
summonsed any one connected with the bureau to testify at the trial as to such 
matter, nor was any avowal made by the appellant as to what it believed the testi- 
mony of such witness would show were the contents of the record or what the 
record itself would disclose, nor was any order asked requiring the appellee to 
produce the record or copy thereof in court, but the appellant appears to have been 
content with only making the alleged request of the appellee that he consent to 
the bureau’s furnishing a copy of its record to it. We do not regard such showing 
made by the appellant as sufficiently supporting its claim that appellee had so 
wrongfully withheld and concealed from appellant the alleged important evidence 
in his possession bearing upon its defense to his claim as to create a prima facie 
presumption of fraud, making erroneous the peremptory instruction given. For 
appellant to have secured the benefit of such claimed prima facie presumption 
against the merit and validity of plaintiff’s claim for disability insurance, it should 
have at least made an attempt, through legal methods available to it, to have 
secured this desired defensive evidence, and not have rested content with only 
alleging by pleadings, which were controverted, that appellee had withheld his con- 
sent to the bureau’s furnishing it, after being so requested. 


(2] All but one of the various other grounds here argued and insisted upon by 
counsel for appellant, we conclude, are without merit, and therefore do not here 
call for the needless extension of this opinion by their detailed discussion. How- 
ever, we conclude that the appellant’s objection that the judgment of the court as 
given is erroneous is not without merit. The judgment provides that: “It is there- 
fore adjudged, in accordance with the policy contracts filed herein that the plain- 
tiff, Walter Hampton, recover of the defendant, Prudential Insurance Co. of 
America, the sum of $1,000, payable and to be paid as follows: In twenty-four 
equal installments over a period of two years, beginning Oct. 1, 1931, with interest 
at the rate of 6% on all past due payments until paid * * * ” 

The provisions of the contract of insurance upon which this judgment is 
based provide that the appellant company should pay to the appellee this stated 
amount of $1,000, payable within two years in twenty-four equal monthly install- 
ments conditioned upon appellee’s present state of total and permanent disability 
continuing, to such an extent as to render him wholly and permanently unable to 
engage in any occupation or to perform any work for any kind of compensation 
of financial value during the remainder of his lifetime, and that the insured, upon 
the company’s demand, should furnish it with additional proof from time to time 
of his total and permanent disability, for the purpose of verifying that such dis- 
ability is permanent and not temporary. 


The judgment in thus unqualifiedly directing the payment of future install- 
ments upon the presumed continuation of the insured’s present condition of per- 
manent and total disability was, we are of the opinion, erroneous to such extent 
in failing to provide for the cessation in the payment of these future installments 
upon the cessation of the presumed continuing total and permanent disability of 
the insured, or a change therein, during such period of future payments, and to 
such extent we are of the opinion the judgment should be so modified as to this 
provision as to make it conform in substance with the judgment entered in the 
recent and yet unreported consolidated cases of Equitable Life Assurance Society 
of United States v. James Branham, 250 Ky. 472, 63 S.W.(2d) 498, decided Octo- 
ber 31, 1933, wherein, under the provisions of a very similar group insurance 
contract, we approved the form of judgment therein given, wherein the court 
adjudged that the plaintiff recover and that the defendant pay him the sum of 
$—— per month, beginning ———, and that same amount be paid on the same 
day of each succeeding month thereafter until it has paid the sum of 
monthly installments, totaling $——, or until plaintiff's presumably permanent and 
total disability ceases, in event same should cease, prior to the time required to 
make payment of the total of said ———— monthly installments and defendants shall 
have the rights contained and specified in the policy sued on herein, upon which 
it may proceed for the purpose of determining if such presumably permanent and 
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total disability has terminated, and, for the purpose of further determining the 
rights of the parties under the judgment, the court should order that the case be 
filed away with the right to redocket at any time until all of said monthly pay- 
ments should have been made or plaintiff’s right to receive the same or any part 
thereof is terminated by reason of recovery from his presumably permanent and 
total disability. 

The propriety of such form of judgment is approved by us upon the grounds 
that the insured’s condition of permanent and total disability may reasonably be 
presumed to continue throughout the period during which such future monthly 
installments are directed to be paid, and the court is of the opinion, therefore, 
upon the basis of such presumption—that is, that the present condition of total 
disability will continue, but which may or may not prove true—that such judg- 
ment as here given in the Equitable Life Assur. Soc. Case, supra, in adjudging the 
present determination of the rights of the parties thereunder, but which reserves 
the right in the insurer to secure the termination of its present adjudged liability 
for the payment of future installments upon its later establishing or showing that 
the insured’s condition of disability has changed from that presumed to continue 
for the installment period and upon which and for which the future installments 
were directed to be made, as provided by the contract, is logical and just. A judg- 
ment so qualified, in thus providing for the cessation in the payment of future 
installments upon the cessation of the condition of disability upon the basis of 
which it is adjudged, we conclude, fairly interprets and construes the intended con- 
tractual obligations as understood and meant by the parties according to the terms 
of their insurance contract and more fairly secures for the insured the contracted 
benefits under the policy than would be realized by him under a different holding, 
whereby he would be required by further repeated action or demand to successively 
collect each future installment as the same became due, regardless of the fact that 
his condition of disability remained the same as that existing and upon which he 
was adjudged to recover the installments then due and payable. 

Such being our conclusion, the trial court is hereby directed to modify its 
complained of judgment herein entered as indicated, so as to substantially con- 
form its directed payment of future installments with the provisions of the judg- 
ment entered in the Equitable Life Assur. Soc. Case, supra. 

The judgment of the lower court is hereby directed set aside and modified as 
stated, and when so modified, the same be re-entered and affirmed. 


PRUDENTIAL LIFE INS. CO. v. OVERBY’S ADM’X. 
Court of Appeals of Kentucky. Dec. 12, 1933. 
65 Southwestern Reporter (2d) 1006. 


1. INSURANCE. 

If insured, shot by another, had no choice of bringing injury on himself, it 
was “accidental” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Provision in life policy for payment of additional sum only if insured’s death 
resulted through external, violent, and accidental means was valid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Where insured assaulted another with knife, and person assaulted shot 
insured in self-defense, death of insured held not “accidental” within policy pro- 
viding double indemnity for accidental death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Henderson County. | ; 6 

Action by William T. Overby’s administratrix against Prudential Life Insur- 
ance Company. Judgment for plaintiff, and defendant moves for appeal. 

Motion for appeal sustained, appeal granted, and judgment reversed. 

Pentecost & Dorsey, of Henderson, for appellant. 

Odie Duncan, of Henderson, for appellee. 

RICHARDSON, Justice. 


The Prudential Life Insurance Company of America, for a stipulated paid 
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premium, issued to William T. Overby a policy by which it agreed to pay his 
estate $265 on proof of his death; “if his death resulted through external, violent 
and accidental means,” the further sum of $265. 


On the 29th day of March, 1930, while the policy was in effect, Overby was 
domiciled in the city of Henderson, Ky., where he was shot and killed with a 
pistol discharged into his body by another. The company, on proof of his death, 
paid $265 but refused to pay the further sum of $265, insisting that his death 
was not “through external, violent and accidental means.” His administratrix 
filed this action to recover the $265, alleging that his death was caused through 
external, violent, and accidental means. The defense is a denial. On a trial before 
a jury a verdict of $265 was returned in favor of the administratrix. 

The determinative question herein is a mixed one of law and fact. 


Overby and Tom Baskett were engaged in a game of pool, about 6 p. m., in 
Mitchell’s pool room. Dennis P. Rooney entered the pool room, sat down, and 
began to smoke, when an argument started between Overby and Baskett. Overby 
got out his knife, changed it from his right to his left hand, and struck Baskett 
with his open hand; Baskett went to a pool table, got a cue stick, and as he 
did this Rooney grabbed him by the arm, saying to him, “That is a poor way 
to settle trouble,” and further remarked, “You go over and make friends with 
Overby.” Baskett said he would do so, and went to Overby, patted him on the 
shoulder, and said, “You and I can make friends, and lets do that.” Overby 
said, “All right.” Rooney left, went to the head of the bar in front, saying to 
them, “Come up and be friends, and I will buy drinks for the house.” Overby 
then came by the pool table, the. same way Baskett was going, and when within 
about forty feet of Rooney, announced to Rooney, “All right, you damn s 
of a b you gave me a dirty deal several years ago and we will settle it.” 
At the time he made this statement he was going toward Rooney with an open 
knife in his hand. Rooney said to him, “Tom don’t you come on me with that 
knife, I have been cut three or four times.” He repeated the warning as Overby 
continued going toward him with the open knife still in his hand. He continued 
to go in the direction of Rooney, and as he came nearer, Rooney several times 
repeated his remark concerning the knife. When Overby got within four or five 
feet of him with his open knife, in the language of the witnesses, he made a 
“bull run” at Rooney; Rooney “jumped back in a ‘V’ shape,” and as Overby raised 
his arm and cut at him, he fired his pistol at him three times; the bullets enter- 
ing the back from the side. At‘the time the shots were fired Overby had his arm 
up in the act of striking at Rooney with the knife. Rooney’s recitation of the 
facts is not disputed by either party. The administratrix insists they show that 
the death of Overby was “through external, violent and accidental means,” 
within’ the meaning of these terms as they are used in the policy. The Prudential 
Life Insurance Company contends they demonstrate that the death of Overby was 
not “through accidental means,” as these words are defined in the policy. It 
admits that his death was the result of “external and violent,” but not “accidental,” 
means. 

[1] Whether Rooney intended or not to shoot and kill Overby is immaterial, 
for if the latter had no choice of bringing the injury on himself, then as to him 
it was unforeseen—a casualty, and accidental. The fact that Rooney intentionally 
shot and killed him does not militate against the proposition that as to Overby 
the injury was brought about by accidental means. In American Accident Co. of 
Louisville v. Carson, 99 Ky. 441, 36 S. W. 169, 170, 18 Ky. Law Rep. 308, 34 
lL. R. A. 301, 59 Am. St. Rep. 473, when considering whether the act involved 
was the result of accidental means, we said: “While our preconceived notions of 
the term ‘accident’ would hardly lead us to speak of the intentional killing of a 
person as an accidental killing, yet no doubt can now remain, in view of the 
precedents established by all the courts, that the word ‘intentional’ refers alone 
to the person inflicting the injury, and if, as to the person injured, the injury 
was unforeseen, unexpected, not brought about through his agency designedly, or 
was without his foresight, or was a casualty or mishap not intended to befall 
him, then the ocurrence was accidental, and the injury one inflicted by accidental 
means, within the meaning of such policies.” 

In Campbell v. Fidelity & Casualty Co. of New York, 109 Ky. 661, 60 S. W. 
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492, 494, 22 Ky. Law Rep. 1295, quoting from Travelers’ Insurance Company y. 
Clark, 109 Ky. 350, 59 S. W. 7, 22 Ky. Law Rep. 902, 95 Am. St. Rep. 374, we 
reiterated the theory that, “‘to enable appellant [insurance company] to escape 
liability under the provision of the policy relied on, it is essential that it should 
show that the assured knew of and realized the danger’” of the act causing 
his injury or death, “‘and that with such knowledge he purposely and consciously 
exposed himself to such risk,’ citing Miller y. Insurance Co., 92 Tenn. 167, 21 
S. W. 39, 20 L. R. A. 765; Travelers’ Insurance Co. v. Randolph, 24 C. C. A. 
305, 78 F. 754; Burkhard v. Insurance Co., 102 Pa. 263 [48 Am. Rep. 205].” 
Also see Davis v. Massachusetts Protective Ass’n, 223 Ky. 626, 4 S.W.(2d) 398, 
and Couch on Iusurance, vol. 5, § 173. 

It seems to be generally agreed by the courts and text-writers that where 
a policy of insurance provides for the payment of indemnity if the injury or 
death of the insured is intentionally inflicted upon him by another, it is in law 
sustained by accidental means, provided the insured had no part in bringing it 
upon himself, or “is not the result of the misconduct or the participation of the 
injured party.” Hutchcraft’s Ex’r v. Travelers’ Insurance Co., 87 Ky. 302, 8 
S. W. 570, 571, 10 Ky. Law Rep. 260, 12 Am. St. Rep. 484. 

(2, 3] It is not conceivable that Overby, in the circumstances disclosed by the 
eyewitnesses, had no choice in bringing upon himself his death at the hands of 
Rooney, or that the injury received thereby was unforeseen, unexpected by him 
or was without his foresight—a casualty or mishap not intended or expected to 
befall him. The evidence establishes beyond cavil that his action and conduct at 
the moment of the firing of the fatal shots constituted as to Rooney a complete, 
perfect self-defense as against Overby, which takes the case out of the category 
of “deaths by accidental means.” 

The insurance company and Overby had the right to limit by their agreement 
as it is set out in the policy its liability to him or his estate for his death resulting 
through accidental means, though external and violent, and it is our duty to 
enforce in this respect the policy as it is written, according to the proven facts. 
The facts leave no doubt in our minds that the death of Overby was the product 
of his wanton and willful assault, with a knife, of Rooney. It may be true that 
at the time he did so, he did not know that Rooney had possession of a deadly 
weapon and was prepared to defend himself against the assault. This fact, how- 
ever, does not relieve him nor his estate of the sequence of his willful and 
persistent assault of Rooney with a deadly weapon resulting in his own death. 
A peremptory instruction was offered by the insurance company at the close of 
the evidence but refused by the court. This was a prejudicial error entitling it 
to a reversal. 

Other questions are presented in briefs, but in view of our conclusion, we 
do not regard it as necessary to discuss them in this opinion. 


Motion for appeal sustained, appeal granted, and judgment reversed for a 
new trial consistent herewith. 


HORN’S ADMINISTRATOR v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Kentucky. Oct. 10, 1933. 
Rehearing Denied Jan. 16, 1934. 
65 Southwestern Reporter (2d) 1017. 
1. INSURANCE. 

In action upon group policy, whether insured railroad car repairer suffered 
permanent and total disability from dotr falling upon his toes eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Injured railroad employee became entitled to indemnity under group policy 
on day of his injury if he suffered total and permanent disability upon that day, 
though his suffering from varicose veins contributed to disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. ; : ; 
Lapse of group policy for failure to pay premiums did not release insurer 
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from liability for total and permanent disability which had arisen prior to that 
time 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

1. INSURANCE. 

Provision in group policy which automatically canceled insurance upon 
termination of employment held inapplicable, where insured allegedly received 
total and permanent disability on day of his injury. 

(For other cases, see lisurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Under group policy providing that first installment of indemnity will be 
payable immediately upon receipt by insurer of proof of disability, time for proof 
held not of essence of contract. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. 

Insurer waived notice and proof of disability under group policy by denying 
liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 559|2].) 

13. INSURANCE. 

Evidence of varicose veins, medical treatment received, and cause of death, 
held relevant to degree and continuity of disability of injured railroad employee 
in action by his administrator for disability upon group policy. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from Circuit Court, Estill County. 

Action by the administrator of Sid Horn, deceased, against the Prudential 
insurance Company of America. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Shumate & Shumate, ot Irvine, for appellant. ; 

H. E. Hay, of Irvine, and R. W. Keenon, and C. S. Landrum, both of Lexing- 
ton, for appellee. 

STANLEY, Commissioner. 

Sid Horn, deceased, as an employee of the Louisville & Nashville Railroad 
Company was insured by the Prudential Insurance Company of America under 
a group policy. For several years before January 19, 1931, he had suffered with 
varicose veins, but his affliction did not incapacitate him to perform his work as a 
car repairer. On that day a heavy car door fell upon and severely mashed one 
cr more of his toes. He was unable to return to work the next day, and, accord- 
ing to the contentions of !us administrator, from that time until his death on 
November 11, 1931, he was permanently and wholly disabled so that he, and 
after his death his estate, became entitled under the policy to the benefits in 
such cases provided. 

Suit was filed by Horn’s administrator, who claimed at first the right to 
recover the stipulated sum on account of his death. By an amendment of the 
pleadings the claim for death insurance was abandoned and the right to recover 
judgment was raised soleiy upon the total and permanent disability provision 
of the policy. At the conciusion of the introduction of evidence, the trial court 
directed a verdict for the insurance company. The appeal by the plaintiff 
presents the propriety of that action, and as a secondary question the com- 
petency of certain evidence held by the court to be incompetent. 

The certificate of imsurance issued to the insured employee, and which 
depended upon the mastcr policy, stipulated, inter alia: 

“Total and Permanent Disability 

“If the said employee, while less than sixty years of age, and while the 
insurance on the life of said employee under said Policy is in full force and 
effect, shall become totally and permanently disabled or mentally incapacitated 
to such an extent that he or she by reason. of such disability or incapacity is 
rendered wholly, continuously and permanently unable to perform any work 
tor any kind of compensation of financial value during the remainder of his or 
her lifetime, the amount of insurance payable at death from natural causes will 
be paid to said employee in monthly installments during two years, the first 
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installment to be payable immediately upon receipt by the company of due proof 
of such disability or incapacity; in accordance with the provisions of said 
Policy. The disability benefits will be granted subject to cessation, in accordance 
with the provisions of the Policy, should such disability or incapacity prove 
to be temporary and not permanent. The entire and irrecoverable loss of the 
sight of both eyes, of the use of both hands, or of both feet, or of one hand and 
ene foot, will be considered total and permanent disability or incapacity within 
the meaning of the provisions of said Policy. Payments under this provision 
will be in addition to any Special Disability Benefit that may be payable for 
loss of limbs or eyesight as shown in the schedule on the first page hereof.” 

It is to be noted that no specific cause for the disability is stipulated. The 
contract was to pay the indemnity if and when the insured should reach that 
condition without regard to the cause. The amount payable for natural death 
and consequently for total and permanent disability is $2,000. Other provisions 
as to accidental or natural death are not material in this case. 

In its answer the defendant admited that varicose veins with which the 
insured suffered “gave him material trouble and seriously impaired his ability 
to perform the duties pertaining to his occupation as an employee” of the railroad 
company. He had been working for that company about ten years, and had 
carried the insurance since July 1, 1925. As stated above, on January 19, 193], 
a car door weighing about 190 pounds fell on his foot and mashed it. The 
next morning his foot was swollen and shortly thereafter it became twice its 
normal size. Immediately after the injury his leg to the knee became consider- 
ably swollen also. He continued to treat his foot, but his condition grew worse. 
He walked lame and required a cane until he was put to bed in August. In 
September he was taken to a hospital, and died on November 11th. According 
to several lay witnesses, after suffering the injury Horn was unable to work; 
in fact, he did nothing except to help put on some building paper and assist in 
laying some flooring for an individual. 


The testimony of two physicians was offered, but the court sustained 
objections to most of it. The excluded portions are here as avowals. Since 
it is the view of this court that the evidence was competent, we shall consider 
it in weighing the record upon the question of its sufficiency to take the case 
to the jury. 

Dr. Edwards treated Horn from August 18th to September 10th. The 
patient gave as part of the history of his case that he had been injured by the 
door falling on his foot and bruising and wrenching his knee, and that he had 
gradually grown worse. He had some varicose veins and phlebitis or inflamma- 
tion of the veins. The blood clotted in the veins around the knee and had to 
be drained three times. It was necessary to keep the patient under the influence 
of opiates until this was done and temporary relief thus obtained. The doctor 
stated that if one suffering with varicose veins should have an injury and it 
should become infected the circulation would carry the toxins into the injured 
parts and infect them. From an examination of the patient and the history 
of the case given him the doctor expressed the opinion that the injury which he 
‘ had received caused his death. In addition to presenting his deposition and 

having most of it rejected, the plaintiff called Dr. Edwards in person to testify. 
Objection was sustained to the hypothetical question which described Horn’s 
accident and condition as disclosed by other witnesses and asked for an opinion 
as to whether or not he was able to work or perform the duties as a car 
repairer from the date of injury. The doctor’s answer appearing as an avowal 
was, “I don’t think he was.” The witness stated he was not able to work when 
he saw him, which was in August. 


Dr. Robinson gave a deposition in which he testified that he treated Horn 
at the infirmary in Richmond from September 12th until his death. He described 
his condition and its development into “a general blood stream infection from 
which he died.” He testified that the cause of his death was this infection 
which originated in his varicose veins. The court sustained objections to 
questions asking what history the patient had given him, and to a hypothetical 
question seeking the doctor’s opinion as to the cause of his death. He was not 
permitted to testify as to the effect of bruises upon varicose veins and similar 
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technical testimony. The answers tend to support the claim of a physical con- 
dition proving total aud permanent disability. 

The foregoing is the substance of the evidence offered by the plaintiff. We 
may now notice that of the defendant. 

Dr. Snowden, the railroad company’s regular physician, treated Horn for a 
bruised and fractured bone in his toe, as he testified, from the time he was 
injured until February 7th when it seemed to be healed. A week or two after- 
ward Horn came to his office and said he was ready to go back to work and 
had him fill out some sick or accident insurance papers (which were filed with 
another company), and he considered him able to go back to work. He was 
treated at this time only for the injury to the toe, and no examination of his 
legs was made, as he made no complaint. The doctor never noticed any varicose 
veins or anything else wrong with him. The foreman under whom Horn had 
worked testified that he laid off the day after his toe was mashed. Three days 
thereafter he was laid off by the company on account of the reduction in forces. 
About February 10th or 12th, Horn reported and said he was in need of and 
able to work. He was told that he had been cut off, but that his name would 
he put on the “extra board.” There was another reduction in force and his name 
was taken off that list. 

[1] It seems to us that the evidence was sufficient to authorize the submission 
of the question of permanent and total disability according to the conditions of 
the policy construed as similar terms have been defined in numerous cases. 
Continental Casualty Company v. Mathis, 150 Ky. 477, 150 S. W. 507: Henderson 
y. Continental Casualty Company, 239 Ky. 93, 39 S.W.(2d) 209; John Hancock 
Mutual Life Insurance Company v. Cave, 240 Ky. 56, 40 S.W.(2d) 1044, 79 
A. L. R. 848; Columbia Casualty Company v. McHargue, 246 Ky. 93, 54 S. W.(2d) 
617; National Life & Accident Insurance Company v. Bradley, 245 Ky. 311, 53 
S.W.(2d) 701; Equitable Life Assurance Society v. Fannin, 245 Ky. 474, 53 
S.W.(2d) 703, and the authorities cited in those cases. 


In connection with other defenses interposed and claimed to be sufficient, 
consideration must be given to the affidavit of A. J. Pharr, comptroller of the 
Louisville & Nashville Railrad Company, which was by agreement read as his 
deposition. His office is the intermediary agency between the insurance company 
and the insured employees. The portions of Mr. Pharr’s testimony material 
to the present issues are those proving the provisions in the master policy that 
the insurance should determine and cease upon the termination of the employ- 
ment with the railroad company, subject to a right of conversion into other 
policies, and relating to the payment of premiums. Premiums had been paid on 
Horn’s policy from July 1, 1925, until January 31, 1931. Had Horn paid to the 
railroad company $1.45 for the February premium, the company would have paid 
$3.09 as the total premium for that month. Since he did not, no further 
premiums were paid, and the termination of Horn’s policy was reported to the 
insurance company. 

[2-4] The insurance company argues that its liability under the policy ended 
with Horn’s release from the service of the railroad company and because of 
his failure to pay premiums thereafter. If Horn became totally and permanently 
disabled upon the day he received the injury to his foot, although his previous 
physical condition may have been the contributing cause, he at once became 
eutitled to the indemnity promised him by his contract. The situation is just 
the same as though he had died that day and claim were being made for the 
indemnity provided for death through a natural cause. His right became fixed 
then. Equitable Life Assurance Society v. McDaniel, 223 Ky. 505, 3 S.W.(2d) 
1093. It would be as anomalous to require a continuance of premium payments 
thereafter as it would be to require them after death. The premiums already 
paid carried the policy 15 days beyond the date of his injury, when it is claimed 
he became totally and permanently disabled, and continued so until his death. 
Premiums were no longer due. This policy had matured so far as this subject 
i indemnity is concerned by reason of the happening insured against. McGovern 
v. United States (D. C.) 294 F. 108. A subsequent lapse of the policy in other 
respects could not operate as a release of the company for any liability on account 
of total disability which had arisen prior to that time. Illinois Bankers’ Asso- 
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ciation v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379. Provisions in 
the policy which automatically canceled the insurance upon his termination of 
employment could not under these circumstances become applicable. Equitable 
Life Assurance Society vy. Fannin, supra. Of course, it would be different if his 
total and permanent disability arose after the policy lapsed. 

[5, 6] Liability is denied also because there was no proof or notice of 
disability given the company. The answer to this contention must be that the 
comtract so far as this record discloses requires none within any specified time 
as a condition precedent to recovery. It is provided that the first installment of 
indemnity will be “payable immediately upon receipt by the company of due 
proof of such disability or incapacity.” Time for proof was not of the essence 
of the contract. Metropolitan Life Insurance Company v. Carroll, 209 Ky. 522, 
273 S. W. 54. The insurance company received through the railroad company a 
notice of Horn’s death, to which was attached the certificate of his attending 
physician. Some of the circumstances were reported, and the doctor certified 
that Horn had been incapable of engaging in any kind of gainful work since 
he first saw him. This report and notice appears to have been received by the 
company in February, 1932. Moreover, liability under the policy was then denied, 
and it must be held that this constituted a waiver of further notice and proof. 
Continental Casualty Company v. Mathis, supra; Federal Life Insurance Company 
v. Holmes’ Committee, 232 Ky. 834, 24 S.W.(2d) 906; John Hancock Mutual 
Life Insurance Company v. Cave, supra. 

[7] Finally, it is contended that a directed verdict was proper because the 
pleadings did not warrant a submission to the jury of the issue of the disability. As 
stated, this issue was raised by an amended petition. A demurrer to it was overruled. 
The original petition and other amendments had been put to the same test and 
found sufficient. The court ruled that the plaintiff should elect whether he would 
rely upon this claim for total and permanent disability or the claim for death, 
and he had made an election. While the pleadings are probably not technically 
sufficient, after having been once held good, it would be eminently unjust to 
put the plaintiff out of court finally upon that ground without giving him an 
opportunity to meet the objections of his adversary. An amendment will be 
in order upon a return of the case. 

[8-12] In view of another trial, we turn to the question of the competency 
of the evidence. It was competent for the doctors to testify to so much of the 
history of the case given by the patient as related facts necessary for a proper 
diagnosis and treatment, such as the apparent cause of his existing physical 
condition, the progress of the disease and the injuries, and the like. But the 
statements as to his ability or disability tc work and others of a self-serving 
character tending to fix liability for his condition are not admissible. Allen v. 
Vancleave, 54 Ky. (15 B. Mon.) 236, 61 Am. Dec. 184; Chesapeake & O. Railway 
Company y. Wiley, 134 Ky. 461, 121 S. W. 402; Louisville & N. Railroad Com- 
pany v. Scalf, 155 Ky. 273, 159 S. W. 804; Massachusetts Bonding & Indemnity 
Company v. Duncan, 166 Ky. 515, 179 S. W. 472; Valentine v. Weaver, 191 Ky. 
37, 228 S. W. 1036; North American Acc. Ins. Co. v. Caskey’s Adm’r, 223 Ky. 
600, 4 S.W.(2d) 383; Equitable Life Assurance Society v. Fannin, supra; Ches- 
apeake & O. Railway Company v. Hay, 248 Ky. 69, 58 S.W.(2d) 228. Particular 
notice may be taken of the facts related to a physician and held to be admissible 
in a suit to recover under an accident insurance policy set out in North American 
Accident Insurance Company v. Hill’s Adm’x, 182 Ky. 125, 206 S. W. 170; and 
the same case upon a second appeal, styled Hill’s Adm’x v. North America Acci- 
dent Insurance Company, 185 Ky. 520, 186 Ky. 273, 215 S. W. 428. It is com- 
petent for the physicians to testify as to the physical condition of the patient 
as they found it to exist. Lexington Railway Company v. Woodward (Ky.) 
118 S. W. 965; Stearns Coal & Lumber Company v. Williams, 177 Ky. 698, 198 
S. W. 54. They may also give their expert opinions as to the nature and extent 
of his infirmities, their effect, and as to the degree of his disability. A&tna Life 
Insurance Company v. McCullagh, 195 Ky. 136, 241 S. W. 836; Couch’s 
Cyclopedia of Insurance Law, § 2196; Jones on Evidence, § 1345. Cf. Cincinnati, 
N. O. & T. P. R. Co. v. Ross, 219 Ky. 824, 294 S. W. 460. The hypothetical 
questions propounded appear to be competent. Physicians, regarded as experts, 
upon a proper interrogation of that character, may express an opinion upon 
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matters of this kind, such as whether the subject was in good or bad health, 
1, was totally and permanently disabled. 

[13] While the disease or affliction with which the insured suffered, or the 
medical treatment he received, or the cause of his death, were not in themselves 
material, all of those things were relevant to the question of the degree and 
continuity of disability. It was therefore competent to receive evidence con- 
cerning them 

The judgment is therefore reversed, with directions. to grant appellant a new 
trial ‘ 


ETNA LIFE INS. CO. v. DANIEL. 
Court of Appeals of Kentucky. Dec. 12, 1933. 
65 Southwestern Reporter (2d) 1025. 
1. INSURANCE. 


In action on employee’s group policy, whether insured’s permanent and total 
disability commenced after insured had left employment and after cancellation 
f policy held for jury. 
§ 668[11].) 


a 


(For other cases, see Insurance, Dec. Dig. 
© INSURANCE. 

In action on employee’s group policy, insured’s disability held for jury where 
insurer offered no evidence on issue, and insured’s evidence thereon was uncon- 
tradicted. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

10. INSURANCE. 

In action on disability group policy, instruction authorizing jury to award 
insured judgment on seven $100 certificates where insurer claimed there were 
only six, eld proper, where insured testified without objection that insurer had 
issued seven $100 certificates. 

Instruction was proper, though insurer claimed that evidence showed 
that only six $100 certificates had been issued, since, although insurer 
could have required insured to produce the certificates, since they were 
best evidence of number thereof, nevertheless when it voluntarily pro- 
ceeded to trial and permitted insured to testify without objection regard- 
ing number of certificates issued, court properly, on evidence admitted, 
permitted jury to determine number of certificates. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

ll. INSURANCE. 

In action on employee’s group policy containing disability provision, number 
of certificates issued and delivered to insured, and amounts thereof, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Johnson County. 

Action by Warren Daniel against the A&tna Life Insurance Company. From 

judgment for plaintiff, defendant appeals. 

Affirmed. 

Edward L. Allen, of Prestonsburg, for appellant. 

Wheeler & Wheeler, of Paintsville, for appellee. 

RICHARDSON, Justice. 

This action involves a group policy of insurance, issued September 17, 1923, 
to the North-East Coal Company by the A&tna Life Insurance Company of 
Hartford, Conn. The annual — without any cost whatsoever to its 
employees were paid by the North-East Coal Company. The policy insured, as 
per its terms, the lives of the employees who were under 60 years of age, against 
total and permanent disability so long as they continued in the employ of the 
coal company. It divided them into two groups, office employees and ordinary 
laborers. The maximum insurance on the lives of the first group was $2,000 
each, and on the latter, $1,500. They were not eligible to the benefits of the 
policy until they had worked for the coal company for a period of six con- 
secutive months. If the eniployee ceased to work for the coal company, his cer- 
tificates were canceled on the cessation of his employment. There were issued 
and delivered contemporaneously with the group policy, to Warren Daniel, an 
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employee of the coal company, a certificate of $500, and thereafter a certificate 
of $100 for the years 1924, 1925, 1926, 1927, 1928, 1929, and 1930, aggregating 
$1,200. The annual premiums on the group policy were paid by the coal com 
pany to the insurance company from the date of its issuance, 1923, during all 
of the intervening years up to and until January 1, noon, 1932, when it 


was 
canceled, A rider was attached to the group policy, which contained a statement 
that the policy was automatically to expire, without privilege of further renewal 
on January 1, 1932. ; 

Daniel was laid off by the coal company from August, 1931, to November 
1931, and again on February 29, 1932. He claims that he was excused by the 
coal company from continuing in the work for it on account of bad health. The 
7&tna Life Insurance Company contends that Daniel’s employment with the 
coal company ceased on the 3lst day of July, 1931, and later, November 2, 1931, 
he went back in the service of the coal company. At the time he left its employ- 
ment, in July, his name was dropped from the pay roll, and the group policy, 
as to him, was canceled as of July 31, 1931. It claims that when he resumed 
work in November, 1931, he was taken back by the coal company as a new 
employee and that thereafter he had to continue in the service of the coal com- 
pany for a period of six months before he would be eligible for insurance. For 
this reason it insists that he was not reported by the coal company as an 
employee under the group policy. The policy carried a provision that when the 
employee insured thereunder leaves the employ of the coal company it is 
automatically canceled as to him. It canceled Daniel’s certificates before 
November 2, 1931; but the policy, itself, was not canceled until January, 1932. 
Also, the insurance company claims that Daniel again left the employment of the 
coal company in February, 1932; that at that time he was laid off on account of 
the reduction of the number of employees by the coal company. After the policy 
was canceled in July, 1931, the coal company paid to the insurance company no 
premiums on the group policy for Daniel. 

The insurance company refused to recognize and pay the certificates issued to 
Daniel under the group policy; hence this action. 

Daniel’s cause of action is based on the certificates. The answer of the in- 
surance company contains four separate paragraphs. The first is a traverse. The 
second presents as a defense a clause in the policy, which reads: “If you are sick 
or absent on account of other excusable causes, you are requested to report same 
immediately to this office. If ten days of absence is unexplained it will be under- 
stood that you left our employ and your insurance will be canceled.” The third 
paragraph relies upon a provision in the policy respecting total and permanent 
disability, and charges such disability did not exist for a period of at least six 
months before the commencement of the action and that this provision is a bar 
to Daniel’s recovery. The fourth relies upon the cancellation of the policy, as to 
Daniel, on the 3lst day of July, 1931. 

The issues were formed by appropriate pleadings, and on a trial before a jury, 
a verdict was returned in favor of Daniel of $1,200. 

The insurance company urges it was entitled to a directed verdict at the close 
of all the evidence, that incompetent testimony was admitted, and the instructions 
are erroneous. 

The basis of the argument that the verdict should have been directed for it is: 
(a) The insurance was canceled and terminated July 31, 1931; (b) Daniel had not 
been employed by the coai company for six months as provided in the group policy: 
(c) the evidence failed to establish that his disability was permanent and total, or 
originated either prior to July 1, 1931, or January 1, 1932, and the pay-roll records 
of the coal company together with the testimony of its officials are conclusive of 
this question; (d) and that even if his disability be regarded as permanent and to- 
tal, it did not originate until after the cancellation of the group policy and after 
Daniel had left the employment of the coal company. 

[1-5] If the testimony of Daniel be utterly disregarded and only the pay-roll 
records of the coal company and the testimony of its officials are considered, the 
insurance company is correct in its presentment of the issuance. 

Daniel testifies unequivocally that he was laid off solely because of his health, 
and the pay-roll records and the testimony of the officials show that he voluntarily 
without an excuse left the employment of the company in July, 1931, and also in 
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February, 1932, and that when he returned to work for it, it treated his returning 
and resumption of his work as a new or independent employment. Such conflict- 
ing evidence as to this issue was sufficient to authorize the submission of the case, 
as to it, to the jury. It accepted the testimony of Daniel, and not that in its be- 
half as to this issue. It scarcely needs citation of authority to sustain the state- 
ment that in testing the correctness of the giving or refusing to give a peremptory 
instruction, only the plaintiff's evidence can be considered. Gaines’ Adm’x v. 
City of Bowling Green, 235 Ky. 800, 32 S.W.(2d) 348; Duff v. May, 245 Ky. 709, 
54 S.W.(2d) 4. Viewing the act of the court in giving or refusing such an in- 
struction, it is only our duty to determine whether there is a scintilla of evidence, 
and if so, it is improper to give a peremptory instruction. Only when it will be 
bound to find a verdict for the defendant under the proof, it is proper for the 
court to instruct the jury peremptorily to find a verdict for the defendant. Stan- 
ley’s Adm’r v. Duvin Coal Co., 237 Ky. 813, 36 S.W.(2d) 630; Louisville & N. R. 
R. Co. v. Mounce’s Adm’r, 90 S. W. 956, 28 Ky. Law Rep. 933; Rogers v. Felton, 
98 Ky. 148, 32 S. W. 405, 17 Ky. Law Rep. 724; Illinois C. R. Co. v. Gholson, 66 
S. W. 1018, 23 Ky. Law Rep. 2209; Sinclair’s Adm’r v. I. C. R. R. Co., 129 Ky. 
828, 112 S. W. 910; Reliance Coal & Coke Co. v. L. & N. R. R. Co., 203 Ky. 1, 
261 S. W. 609, and authorities cited. There is no room for doubt that the evidence 
abundantly establishes Daniel’s disability, the date of its beginning, and that it 
was both permanent and total, within the meaning of these terms as they are used 
in the policy. Equitable Life Assurance Society of U. S. v. Branham, 250 Ky. 472, 
63 S.W.(2d) 498, and cases cited. The insurance company offered no evidence on 
the issue as to his disability, and that in behalf of Daniel is without contradiction. 
Therefore the insurance company was not entitled to a peremptory instruction on 
this issue. Daniel testified that he was laid off by the coal company solely on ac- 
count of his health. The record of the company and the testimony of its officials 
show that he voluntarily left the employment of the company, and on his return 
his employment began anew and for this reason his policy was canceled. The 


conflicting evidence as to this question made an issue as to it for the jury. 


[6-9] In its brief, the insurance company criticizes instruction No. 2, which 
reads: “The court instructs the jury if it believes and finds from the evidence that 
the plaintiff, Warren Daniel, at least six months before October 7th, 1932, and 
while the policy in evidence was in full force and effect and before he attained 
the age of sixty years became totally and permanently disabled by bodily injury or 
disease and will thereby presumably be continuously prevented for life from en- 
gaging in any occupation or performing any work of financial value, then the law 
is for the plaintiff and you will find for him in the sum of $1,200.00.” This in- 
struction fairly presents Daniel’s right to recover as per the terms of the policy, 
without taking cognizance of either of the company’s affirmative defenses. It ar- 
gues that instruction No. 1 is erroneous because it only required the jury to be- 
lieve that Daniel became totally and permanently disabled within six months be- 
fore October 7, 1932, when an employee of the coal company testified that the 
group policy as to him was canceled in July, 1931. As we have observed, the in- 
struction was predicated on Daniel’s theory of recovery as based on the policy, 
and the testimony of the other employee tended to establish the affirmative de- 
lenses af the insurance company. We have often reiterated the rule that the trial 
court is not required to give on his own accord instructions in a civil case, nor un- 
less written instructions are offered by the parties. Deer Creek Mining Co. v. 
Moore et al., 200 Ky. 553, 255 S. W. 123. If the insurance company desired an 
instruction presenting either of its affirmative defenses, and which it conceived was 
sustained by the record of the coal company, the testimony of its officers, or of the 
other witnesses in its behalf, it was its duty to offer instructions presenting either 
or all of its defenses. Having failed to do so, it cannot now complain in this court 
of the failure of the trial court so to instruct the jury, nor escape the result of 
its failure to observe its duty in this respect, although either or one or more of 
its defenses may be supported by the evidence in its behalf. Its ground of ob- 
jection to the instruction of the court, here presented, is equivalent to complaining 
that the court failed in his instructions to present one or more of its defenses as 
set up in its answer and as it attempted to establish by the evidence. 


{10, 11] Complaint is also made of the instructions of the court because they 
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authorized the jury to award Daniel judgment on the $500 and seven of the $1) 
certificates of insurance. Daniel appeared on the witness stand twice, and on both 
occasions, without objection, testified there had been issued and delivered to him 
the $500 certificate and seven $100 certificates. Of course, the certificates, them- 
selves, were the best evidence of the number thereof actually issued and delivered 
to kim. The insurance company had the undoubted right to require him to pro- 
duce the certificates on which his action was based. If it had seasonably exercised 
this privilege, the certificates thereby would have become a part of the evidence 
Instead, it voluntarily proceeded to trial, permitted Daniel to testify without ob- 
jection as to the number of certificates issued and delivered to him, acquiesced in 
the submission to the jury the issue on his testimony and that in its behalf, as to 
the number of certificates that had been issued and delivered to him. It is plain 
that on such evidence, the court properly permitted the jury to determine the num- 
ber of the certificates and the amount of the recovery thereon. 

On the conflicting evidence it was a question for the jurv to determine the 
number of certificates issued and delivered and the amounts thereof. It accepted 
the statements of Daniel. With his statements in the record, as to the number of 
certificates that had been issued and delivered to him, it cannot be said there is 
no evidence showing that only the $500 certificate and six of the $100 certificates 
had been issued and delivered to him. 

[12] R. C. Thomas, superintendent of the coal company, on cross-examination, 
was asked if he reported the injury and claim of Daniel. His response was in the 
affirmative. Following the answer he was further asked if he had not written a 
letter in the first paragraph of which he had stated that Daniel was in the employ- 
ment of the coal company continuously up to February 29, 1932. He answered that 
he had made the statement in the last sentence of the first paragraph, but that it 
was a mistake. He admitted that he had presented by the letter the claim of Dan- 
iel and did so after the policy was canceled. Neither of these questions, nor the 
answers, were objected to. Thereafter he was asked if he had a carbon copy of 
the letter. He answered that he did have it. He was requested to read it to the 
jury. On an objection to this question it was not answered. On a recross-exam- 
ination he was required to answer if in the last paragraph of the letter he had not 
stated that Daniel’s disability occurred prior to January 1, 1932, and had requested 
benefits therefor for him. This question was objected to and the objection was 
overruled. That the question and the answer thereto were incompetent cannot be 
doubted, except to affect the credibility of the witness. In view of the fact that 
the witness on original cross-examination had stated to the jury that he had made 
the statement in the letter, but that it was a mistake, based on his understanding 
at the time the letter was written, the later question objectéd to at the time it 
was propounded and the admission of the answer thereto, even though incompe- 
tent, in the circumstances, was a harmless error, not prejudicial to the substantial 
rights of the insurance company, authorizing a reversal. Civil Code of Practice, 
§§ 134 and 756, and annotations. 

[13] It is argued that Daniel’s cause of action is based on the certificates of 
insurance and not on the group policy, and that on this ground a peremptory should 
have been given. We reviewed the identical question in Equitable Life As- 
surance Society of U. S. v. Branham, 250 Ky. 472, 63 S.W.(2d) 498, 499, and also 
in John Hancock Mutual Life Ins. Co. v. Cave, 240 Ky. 56, 40 S. W.(2d) 1004, 79 
A. L. R. 848. In those cases, as in the present one, the insurance company, without 
objection, filed its answer setting forth the group policy, its conditions, terms, and 
provisions. In the Equitable Life Assurance Society of U. S. v. Branham, we said: 
“Failure of the appellant to present in the trial court its objections to the several 
actions being based on the certificates instead of the policy and its answer setting 
forth the policy and the filing of the same, were a waiver of the objections here 
and now presented.” These cases are conclusive in the present one as to question 
of the suing on the certificates instead of the policy. 

Perceiving no error prejudicial in the substantial rights of the insurance com- 
pany, the judgment is affirmed. 
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METROPOLITAN LIFE INS. CO. v. JOHNSON. 
Court of Appeals of Kentucky. Nov. 17, 1933. 
Rehearing Denied Jan. 12, 1934. 
65 Southwestern Reporter (2d) 1030. 
2, INSURANCE. 

Where insurer sought to defeat recovery on life policies for insured’s mis- 
representations to insurer’s agent and to its medical examiner, instruction limiting 
defense to misrepresentations made to soliciting agent held prejudically erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Action by Ben J. Johnson, administrator of the estate of Celesta Trunick, 
against the Metropolitan Life Insurance Company. Judgment was rendered for 
plaintiff, and defendant moved for an appeal. 

Motion for appeal sustained, appeal granted, and judgment reversed. 

Bruce & Bullitt and R. Lee Blackwell, all of Louisville, for appellant. 

Robert Hubbard, of Louisville, for appellee. 

Perry, Justice. 

On December 15, 1924, the Metropolitan Life Insurance Company issued two 
policies for $200 each upon the life of Celesta Trunick, a midwife by profession, 
who died intestate a resident of Louisville, Ky., on May 15, 1925. 

The insurance company having denied liability upon the policies because of 
alleged material false statements contained in the written applications, alleged 
made by her as inducement to issue the policies, Ben J. Johnson, as the duly 
qualified administrator of Celesta Trunick’s estate, brought this action to recover 
the amounts of the policies. 

Four trials have been had in this action in the lower court, wherein three 
judgments have been rendered in favor of the plaintiff, and this is the third 
appeal prosecuted by the appellant insurance company seeking our review and 
reversal thereof. The opinions on the two former appeals are reported in 229 Ky. 
173, 16 S.W.(2d) 759, and Id., 246 Ky. 240, 54 S.W.(2d) 917. In the first opinion 
will he found a full statement of the facts of the case. 

Upon the first trial of the action, the lower court sustained the defendant 
insurance company’s motion for a peremptory instruction, but later sustained plain- 
tiff's motion for a new trial, and set aside the verdict returned and the judgment 
rendered thereon in that hearing, to which defendant objected and excepted, and 
then filed its bills of exceptions and evidence. Upon the second trial, “the court 
overruled defendant’s motion for a peremptory instruction and instructed the jury 
to find for plaintiff the amount of the policies, unless it believed that the alleged 
false statements (setting them out) were made by the insured, in which event the 
verdict should be for defendant, unless, further, that the jury should believe from 
the evidence that the agent of defendant made the statements therein without ask- 
ing insured anything with reference thereto, and that she signed the applications 
without reading them or having them read to her, in which latter event the jury 
was instructed to find for plaintiff. In other words, the instruction submitted to 
the jury facts in avoidance of the statements contained in the applications, as 
constituting either a waiver by defendant or an estoppel against it arising through 
the fraudulent conduct of its agent in inserting the alleged false statements in 
the applications, without any pleading relying upon any such avoiding facts, and ° 
which in effect was a holding that they could be proven by plaintiff and he obtain 
the benefit of them under a general denial that the statements were made by his 
decedent, notwithstanding it was admitted that she in a recognized legal manner 


subscribed her name to the applications containing them.” 229 Ky. 173, 16 S. W. 
(2d) 759. 


The judgment in favor of the plaintiff secured under this instruction was 
reversed on the appeal therefrom, because it was not pleaded by the plaintiff 
that the alleged false statements made by the assured in the applications for 
the policies were made through the fraud of the agent of the insurance company, 
which was relied upon by plaintiff in avoidance of the insurance company’s 
defense, the opinion holding that, as the avoiding facts relied on by the plaintiff 
constituted, in effect, a waiver by or an estoppel against the insurance company, 
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it was necessary to plead the waiver and estoppel before testimony could be 
admitted to establish them. 

Upon the return of the case to the lower court for a third trial, the plaintiff 
filed an amended reply, in which he alleged, in substance, “that the agent and 
medical examiner of the insurance company knew that the applications contained 
the questions set out in defendant’s answer in regard to condition of health, 
cancer, care of physicians, and treatment in hospitals, and that they fraudulently 
concealed from the insured the fact that these questions were in the applications, 
and that they fraudulently represented to her that all that was necessary for 
her to do was to sign the applications, and that they neither asked her the 
questions contained in-the applications nor read them to her nor had her to read 
them, and that her signature to the applications was obtained by the fraud of the 
agent in concealing from her the questions contained therein.” 

Upon the trial, the jury again returned a verdict in favor of plaintiff, and the 
defendant company again filed transcript of record in this court, accompanied by a 
motion for an appeal. 

Upon the granting of the appeal, the appellant insisted that the trial court 
erred in overruling defendant’s motion for a peremptory instruction, because it 
argues (1) the policies expressly provided that they should be void “if * * * the 
insured * * * has within two years before date hereof been attended by a 
physician for any serious disease or complaint”; and because (2) it was conclu- 
sively shown that there were misrepresentations in Celesta Trunick’s applications 
which were both material and fraudulent. 


This court in its opinion given upon this second appeal, in answering and 
disposing of this first argument, said: “It was shown without contradiction that 
Celesta Trunick was attended by at least three physicians within six months 
before the date of the policies, and that she was treated by them for cancer 
Whether or not the provision of the policies invalidating them if the insured 
within two years prior to their date had been attended by a physician for a serious 
disease constitutes a valid defense to the policies when the proof shows that the 
insured had been attended by a physician for a serious disease within such two- 
year period cannot be considered, since this provision was not relied upon in 
the court below, and there is no pleading setting up those facts as a defense. 
The only defense asserted in the lower court was that the insured made false 
and material statements in the applications signed by her.” 246 Ky. 240, 54 
S.W.(2d) 917, 918. 

Therefore the sole question presented for determination was “whether or not 
any facts were shown which relieved the plaintiff from the binding effect of 
Celesta Trunick’s signature to the applications which contained the misrepre- 
sentations.” 

The court further in this its second opinion held that the evidence of Mrs. 
Eva Baker, a daughter of Celesta Trunick, that she was present when the medical 
examiner, Dr. Thum, came to her home and requested her mother to sign the 
application, but that he did not ask her mother any questions concerning her 
health, her treatments by physicians, or her presence in any hospital, and did 
not read to her the statements contained in the application, but merely requested 
her to sign the application, which she did by making her mark, was competent, 
and that the trial court erred in excluding it from the jury, as it was a question 
for the jury to decide whether, under the rule announced in the therein quoted 
Parks Case (Provident Life & Accident Ins. Co. v. Parks, 238 Ky. 518, 38 
S.W.(2d) 446), this excluded evidence showed the practice of such .artifice or 
deceit upon her, in securing her signature thereto, as to estop it from relying 
upon its false statements as a defense. 

In the opinion it was further held that the testimony of Mrs. John Trunick, 
whose husband was one of the. beneficiaries, and of Mrs. Eva Baker, also a 
beneficiary, was incompetent as it dealt with the deceased’s (Celesta Trunick’s) 
physical appearance before and after the applications were signed, and as to what 
her physicians told her and failed to teli her as to health condition. These 
matters testified to by John Trunick and Mrs. Eva Baker, children of the 
deceased, constituted, it was held, a transaction between the witnesses and the 
decedent within the meaning of section 606, subd. 2, of the Civil Code of 
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Practice, and as such were incompetent, as was also the testimony of Mrs. 
John Trunick, wife of the beneficiary John Trunick, to be excluded, as being 
the incompetent testimony of a wife for her husband within the meaning of the 
prohibitory provisions of section 606 of the Civil Code of Practice. 


This third judgment recovered in the trial court by the plaintiff, and again 
appealed from, was reversed upon the appeal because of error made in the 
court’s instruction. The lower court by its instruction told the jury that they 
should find for the plaintiff “unless they believed from the evidence that, at the 
time the two applications were signed by the decedent, she was asked certain 
questions, and that her answers to these questions, or any of them, were in the 
negative, in which event they should find for the defendant,” to which the follow- 
ing qualification was then added: “Unless you further believe from the evidence 
that James Young Allison, the agent of the defendant company, had notice or 
knowledge at the time of the taking of said applications that the said insured, 
Celesta Trunick, had within a reasonable time prior thereto been confined in a 
hospital for treatment; in which latter event the law is for the plaintiff. * * * ” 


This instruction was held erroneous upon the ground that there was no 
evidence of any knowledge on the part of the agent, Allison, as was previously 
discussed and stated in the opinion, which would charge the company with 
knowledge of the falsity of the representations contained in the applications, and 
therefore for such error the judgment, the second appeal, was reversed. 


{1] These opinions of the court rendered upon these two former appeals here 
constituted the controlling law of the case upon this appeal, not only as to the 
matters stated in the opinions, but also as to every matter brought before the 
court on the appeals and properly presented for adjudication. New Bell Jellico 
Coal Co. v. Sowders, 162 Ky. 443, 172 S. W. 914; Harcourt & Co. v. Redmon, 
149 Ky. 612, 149 S. W. 938; Brooks v. City of Maysville, 151 Ky. 707, 152 S. W. 
788; Wall’s Ex’r v. Dimmitt, 141 Ky. 715, 133 S. W. 768; Samuels & Co. v. 
Gilmore & Co., 142 Ky. 166, 134 S. W. 169 


The appellant insurance company, upon the present or third appeal granted 
it, argues, in support of its contention that the lower court’s judgment rendered 
against it should be again reversed, that (1) it was entitled to a peremptory 
instruction because (a) Celesta Trunick’s representations were false and material, 
and (b) the circumstances under which they were made do not excuse the bene- 
ficiaries from the binding effect of the insured’s signature to the representations; 
(2) that the court erred in refusing to allow the appellant’s amended answer to 
be filed, which was tendered after the last appeal; (3) that the court erred in 
its instruction given the jury with respect to what would avoid the vitiating 
effect of Celesta Trunick’s misrepresentations in her application; (4) that the 
court erred in refusing to give the jury instruction No. 2 offered and requested 
by appellant; (5) that the court erred in permitting Eva Baker, a beneficiary, to 
testify concerning transactions between the decedent and its medical examiner, 
Dr. Thum, on the occasion of her medical examination for the insurance; and 
(6) that the verdict was flagrantly against the evidence. 


[2] We will now address ourselves to the consideration and disposition of 
the third of these assigned errors, wherein the appellant insists that the court 
erred in its instruction given the jury, for the reason, it contends, that the 
instruction as given by the court was prejudicially erroneous in its use and 
employment of the name of its agent Allison instead of that of its medical 
examiner, Dr. Thum, and further in submitting to the jury the question of the 
“good faith” of the insured in signing the applications. The complained of instruc- 
ticn as given by the court directed the jury that: “The law of this case is for 
the plaintiff * * * and you will so find, unless you believe from the evidence 
that the deceased, Celesta Trunick, made answers to the questions contained in 
said application for insurance which were false and untrue, in which event the 
law is for the defendant * * * and you will so find, unless you further 
believe from the evidence that at the time said application was presented to the 
deceased, Celesta Trunick, she signed said application in good faith by making her 
mark thereon at the request of James Young Allison, the agent of the defendant, 
Metropolitan Life Insurance Company, and without knowledge on her part of the 
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questions and answers contained in said application, in which latter event the 
law is for the plaintiff * * * and you will so find.” 

The learned counsel for appellant most insistently urges that the court com- 
mitted a grievous error in directing the jury to find for the appellant unless 
they believed that the insured had signed the applications “in good faith” at the 
request of Allison, the agent of the defendant, instead of its medical examiner, 
Dr. Thum; that the court by the instruction as given specified the occasion that 
the agent Allison obtained Mrs. Trunick’s signature to part A of the application, 
which it contends did not contain the misrepresentation relied on by it, and 
excluded or omitted to specify the occasion, some three weeks later, when her 
signature was obtained by its medical examiner, Dr. Thum, to part C of the 
application, which did contain the misrepresentations relied on for defense by it; 
that, by reason of such error, the jury might well have believed that, even 
though the medical examiner had inquired of Mrs. Trunick as to every matter 
represented in part C of the medical examination of the application while its 
agent Allison had previously failed to ask about any matter mentioned in part 
A thereof, yet, notwithstanding the jury’s so believing, or that such misrepresenta- 
tion was made as to the medical examination, they would yet have been required 
under the instruction as given to find for the administrator. On the other hand, 
appellee by counsel is equally insistent that the trial court did not err in the 
instructions through the fact of its putting in the name of the soliciting agent 
Allison rather than or to the exclusion of that of its medical examiner, Dr. 
Thum, as such omission could not have resulted in affecting and confusing the 
minds of the jurors, as they had heard the evidence and knew that the putting 
in of Allison’s name was mere “surplusage.” 

Further, the appellant contends that the instruction was erroneous, as stated, 
in leaving to the jury the question of Mrs. Trunick’s signing the application “in 
good faith,” as there was nothing to submit to the jury with respect to her 
good faith, as it argues the evidence shows she knew the purpose of the applica- 
tions, the purpose of Dr. Thum’s visit; that she knew her condition of health, and 
knew that all the summer she had been under the attendance of physicians and had 
been in the hospital only a few weeks before for treatment of her condition, all 
of which was inconsistent with good faith but on the contrary tended to show only 
bad faith on the part of the signing applicant, as it was her duty not only to speak 
truly but also not to conceal the truth as to these matters, as “a false impression 
may consist in the concealment of what is true as well as in the assertion of what 
is false.” Again, on the other hand, the appellee is equally emphatic in his con- 
tention that there was no evidence of bad faith shown by the insured’s signing the 
application under the circumstances testified to, but, on the contrary, that the evi- 
dence is most ample in showing circumstances and facts manifesting “good faith” 
on the part of decedent when signing both parts of the application. 

The appellant undertook to show by the testimony of its soliciting agent 
James Young Allison that the insured had made false answers to the questions 
asked her in part B or A of the application taken by him, and also to show that 
she had given alike false statements to its medical examiner, Dr. Thum, in 
respect to her having never had cancer or other tumor, or having never been 
under the care of any physician within three years of the date of her application 
nor under treatment in any hospital, and relied for its defense to the action upon 
such alleged misrepresentation as to material facts made by the insured to both 
its soliciting agent and its medical examiner. Inasmuch as it would result that, 
were the insured shown to have secured the policies by reason of having made 
either to the soliciting agent or medical examiner false and material represeuta- 
tions or representations untrue and fraudulent, whether material or not, the 
insurance contract would be so invalidated as to defeat recovery thereunder, we 
are of the opinion that the court prejudicially erred in denying to the appellant 
the benefit, by its instruction as given, of the defense relied on by appellant that 
such untrue and fraudulent representations as to the insured’s condition had been 
made by her, in her application to its medical examiner, Dr. Thum, and that 
the instruction, in limiting its defense to the alleged misrepresentations specified 
as occurring only upon the occasion that its agent Allison obtained the insured’s 
signature to the application, was by reason of such unwarranted restriction in 
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its defense substantially prejudicial to the appellant, for which we feel con- 
strained to reverse the judgment recovered under the instruction. 

[3] The appellant further contends that the lower court further erred and 
abused its discretion in refusing to allow it to file the amended answer tendered 
by it in the lower court after the last appeal, and contended that this court had 
overlooked the condition of the record in holding that it had no pleading setting 
up those facts or provisions of the policy as a defense. As to this, the opinion 
reld, not only that such defense was noi pleaded, but that “the only defense 
asserted in the lower court was that the insured made false and material state- 
ments in the applications signed by her.” In view of the declared practice as 
announced in the case of Schrodt’s Ex’r v. Schrodt, 189 Ky. 457, 225 S. W. 151, 
heing against appellant’s contention, that under section 134 of the Civil Code of 
Practice. it had the right to inject a new issue into the case, by filing, upon this 
fourth trial, an amended answer pleading the invalidating facts of the policy, we 
are of the opinion that the court did not err in refusing to allow it to be filed. 

In view of the conclusion we have reached, that there should be a reversal 
of the judgment by reason of the prejudicial error made in the instructions as 
given, we deem it unnecessary to here further discuss or decide all the other 
questions presented by the appellant’s assignment of errors, nor are same to be 
considered as herein determined. 

The motion for the appeal is sustained, the appeal granted, and, for the 
reasons indicated, the judgment reversed for further proceedings consistent here- 
with. 


GRAND LODGE, BROTHERHOOD OF RAILROAD TRAINMEN vy. BASH. 
Court of Appeals of Kentucky. Dec. 15, 1933. 
66 Southwestern Reporter (2d) 25. 
1. INSURANCE. 


Evidence of insured’s mental incompetency to agree to cancellation of bene- 
ficiary certificate held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

2. INSURANCE. 

Insured and insurer had right to cancel benefit certificate and reinstate cer- 
tificate replaced thereby and agree on terms of settlement of reinstated certificate 
and pay and accept sum paid in full settlement of reinstated certificate. 

(For other cases, see Insurance, Dec. Dig. § 792.) 

3. INSURANCE. 

Where insurer canceled insured’s benefit certificate and reinstated certificate 
replaced thereby and transmitted draft in satisfaction of reinstated certificate, 
although without notice to, and without consent of, insured, insured’s acceptance 
thereof was ratification of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

Appeal from Circuit Court, McCracken; County. 

Action by Elsie Bash against the Grand Lodge, Brotherhood of Railroad 
Trainmen. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

W. A. Berry, of Paducah, for appellant. 

3en S. Adams, of Paducah, for appellee. 


GROSE vy. DISTRICT GRAND LODGE OF THE UNITED ORDER OF 
ODD FELLOWS OF LOUISIANA. 
PRESLEY et al. v. SAME. 
BELLINGS v. SAME. Nos. 1267-1269. 
Court of Appeal of Louisiana. First Circuit. Jan. 22, 1934. 


152 Southern Reporter 98. 
INSURANCE. 
By-laws precluding recovery on endowment policies in case of suspension 
of local lodge held not valid defense, where members had no knowledge local 
lodge was suspended for failure of secretary, embezzling funds, to remit dues. 
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Record disclosed that secretary of local lodge had been notified that 
lodge was suspended for nonpayment of dues, and that secretary, having 
embezzled dues of members, concealed all knowledge of suspension from 
members, and that none of local officers or members had any knowledge 
of suspension until subsequent to death of insureds, so that local members 
did everything that was required of them, and believed until after deaths 
of insured members that lodge was in good standing, and that members 
were protected by their endowment policies. 

(For other cases, see Insurance, Dec. Dig. § 746.) 


Appeal from District Court, Parish of Allen; Jerry Cline, Judge. 

Separate’ actions by Mary Grose, by Lizzie Presley and others, and by Rosa 
Bellings, against the District Grand Lodge of the United Order of Odd Fellows 
of Louisiana, the cases being consolidated for trial in the lower court. Judgment 
for plaintiffs, and defendant appeals. 

Affirmed. 

F. B. Smith, of New Orleans, for appellant. 

Hawkins & Pickrel, of Lake Charles, for appellees. 


ALEXANDER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 94. 
Court of Appeals of Maryland. Jan. 17, 1934. 
170 Atlantic Reporter 522. 
1. INSURANCE. 
Insured’s failure to pay annual premium on life policy when due and within 
grace period held to nullify policy, subject to stipulated options. 

Life insurance policy contained provision stipulating that, if premium 
remained unpaid at end of grace period, policy should thereby he made 
void, except as set forth in paragraphs containing options giving the 
insured an election to take cash surrender value, to have policy indorsed 
for a reduced amount, or to have insurance for face amount of policy, 

‘i any indebtedness, continued for a term specified, but without right to 
oan. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 


Issuance of new life policy in reduced amount after default in payment of 
premiums resulted in new contract for reduced amount of insurance. 
Application for new insurance policy in reduced amount referred to 
old policy and stated that old policy was to be reissued or changed to 
give insurance for the reduced amount. The negotiations disclosed an 
understanding that the terms of the new contract, if completed, other 
than the principal terms of the amounts of insurance and premiums, 
should be those of the original policy. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 
3. INSURANCE. : oF 
Life policy, after default in premium and pending negotiations for reissue 
of policy in reduced amount, held sot in force. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Baltimore City Court; Joseph N. Ulman, Judge. 

Suit by Corinne M. Alexander against the Pacific Mutual Life Insurance 
Company of California. From a judgment in favor of the defendant, the plaintiff 
appeals. 

Affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

J. Craig McLanahan of Baltimore (France, McLanahan & Rouzer, of Balti- 
more, on the brief), for appellant. 

William L. Marbury, Jr., and Jesse Slingluff, Jr., both of Baltimore, for 
appellee. 

Bonp, Chief Judge. 

The plaintiff in a suit on a life insurance policy issued to her deceased 
husband, Walter W. Alexander, appeals from a judgment entered on a verdict 
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directed for the defendant company, and the question is whether the company 
might still be liable on the policy for the full original amount of it, after a 
premium had gone unpaid through a period of grace specified, and after negotia- 
tous had been opened for a new contract for insurance in a smaller amount. 
There is no dispute on essential facts; most of the facts being presented in an 
agreed statement. 


Walter W. Alexander was one of a partnership of Baltimore agents for the 
Pacific Mutual Company, and he took out in that company on December 31, 1928, 
a policy for $50,000. The annual premiums due before December 31, 1931, were 
paid, but the premium due on that date was never paid. The period of grace 
specified was thirty-one days, and it was stipulated in the policy that, if a pre- 
mium remained unpaid throughout that period, the policy “shall thereby he made 
yoid and without value, except as set forth in the paragraphs designated ‘Non- 
Forfeiture” ‘Options on Completion of Life Expectancy Period,’ and ‘Automatic 
Nov Forfeiture’ ” These paragraphs gave the insured after default an election 
among three courses: (1) To take the cash surrender value; (2) to have the 
policy indorsed for a reduced amount; and (3) to have the insurance for the 
face amount of the policy, less any indebtedness, continued for a term specified, 
but without the right to loans. The third course was fixed upon by the policy 
as that to be followed if the insured failed to elect. The options, however, were 
for applications of the cash surrender value of the policy, less any indebtedness 
of the insured, and that value had in this instance been consumed by pclicy loans. 

The company had issued instructions to its agents to endeavor to conserve 
business by arranging reissues of lapsed policies, or changes, upon terms to the 
advantage of.the insured, and it promised co-operation by the company in quoting 
terms, and otherwise. Reissues after lapses were, according to the instructions, 
to be made upon evidence of health, and by the procedure regularly followed in 
cases of reinstatement. “Restoration” was the subject of a special clause that: 
“After any default in payment of premium this Policy, if not surrendered to the 
Company, may be restored to full force and effect on written application by the 
Insured to the Home Office of the Company and the payment of premiums to 
date of restoration with interest thereon at the rate of six per centum per 
annum, provided the Insured shall with such application submit evidence of 
insurability satisfactory to the company.” 

During January of 1932, the insured, because of worry over financial diffi- 
culties and ill health, went to a sanitarium, leaving with an associate who handled 
all his personal insurance instructions to reduce the full amount carried, as he 
(Alexander) could not possibly carry it all. He said he was interested in retain- 
ing all policies that had disability coverage, and the Pacific Mutual policy con- 
tained coverage to the amount of $300 a month. This was the maximum amount 
of such coverage, and was allowed on policies of $20,000 or more; and the 
associate decided, as he testified, to cut the insurance under this policy to 
$20,000. Accordingly, on January 23, the cashier of the insured’s firm, a Miss 
Patz, forwarded to the company on one of its forms a request: “Please reissue 
in reduced amount of $20,000 with $300.00 P. T. D. Benefits.” It was received 
by the company on January 29, and replied to on February 2 on a printed form 
of letter inclosing, “for completion,” a form for application for the reissue 
mentioned. This reply form was filled in with specifications for the reissued 
insurance, and a space for a time limit, “To complete papers and take settlement,” 
was filled with the date: February 19, 1932. The form of application enclosed 
was filled in by Alexander after his return, on February 8, was forwarded to the 
company on that day, and was received by the company on February 12. Alex- 
ander’s personal check, dated February 10, to the order of the insurer, for 
$149.80, the amount of premium for the new, reduced insurance, was deposited 
to the credit of the Pacific Mutual Company on the next day, February 11, went 
through the clearing house, and the amount was transferred to the account of the 


ary on February 12, without knowledge on the drawee’s part that Alexander 
iad died. 


On that morning of February 12, about 9:20 o’clock the insured, drawer of 
the check, had killed himself. Proof of death having been supplied, the company, 
accepting the contract for $20,000 of insurance as a completed one, paid that 
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amount, and beneficiary, the widow, has sued for the additional amount to make 
up the sum of $50,000, the amount of the original policy. More particularly, then, 
the question is whether under the circumstances recited there was at the time 
of Alexander’s death a contractual obligation on the part of the company to pay 
the beneficiary of the deceased this sum of $50,000 specified in the original 
policy. 

[1] The stipulation of the policy that it should become void upon failure 
of the insured to pay a premium within the additional time given must, of course, 
be allowed its full effect, in so far, at least, as that effect has not been removed, 
and the obligation resumed, in some way. “The policy of insurance constituted 
the contract between the parties: and, as we have seen, that instrument expressly 
provided that in case the premium was not paid at the time when due by the 
terms of the policy, the appellee should not be liable, and the policy should cease 
and determine. Upon default, therefore, in the payment of the premium, as 
required by the terms of the policy, that instrument became a nullity, and was 
no longer of any effect whatever; and it could only be revived and the risk 
resumed, at the option of the appellee.” Busby v. Life Ins. Co., 40 Md. 572, 583, 
17 Am. Rep. 634; Bradley v. Potomac Co., 32 Md., 108, 115, 3 Am. Rep. 121. 
Consequently, in this case, at the end of January, 1932, the company, having 
taken no further action, was under no obligation whatever to Alexander as a 
policyholder, except as the old relationship might be carried further under one 
of the specified options; and it was not carried further under any of these. 
Subsequent assumption of the obligation could only be assuming it anew. 


{2] It is conceded that the insurance for $20,000 could constitute a new 
contract. Whether it was contemplated that a fresh policy should be made out 
for it, or that the old policy should be made use of, is not stated in the discus- 
sions, but the old policy was referred to as to be reissued or changed to give 
insurance for the reduced amount. The application, according to the printed 
form, was for “change of this policy by alteration, endorsement or rewriting.” 
But, whatever the mere paper to be used, it was clearly the understanding in the 
negotiations, as far as they went, that the terms of the contract, if completed, 
other than the principal terms of the amounts of insurance and premiums, should 
be those of the original policy. Throughout the negotiations the same policy was 
mentioned, by number or otherwise, as entering into the new contract. An entirely 
new contract would, as conceded, result from such an ingrafting of the new 
terms on an old one. Howard v. Wil. & Susq. R. R. Co., 1 Gill, 311, 341; Allen 


v. Sowerby, 37 Md. 410; Williams v. Maryland Glass Corp., 134 Md. 320, 327, 
106 A. 755;.L. R. A. 1915B, 3, note. 


[3] It is in these references to the old policy in the negotiations that the 
appellant finds also a recognition of an interim restoration by the company of 
the insurance for the original amount of $50,000. Mentions of reissuing the old 
policy, changing it, taking it otherwise as supplying terms of the new contract 
of insurance, are interpreted as a recognition of its existence for all its original 
purpose until the expiration of the time specified for completing papers and 
taking settlement for that new contract, and as evidencing either a waiver of the 
lapse of the old insurance for $50,000 at the end of January, or a new, interim 
contract to restore the obligation for that amount thereafter. Either process would, 
of course, be at odds with that specified in the policy for restoration; and there 
is no explicit statement in the communications of the parties of an intention that 
an obligation to pay the old amount of insurance should be restored or extended 
in any manner. It is not suggested that the overdue and unpaid premium, or any 
part of it, or any premiums at all, should be paid for such an extension. All that 
passed between the parties followed from the limited request on behalf of the 
insured, before the lapse of the old insurance, that there be a reissue for the 
reduced amount. So far as appears, the communications were confined in purpose 
and intention to the formation of what is conceded to be a new contract for 
$20,000, and it was this purpose only that brought out references to the old 
policy. However the parties might have negotiated for temporary interim cover- 
age if their attention had been directed to it, or if they had been more fore- 
sighted, they did not do so. If on either side it was contemplated that the obliga- 
tion for the old amount should be renewed, the evidence placed before the court 





Life] Koeberl v. Equitable Life Assur. Soc. of the United States 1107 


contains no indication of it, nothing from which it could reasonably be inferred, 
and the precise request only for a reissue for the reduced amount would seem 
to prevent attaching to the reply by the company, inclosing the form of applica- 
tion, any significance beyond that purpose. 

For these reasons this court concurs in the rulings of the court below. Other 
objections raised to the theories of waiver or restoration of the original insur- 
ance, and a contention that the contract for the reduced insurance had been com- 
pleted by the papers exchanged and by payment of the insured’s check without 
uotice of the death intervening after the deposit of it, need not be discussed. 

Judgment affirmed, with costs. 


KOEBERL v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 29734. 
Supreme Court of Minnesota. Jan. 12, 1934. 
252 Northwestern Reporter 419. 
1. INSURANCE. 

Insured who was able to do much farm work notwithstanding one arm had 
been amputated as result of accident, held not “totally and permanently disabled,” 
within disability clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Rule of interpreting insurance contracts favorably to insured does not permit 

interpretation in conflict with clear meaning of policy language. 


(For other cases, see Insurance, Dee. Dig. § 146[3].) 
Syllabus by the Court. 


1. Insured, one arm amputated as result of accident, but still able to do much 
farm work—such as he is “able to do with one arm”—properly found not totally 
and permanently disabled from “performing any work for compensation of finan- 
cial value.” 


2. Rule of construing insurance contracts favorably to insured does not permit 
a result contrary to plain meaning of policy language. 

Appeal from District Court, Renville County; Harold Baker, Judge. 

Action by Fred J. Koeberl against the Equitable Life Assurance Society of the 
United States. From an order denying his alternative motion for amended find- 
ings or a new trial, plaintiff appeals. 

Affirmed. 

DeReu & Begin, of Marshall, for appellant. 

Kellogg, Morgan, Chase, Carter & Headley, of St. Paul, for respondent. 

STONE, Justice. 

Plaintiff appeals from an order denying his alternative motion for amended 
findings or a new trial. 

The action is upon a combined life and disability insurance policy; its pur- 
pose to recover as for permanent, total disability, thus defined by the policy: “Dis- 
ability is total when it prevents the Insured from engaging in any occupation or 
performing any work for compensation of financial value.” 

There was a provision concerning “presumably permanent” disability and an- 
other stopping benefits whenever “such total disability has been terminated.” 

{1] 1. December 8, 1930, the policy in force, plaintiff's left arm was so mangled 
in a corn shredder that amputation above the elbow followed. Disability benefits 
were paid for three months. This action followed defendant’s refusal to continue 
them. The findings are that, while plaintiff's “stump” is at times painful and he 
has some other discomfort and disability, which makes him unable “to carry on 
the usual work of a farmer,” he notwithstanding “has driven an automobile some” 
and “sometimes drives a team.” He has done much plowing; his wife having first 
hitched the horses to the implement. He has operated a binder during harvest. 
He helps with the ordinary run of farm chores. Plaintiff is anything but a “quit- 
ter.” He likes to work, and does not propose to be handicapped more than neces- 
sary by the absence of left hand and forearm. His commendable determination to 
remain useful had been so rewarded by success that, as summed up below, he does 
such work as he is “able to do with one arm.” The determinative finding that 
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“plaintiff's disability does not prevent him from performing any work for compen- 
sation of financial value” has adequate support in the evidence. 

For plaintiff, reliance is put on Carson v. New York Life Ins. Co., 162 Minn. 
458, 203 N. W. 209, and Wilson v. Met. Life Ins. Co., 187 Minn. 462, 245 N. w. 
826. It is enough to distinguish them from the instant case to emphasize that in 
each the fact isstie had been determined for the insured by the court or jury below, 
Therefore, what is said in the decisions is not a holding one way or the other as 
to the proper decision of the fact issue, but indicates only the reasons which, in 
our judgment, sustained the one under review. Where the decision is adverse to 
the insured, upon a record such as we have here, it is improper to disturb the re- 
sult. 


In passing, it is to be noted that the coverage of the policy is of disability 
preventing engagement “in any occupation or performing any work for compensa- 
tion of financial value.” We need not debate whether a different result would be 
permissible were the coverage of disability to engage “in. any occupation whatso- 
ever for remuneration or profit.” Compare Berset v. New York Life Ins. Co., 
175 Minn. 210, 212, 220 N. W. 561, and Lobdill v. Laboring Men’s Mut. Aid Ass'n, 
69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. 

[2] 2. The rule of liberal interpretation of an insurance contract does not per- 
mit any court to make a new pact for the parties by arriving at an interpretation 
in conflict with the clear meaning of the language in which it is framed. Mady v. 
Switchmen’s Union, 116 Minn. 147, 133 N. W. 472. We would remake this con- 
tract and enlarge its coverage were we to award plaintiff total permanent disability 
benefits on the facts as established below. 

After both sides had rested and each had moved for a directed verdict, the 
record shows that the attorneys “stipulated that the jury be dismissed and the 
case submitted to the court.” True, the record shows also an “exception,” nothing 
more, by counsel for plaintiff. But the record of the stipulation stands, and there 
is no factual basis for so much of the argument here as complains of the supposed 
denial of plaintiff's right to trial by jury. The case was settled in its present form 
on the written stipulation of the attorneys, signed for plaintiff by Mr. De Reu, 
who took the “exception” to his own stipulation waiving the jury. No effort was 
made for plaintiff to procure a correction or other amendment of the settled case. 
In the memorandum accompanying his order denying the motion, the trial judge 
certifies again to the correctness of the record of the stipulation “that the jury be 
dismissed and the case submitted to the court.” The argument for plaintiff, urging 
that there had been denial of the right to trial by jury, is so lacking in merit that 
we would not mention it but for the persistence with which it has been pressed. 

Order affirmed. 


JOYCE v. NEW YORK LIFE INS. CO. No. 29597. 
Supreme Court of Minnesota. Jan. 19, 1934. 


252 Northwestern Reporter 427. 
1. INSURANCE. 

Health and accident code applies to disability or accident insurance provisions 
contained in life policy, except where provisions safeguard insurance against lapse 
or provide special surrender value on insured’s total and permanent disability 
(Minn. St. 1927, § 3415 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Life policy provision making health and accident indemnity payable to bene- 
ficiary in case of insured’s insanity held nullity, indemnity being payable to in- 
sured (Minn. St. 1927, §§ 3417 (11), 3423, 3426, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Syllabus by the Court. 

1. A life insurance policy which contains a supplemental contract of disability 
or accident insurance which is not within the exceptions provided for insubdivison 
2, § 3426, Mason’s Minn. St. 1927, is in its disability or accident provisions subject 
to the health and accident code. Sections 3415 to 3427, Mason’s Minn. St. 1927. 

2. The policy here involved contains provisions of disability insurance not ex- 
cepted from the health and accident code by subdivision 2, § 3426, Mason’s Minn. 
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St. 1927, and in consequence the disability benefits (other than death benefits) must 
be payable to the insured according to that code. Section 3423, Mason’s Minn. St. 
1927. 

Appeal from District Court, Ramsey County; Richard A. Walsh, Judge. 

On reargument. 

Order appealed from reversed. 

For former opinion, see 250 N. W. 674. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

William W. Fink, of St. Paul, for respondent. 

Kellogg, Morgan, Chase, Carter & Headley, of St. Paul, in behalf of Equitable 
Life Assur. Soc. of the United States; Oppenheimer, Dickson, Hodgson, Brown & 
Donnelly and George W. Jansen, all of St. Paul, in behalf of Prudential Ins. Co. 
of America; Snyder, Gale & Richards, of Minneapolis, in behalf of Metropolitan 
Life Ins. Co.; Doherty, Rumble, Bunn & Butler and E. A. Roberts, all of St. Paul, 
in behalf of Mutual Life Ins. Co. of New York; and Orr, Stark, Kidder & Free- 
man, of St. Paul, amici curia, filed separate briefs in support of appellant’s petition 
ior oS Wiles 

5. + cee of St. Paul, Raymond N. Klass, of Cedar Rapids, Iowa, and 
John Pp . Dolan, of St. Paul, amici curiz, filed brief in behalf of respondent in 
on to appellant’s petition for reargument. 

Lor1nc, Justice 

[1] > It is very earnestly contended that it was not the legislative intention to 
make the health and accident code, section 3415 et seq., Mason’s Minn. St. 1927, 
apply t oe supplemental to contracts of life insurance such as the one be- 
fore us, and certain provisions of the statute which were not before cited to us 
have been called to our attention in connection with the reargument. 

Subdivision 2, § 3426, Mason’s Minn. St. 1927, provides: “Nothing in this act 
shall apply to or in any way affect contracts supplemental to contracts of iife or 
endowment insurance where such supplemental contracts contain no provisions 
except such as operate to safeguard such insurance against lapse or to provide a 
special surrender value therefor in the event that the insured shall be totally and 
permanently disabled by reason of accidental bodily injury or by sickness. * 

This section was part of chapter 156, Laws 1913. It is in the same income 
as a like provision of the New York law. If our statute was copied from the New 
York law we find no construction of the section by the courts of that state either 
before or after the adoption of our health and accident code. It is now claimed 
(though the record does not so show) that the exception noted in the quoted sec- 
tion covered all contracts that were then being made supplemental to contracts of 
life insurance, and that it evinces a legislative intent not to include any such sup- 
plemental contracts within the provisions of the health and accident code. 

The policy before us provides for money benefits in case of permanent and to- 
tal disahility and is admittedly without the literal terms of the exception noted in 
the statute cited. Much emphasis is placed upon the distinction between the terms 
used in the accident and health insurance code in describing the insurance provided 
for thereunder as “against loss or damage from sickness or bodily injury or death 
of the insured by accident,” and the protection afforded by contracts such as that 
before us, “in the event of total and permanent disability,” and we find that dis- 
tinction somewhat carried out on subdivisions 4 and 5, § 3315, Mason’s Minn. St. 
1927, which contain general provisions classifying the insurance which may be 
written by various kinds of insurance companies. Subdivisions 4 and 5 read as 
follows: 

“4. To make contracts of life and endowment insurance, to grant, purchase, or 
dispose of annuities of endowments of any kind, and to insure against accidents 
to or sickness of the assured. 


“cg 


5. To insure against loss or damage by the sickness, bodily injury or death 
by accident of the assured, or of any other person employed by or for whose in- 
jury or death the assured is responsible.” 

Section 3315 also provides that a corporation having the requisite capital stock, 
and authorized to transact the business specified in subdivision 4, may also transact 
that specified in subdivision 5. It is to be noted, however, that the authority defined 
in subdivision 4 is not confined to accidental death or total and permanent dis- 
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ability. It is sufficiently broad to cover any accident or disability insurance. It is 
true that subdivision 5 refers to “loss or damage,” as does the health and acci- 
dent code, but surely death by accident and total and permanent disability consti- 
tute “loss or damage.” Such losses are, of course, only part of the hazards cover- 
ed by the broadest policies authorized by the health and accident code or included 
in the kinds of hazards which life insurance companies are authorized to insure 
against. 


Perhaps the most persuasive provision of the statute which is now cited by 
the defendant is the amendment effected by chapter 247, Laws 1925 (Minn. St. 1927, 
§ 3402, subd. 3), which included in the authorized exception to the incontestability 
clause in life insurance contracts those “provisions relative to benefits in the event 
of total and permanent disability and provisions which grant additional insurance 
specifically against death by accident. * * *” 


This exception to the incontestability clause was to be at the option of the 
company. These provisions of the statutes would have been more persuasive in 
favor of the defendant’s position had the Legislature not left subdivision 2, § 
3426, exactly as it was passed in 1913. They are not necessarily inconsistent with 
an intent to continue the exception in section 3426 just as it is, or that the health 
and accident code should apply to supplemental contracts not coming within the 
terms of the exception. If we were to construe section 3426 as defendant desires 
us to, we would have to construe it as if all of the section from the first word 
“where” to the proviso were omitted. It would then provide generally that the 
health and accident code should not affect any contracts supplemental to life in- 
surance. If such had been the legislative intent, the provision commencing with 
“where” would have been omitted. Or if we were to adopt defendant’s contention 
that the exception covering all supplemental contracts then in use evinced an in- 
tention to exclude all such supplemental contracts as should be subsequently in- 
corporated in a life policy, we should have to construe it as if it contained an ad- 
ditional clause which would bring the money benefits provided for in the policy 
hefore us within the exception stated in the statute, and from time to time as life 
insurance contracts might be supplemented by additional forms of disability or ac- 
cident insurance we should have to enlarge by construction the provisions of this 
section. To do either would violate well-established rules of construction as well 
as the dictates of common sense. To take the first-suggested construction would 
be to fail to give any force whatever to the clause, “where such supplemental con- 
tracts contain no provisions except such as operate to safeguard such insurance 
against lapse or to provide a special surrender value therefor in the event that the 
insured shall be totally and permanently disabled by reason of accidental bodily in- 
jury or by sickness. * * * ” Section 3426, subd. 2, Mason’s Minn. St. 1927. To take 


the other theory would amount to additional legislation by this court. Such a ¢on- 
struction is not to be tolerated. 


Had subdivision 2, § 3426, been omitted from the health and accident code, 
we might the more readily have found the legislative intent to have been as de- 
fendant contends, but in that subdivision we have a specific exception of supple- 
mental contracts when they contain no provisions except such as operate to safe- 
guard against lapse or to provide a special surrender value in case of total or 
permanent disability. The implication is irresistible that, where such supplemental 
contracts contain provisions not within the exception, the health and accident code 
is intended to apply. The inclusion of the two named exceptions amounted to an 
exclusion from the exception of other supplemental contracts such as the one now 
before us. Cooke v. Iverson, 108 Minn. 388, 397, 122 N. W. 251, 52 L. R. A. (N. S.) 
415. And the inclusion of a provision not covered by the exception takes the en- 
tire supplemental contract out of the exception. 


It is quite clear that the Legislature considered certain disability and accident 
provisions as appropriate to the preservation of life insurance benefits, and, in a 
measure to accelerate such benefits; it evinced an intention to except such pro- 
visions from the restrictions it placed upon health and accident policies. It saw 
no such reason for excepting provisions appropriate to ordinary disability insur- 
ance, and it may very likely have assumed that to enlarge the exceptions beyond 
the extent specified would invite companies to evade the health and accident code 
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by coupling such contracts with life insurance and thus free them from the re- 
strictions of that code. 

3y the construction here adopted we give full force and effect to all of the 
statutory provisions. Section 3426 takes effect according to its terms, and the 
amendment of 1925 operates to exempt from the incontestability clause provisions 
relative to benefits in the event of total and permanent disability and to death by 
accident, all at the option of the company. 

Subdivisions 4 and 5 of section 3315 do not, in our opinion, add much force 
to defendant’s contention. The classification there made of business which may be 
done by insurance companies throws little, if any, light on the legislative intent in 
regard to the application of the health and accident code. 

~ It is further contended that some of the requirements and prohibitions con- 
tained in the statute in regard to the two classes of insurance are so inconsistent 
and contradictory that the two codes may not be made applicable where supple- 
mental contracts such as we have here are involved. We think that companies will 
find no difficulty with those requirements and prohibitions if their contracts are 
drawn with the consideration in mind that they are writing two different classes of 
insurance in one instrument, and if the appropriate provisions of law are made to 
apply to the contract of life insurance and those provisions which are required by 
the health and accident code are made to apply to what is referred to in subdivision 
2, § 3426, as the supplemental contract. In the contract before us many provisions 
appropriate to life insurance only are made to apply to that insurance only. 

Amongst other contentions made by the defendant was one that the insured 
might cancel the life insurance feature of his policy and continue the health and 
accident contract. The contract appears to provide the contrary. The disability 
and accident features may be canceled and the life insurance continued in force.. 
Moreover, in view of the optional standard provisions relative to cancellation of 
the policy at the instance of the insurer, we see no danger of such a situation aris- 
ing. As we understand the policy before us, the disability provision may be dis- 
continued by the insured and the premium reduced accordingly. The annual pre- 
mium is allocated to three classes of insurance—life, accidental death, and total dis- 
ability. The amount of premium charged for each kind of insurance is specified. 

Much reliance is placed upon Reagan v. Philadelphia Life Insurance Company, 
165 Minn. 186, 206 N. W. 162; and Orr v. Prudential Insurance Company, 274 
Mass. 212, 174 N. E. 204, 205, 72 A. L. R. 872. The Reagan Case went off on the 
question of nonpayment af the first premium, and the applicability of the health 
and accident code to the policy in question does not appear to have been the deter- 
mining factor. If it had been, this court would doubtless have followed the Orr 
Case in holding that the violation of the printed clause did not “destroy the con- 
ditions upon which the rights and obligations of the assured and insurer respect- 
ively arise and depend, and thereby create a right in the assured which would not 
exist if the provisions as to the voidability of the death benefit insurance were 
printed in type not obnoxious to the terms of the statute.” The Orr Case seems. 
to go no further than that. It does not say that the Massachusetts health and ac- 
cident code does not apply to contracts within its terms which are supplemental to 
life policies. We adhere to our view that the health and accident code applies to 
the disability features of this contract. 

[2] 2. For the first time, on this reargument, our attention has been called to 
that provision of the health and accident code which requires all indemnities ex- 
cept those for death to be paid to the insured. 1 Mason’s Minn. St. 1927, § 3417 
(11). This nullifies the provision in the policy that, in case of the insanity of the 
insured, such indemnity shall be paid to the beneficiary. Hence, the plaintiff herein 
has no cause of action as we now construe the policy. The order appealed from is 
reversed. 


MURPHREE v. NATIONAL LIFE & ACCIDENT INS. CO. No. 30706. 
Supreme Court of Mississippi, Division B. Jan. 8, 1934. 
151 Southern Reporter 748. 
Syllabus by the Court. 


1. INSURANCE. ; 
Drawing of check for surrender value of policy and sending check to insur- 
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ance agent for delivery to insured, who made offer to cancel policy if insurer 


paid its surrender value, held not sufficient acceptance of offer so as to constitute 
binding contract. 


(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal from Circuit Court, Bolivar County; Wm. A. Alcorn, Judge. 
On suggestion of error. 
Suggestion overruled. 

For former opinion see 150 So. 534. 

Shands, Elmore & Causey, of Cleveland, for appellant. 


Maynard, FitzGerald & Venable, of Clarksdale, for appellee. 
GriFFITH, Justice. 


{1] In its suggestion of error, appellee has urged with plausibility and force 
that there was no necessity for any communication to the insured of the com- 
pany’s acceptance of the offer of cancellation proposed by the insured; that the 
insured made an offer of cancellation upon the terms that the company would 
respond, not by a promise of payment, but by the act of payment of the surrender 
value; that it was contemplated that the company would pay by its check; and 
that as soon as the company had drawn its check and, for the purpose of delviery 
to the insured, sent it to the company’s agent, which was done at once, this act 
was a sufficient overt acceptance by the company although the check never passed 
out of the company’s hands and the insured had received no word of what the 
company had done or intended to do. 

[2] There is a distinction between an offer which asks that the offeree 
promise to do something and an offer which proposes that the offeree shall do 
something; that is to say, between an offer to make an executory contract, and 
an offer in exchange for an act. In the latter case the performance of the act 
at the time and in the manner prescribed by the offer completes the contract and 
notice of the acceptance other than the overt performance of the act is generally 
unnecessary. 1 Williston on Contracts, § 88; 6 R. C. L. p. 607; 13 C. J. p. 284. 
The most frequent applications of the rule are where there are offers to members 
of the public, as, for instance, offers of rewards, and as to particular persons in 
orders for goods to be selected and shipped. But in cases of offers to the general 
public, as, for instance, in offers of rewards, it is not enough that an offeree 
shall enter upon the doing of the act; he must substantially complete it; and in 
cases of goods ordered it is not enough that the offeree shall merely enter upon 
some part of the work of filling the order. although done openly, as was held in 
Pioneer Box Co. v. Price Co., 132 Miss. 189, 96 So. 103, 29 A. L. R. 1349. 

When the rule above mentioned is invoked and the doing of the act stipulated 
in the offer is relied upon by the offeree as dispensing with the necessity of 
notice of acceptance, the act must have been performed, or at least it must have 
progressed to the point where what has been done cannot be undone or revoked 
by the offeree. It would not be dependable in law or sound in business administra- 
tion to place the rule upon a less secure foundation. The check drawn by the 
company in this case remained at all times as completely within its control and 
as completely revocable as if it had never been taken out of the book of blanks 
upon which it was written. On the other hand, if the company had mailed the 
money to the insured in currency by registered letter or had sent a_postoffice 
money order, then it could have been held, perhaps, that the act had progressed 
to the stage where it could be said to be substantially completed, although the 
money was not actually received before the death of the insured; for there, 
after the registered letter containing the money or postoffice money order was 
mailed, it would become an act irrevocable by the offeree, and the delivery to the 
offerer would, in point of law, be completed. 

Suggestion of error overruled. 





Franklin Life Ins. Co. v. Jones 


FRANKLIN LIFE INS. CO. v. JONES. No. 30950. 
Supreme Court of Mississippi, Division B. Jan. 22, 1934. 
152 Southern Reporter 285. 
Syllabus by the Court. 
1. INSURANCE. 

Whether insured made proof of disability to insurer as required by life policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2, INSURANCE. 

Under life policy which was incontestable after one year except for non- 
payment of premiums, insurer held required to ascertain whether insured’s state- 
ments in application for reinstatement were true within one year after reinstate- 
ment of policy following its lapse, and to take action if statements were untrue. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Circuit Court, Winston County; Jno. F. Allen, Judge. 

Suit by Early Wade Jones against the Franklin Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

FE. M. Livingston, of Louisville, for appellant. 

W. A. Strong, Jr., and Rodgers & Prisock, all of Louisville, for appellee. 

Eruripce, Presiding Justice. 

On September 4, 1919, Early Wade Jones, appellee, took out a policy of life 
insurance with the Franklin Life Insurance Company, appellant, which policy, 
after one year, was incontestable except for nonpayment of premiums. In 1922 this 
policy lapsed for nonpayment of premiums, but was reinstated shortly after it 
lapsed, and shortly thereafter a loan was procured on the policy by the appellee 
in the sum of $57. The application for the reinstatement shows that Jones was 
in good health at that time. 


According to the evidence for the appellee, the premiums were paid and the 
policy was kept in force until February, 1925, when notice was given the insur- 
ance company that Early Wade Jones had become totally and permanently dis- 
abled, being afflicted with tuberculosis, and an adjuster was sent who took 
Jones’ statement, in writing, on blanks furnished by the insurance company dis- 
closing these facts. Appellee’s evidence also showed that the notice was originally 
given to the state manager of the company at Clarksdale, said notice being duly 
mailed postage prepaid; that said state manager received the notice and an 
adjuster was sent. It was also shown that the state manager sent the letter 
notifying the company of Jones’ inability to the home office; that the home office 
thereupon sent blanks to the state manager, who, in turn, mailed them to Jones 
to be filled out by him and his physicians and returned to the company. 


The appellant, Franklin Life Insurance Company contends that this proof 
was never filled out and filed as required by the terms of the policy; while the 
testimony of the appellee and his physicians is to the effect that they made out 
the proof of loss; and that such proof was sworn to and duly mailed, postage 
prepaid, to the state manager at Clarksdale, Miss. The insurance company con- 
tends that this proof was never received. 


Under the terms of the policy, payment of premiums was waived in case of 
the insured becoming permanently and totally disabled; consequently, after the 
proof of disability was made in 1925, no further premiums were paid, and in 
1932 the insured brought this suit against the company for the cash surrender 
value of the policy. 

To this declaration the general issue was pleaded, and a special plea was 
filed by the insurance company alleging that on November 2, 1922. the appellee 
applied for and was granted a loan of $57, and the insurance policy was assigned 
to it by the appellee, and that a lien existed on the policy for payment of the 
loan; that on the date the policy lapsed for nonpayment of the premium the 
lien against the policy amounted to $64.05, and that it now amounts to $94.29. 
There was also a special plea filed by the company alleging that, if Jones ever had 

‘-ause of action against the company, it arose on Aopril 4, 1925, and that no suit 
accrued more than six years prior to the filing of this suit, and the same is now 
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barred by section 2292, Code 1930. There was also notice under the plea of 
general issue that the company would prove on the trial that the policy sued on 
had lapsed for nonpayment of premiums on March 4, 1925, when there was $64.05 
due and owing on the policy for the loan; that the policy had been assigned as 
security for the loan; that, after deducting the amount of the loan and interest, 
the automatic extended insurance provided for in the policy was for a period 
expiring on August 12, 1928; that no proof of disability of Early W. Jones 
iad been made to the company while the policy was in force, and no demand 
was made for payment of the cash surrender value of the policy until the filing 
of this suit. 

There was no special plea setting up breach of warranty as to the alleged 
sound health of the insured at the time the policy was reinstated after it had 
lapsed, as above set forth. 

The jury returned a verdict for the appellee, Early W. Jones, for the cash 
surrender value of the policy sued for, less the amount of the loan, from which 
judgment the insurance company prosecuted this appeal. 

[1] We have examined the contention of the appellant, and we think it was 
a question for the jury, and that there was ample evidence to sustain the con- 
tention of the appellee and the judgment rendered in his favor. 

The policy was incontestable after one year from its date for any cause 
except the nonpayment of premiums. 

It was contended in the trial that the appellee had filed some sort of claim 
as a disabled soldier, and the trial court admitted this evidence as affecting the 
credibility of his evidence. 

[2] The policy being incontestable after one year, it was the duty of the 
insurance company to ascertain within one year whether the statements in the 
application for reinstatement were true, and to take action if untrue. We think 
the reinstatement is governed by the same principles as the original application. 

We have considered the instructions granted and refused for both parties, 
and find no reversible error therein. 


The judgment of the court below will accordingly be affirmed. 
Affirmed. 


AMERICAN CENTRAL LIFE INS. CO. v. BUSCHMEYER. No 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933. 
65 Southwestern Reporter (2d) 959. 
1. INSURANCE. 


Insured’s acceptance of contract of insurance is as essential to contract as 
is insurer’s acceptance. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Circuit Court, Lafayette County; Robt. M. Reynolds, Judge. 

Suit by the American Central Life Insurance Company against Minnie 
Buschmeyer. From a judgment dismissing tHe suit, plaintiff appeals. 

Affirmed. 

Robert A. Adams, of Indianapolis, and Henry C. Chiles, of Lexington, for 
appellant. 

Aull & Aull, of Lexington, for respondent. 

Suain, Presiding Judge. 

This suit in equity was instituted by the American Central Life Insurance 
Company, a corporation of Indianapolis, Ind., as plaintiff,; and seeks to have 
declared forfeited and of no effect the contract and reinstatement of a policy 
of insurance issued on the life of one Henry G. E. Buschmeyer, deceased. 


Minnie Buschmeyer, mother of the insured, is the designated beneficiary in 
the policy and the defendant herein. 


A demurrer based upon an assertion of failure of plaintiff’s petition to state 
a cause of action was interposed in the circuit court and the same was heard and 
sustained; the plaintiff declining to plead further, the court dismissed plaintiff's 
petition. From the judgment of the court dismissing the cause, the plaintiff has 
duly appealed. 


17920. 


Opinion. ; 
Plaintiff in its pleadings sets up the fact that it is an Indiana corporation 
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licensed to write insurance in Missouri; that on February 20, 1917, one Henry 
CG. E. Buschmeyer made a written application for life insurance and on March 
23, 1917, amended said application, and that pursuant thereto, plaintiff issued 
policy on his life for $2,500 with his mother, the defendant herein, as beneficiary. 
It is alleged that the policy was of the date of February 25, 1917, and that same 
was duly delivered to insured. It is further plead that “after one year from the 
date hereof, this policy shall be incontestable.” The petition alleges: 

“That in the application of said insured for said insurance, it was agreed 
by said insured in his application as the same appears by said Exhibit ‘A,’ made 
2 part hereof as aforesaid, that such application should be submitted to and acted 
upon by the plaintiff at its home office, which was then, has all times alleged 
herein been, and is now in the City of, Indianapolis, State of Indiana, and that 
insurance should not be in force until plaintiff had so acted upon and approved 
such application; that said application was submitted to plaintiff at its home 
office, in Indianapolis, Indiana, and that plaintiff did at its said home office approve 
the same and grant said application and issue said policy and, hence, plaintiff 
avers that said centrect of insurance was and is an Indiana contract and gover- 
ned by the law of said State of Indiana: 

“That in said policy No. 50380, and being Exhibit ‘A,’ it was provided that, 
‘At any time after any default in premium payment, upon written application by 
the insured and presentation at the home office of evidence of insurability satis- 
factory to the company, this policy may be reinstated, upon the payment of 
arrears of premiums with compound interest thereon at the rate of five per centum 
per annum.’” 

Plaintiff further pleads making tender of $125.78, premiums collected, and 
asks that the contract of insurance and the reinstatement thereof be declared 
forfeited and of no effect; that a decree be rendered ordering the contract and 
reinstatement rescinded; that the policy be canceled as lapsed for nonpayment of 
premiums and as void and of no effect; and asks for such other relief as plain- 
tiff in equity is entitled to. 

The gist of the issue herein is as to whether the law of Missouri or the law 
of Indiana is the law governing the case. Based upon allegation, plaintiff presents 
that as the contract for the insurance in the first instance and the contract for 
reinstatement in the second instance provide for acceptance in the state of 
Indiana, therefore, the contracts are Indiana contracts and the law of Indiana 
controls. 

Our laws make provision for foreign insurance companies to do business in 
Missouri, and it appears that such privilege has been granted to the plaintiff in 
this case. 

Plaintiff, having accepted the beneficence and protection of our laws, must 
be held to conduct its business in Missouri in accordance with its laws. Our 
courts will tolerate no subterfuge which permits a company to clothe itself in 
the garb of a Missouri concern and contract with our citizens, who bear the 
burdens of government, and accept consideration from these citizens, then subject 
them to the conflicting laws of another state. While our citizens have a perfect 
right to make contracts controlled by the law of another state, still our courts 
will protect them from being so subject to said laws in the absence of a showing 
of mutual agreement to that effect. 

[1] The acceptance of an insurance contract by the insured is as essential 
to the contract as is the acceptance by the insurance company. The acts of 
delivery to and acceptance of the thing contracted for by the purchaser are con- 
Stituent acts which are given full force and effect in the laws of Missouri. A 
petition seeking to apply the law of another state to an action brought in this 
State must be explicit in facts, not in conclusions. Cravens vy. N. Y. Life Insur- 
ance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628. 

[2] The petition in the case at bar clearly sets forth the law of Indiana as 
to the limitations in which it can contest in that state and as to the breach by 
fraudulent representations applicable in that state. If it could be concluded that 
the law of Indiana controls, then a cause of action is stated. There is, however, 
a failure to state a cause of action under our Missouri law, for the reason that 


the petition does not plead the fact of alleged breach of warranty as contributing 
to the death of the insured. 


















1116 The Insurance Law Journal, Vol. 82 | [May, 1934 








Plaintiff urges that this being a suit in equity the above provision of Missouri 
law does not apply, and cites New York Life Insurance Co., 219 Mo. App. 609, 
282 S. W. 494. The case cited is one wherein the allegation omitted in plaintiff's 
petition was duly pleaded. No issue is made in the case at bar as to the right to 
bring action to cancel after death of insured. The contention is that in attempting 
to bring such a suit the plaintiff has failed to state a cause of action. 

[3] Section 5732, R. S. 1929 (Mo. St. Ann. § 5732, p. 4373), controls in 
Missouri and is as applicable in suits in equity as in suits at law. AEtna Life 
Insurance Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584. 

{4] The plaintiff presents in its brief that defendant by demurrer has admitted 
plaintiff's allegation that the law of Indiana controls. Defendant’s demurrer is 
predicated upon the allegation that plaintiff’s petition failed to state a cause of 
action. If that be found the case, we hold that a petition which states no cause 
of action cannot be made to state a cause of action by demurrer. Such a demurrer 
cannot be an aider to a statement of a cause of action. 

[5, 6] Plaintiff's petition, neither as to the first and amended application or 
as to the execution of the policy thereon, nor as to the application for reinstate- 
ment and the reinstatement thereon, pleads either fact or circumstances from 
which a court can conclude that this policy, evidently issued under its privilege 
ts do business in this state, was other than a Missouri contract, fully governed 
by the laws of this state. A pleading should state facts, not conclusions, and 
plaintiff's statement of its conclusion as to the law of Indiana controlling cannot 
be accepted in the absence of allegations of fact necessary to support such a 
conclusion. 

Plaintiff cites much authority, and its brief shows considerable legal research 
In the face of the conclusions reached and stated above, we need not discuss these 
authorities. 

We conclude that the petition fails to state a cause of action under the 
Missouri law, for the reason stated above; the petition does not plead the fact 
of an alleged breach of warranty as contributing to the death of insured. As we 
find nothing stated in the petition which enables us to hold that the law of 
another state than the law of Missouri controls, we conclude no cause of action 
is stated. 

Judgment is affirmed. 

All concur. 


MACK v. ACACIA MUT. LIFE ASS’N. No. 17880. 
Kansas City Court of Appeals. Missouri. Nov. 6, 1933. 
Rehearing Denied Dec. 4, 1933. 
65 Southwestern Reporter (2d) 1045. 
3. INSURANCE. 

Return, by beneficiary to insurer, of $2,500 paid under release obtained by 
duress by insurer from beneficiary, named in two life policies for $10,000, held 
not condition precedent to action by beneficiary to recover amount of policies, 
since release was not supported by valid consideration. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

On Motion for Rehearing. 
8. INSURANCE. , 

Evidence that release was obtained by ordinary duress by insurer from 
beneficiary named in life policies on which beneficiary sought to recover held 
sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Suit by Daisy L. Mack against the Acacia Mutual Life Association. From 
a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Landis & Landis, of St. Joseph (E. M. Thore, of Washington, D. C., of 
counsel), for appellant. 


Sherman & Sherman, of St. Joseph, and Louis V. Stigall, of Jefferson City, 
for respondent. . 
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SHAIN, Presiding Judge. 

This is a suit in two counts brought by Daisy L. Mack, widow of Walter L. 
Mack, deceased, as plaintiff, against Acacia Mutual Life Association, appellant 
herein, defendant below. 

The facts as shown by the record are, briefly: That the defendant had on the 
Ist day of April, 1928, for value, issued its policy of insurance No. 225032, 
declared upon in the first count of the petition, on the life of plaintiff's deceased 
husband in the sum of $5,000, and that said defendant had on April 1, 1928, for 
value, issued its policy of insurance No. 243828, declared upon in the second 
count of said petition, on the life of plaintiff's deceased husband. 

It stands admitted that the plaintiff is the beneficiary named in each policy. 

It stands admitted that Walter L. Mack departed this life February 2, 1931. 
Plaintiff makes claim that all requirements precedent to recovery have been duly 
met. There is no issue as to formal proof of death having been made. 

The defendant pleads as defense that deceased had permitted each of the 
policies to lapse by failure to pay premiums due at the quarterly installment, 
January 1, 1930. Further answering, defendant states that deceased on April 5, 
1930, executed an application for reinstatement, which application stated that he 
was in good health and not sick since January 1, 1930, the date that the policy 
lapsed under the contract. Further that deceased’s statements were warranties 
conditioned that they become a part of the contract and, if false, reinstatement to 
he null and void. 

It is clear from the evidence that there was a default and that reinstatement 
was based upon the truthfulness of deceased’s representation as to health. The 
defense herein is predicated upon allegation of the falsity of deceased’s war- 
ranties as to health under the allegation that same was false, for reason that at 
the time reinstatement was had deceased had a goiter and that said goiter directly 
contributed to his death, and upon further allegation that after the death of 
plaintiff's husband, the defendant denied liability for reasons stated above. The 
defendant further pleads that whereas parties were unable to reach an agree- 
ment, that the plaintiff and defendant entered into compromise agreements and 
settlements as to both policies and that contracts in writing were entered into 
between plaintiff and defendant as to both policies, wherein plaintiff acknowledged 
satisfaction in full as to all further liability upon the payment of $2,500 from the 
defendant to plaintiff. The evidence shows said amount was paid to plaintiff. 

The defendant offered evidence in suppcrt of its allegation as to the deceased 
having a goiter. The instruments of writing embracing the settlements are in 
evidence and upon their face present settlements in due form and full release in 
due form. 

The plaintiff in reply denied the allegations as to falsity of warranties in 
application for reinstatement, denied existence of a goiter, and set up that the 
contract and release aforesaid was secured by fraud and duress upon the part 
of defendant, and therefore void. 

Plaintiff offered evidence in support of her allegation denying existence of 
goiter and also evidence upon which duress is based, but failed to offer sufficient 
proof of fraud on the part of defendant. 

Trial was by jury, and the jury found for plaintiff for $5,000 on each count, 
giving credit, however, for $2,500 already paid, leaving balance of $7,500, from 
which defendant duly appealed to this court. 


Opinion. 
The defendant appealing has in its brief made the following assignments of 
error: 
“Assignment of Errors. 


“I. The Court: erred in refusing the defendant’s three general demurrers; 
one at the close of plaintiff’s case, one at the close of plaintiff’s rebuttal and one 
at the close of the whole case. 

“II. The Court erred in refusing defendant’s special demurrer, Instruction F. 

“III. The Court erred in refusing defendant’s Instruction E. 

“TV. The Court erred in refusing defendant’s Instruction C. 

“V. The Court erred in giving plaintiff’s Instructions No. 1 and No. 2. 

“VI. The verdict of the jury is for the wrong party, is contradictory on its 
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face under the instructions, and is contrary to the instructions of the Court and 
is the result of sympathy, and passion and prejudice.” 

Defendant’s assignments I and II deal with the question of bar to plaintiff's 
action by reason of fact that plaintiff had not tendered or paid back the $2,500 
paid to her for settlement and release. 

Much authority is cited in the briefs touching the above issue. 

Authorities cited are intended as guideposts to the court. General rules of 
law present a broad and easily marked out course. However, law is reason, and 
when the reason of law ceases, the law ceases, wherein there often appears many 
divergent paths by way of exceptions to the rule. At such a point in the path of 
judicial review there may arise confusion, for the reason that the pathway of 
exception to be taken depends upon the reason for the ceasing of the general rule. 


[1] The general rule as to rescission of contract is undoubtedly to the effect 
that restoration of the status quo is precedent to the right of action. 


It, of course, must be conceded that plaintiff’s right of action in his case is 
barred unless the issue involved brings the case within an exception to the general 
rule. 

The cases cited in the briefs in this case seem to be cited indiscriminately and 
without regard as to the particular reason, if any, as to whether or not the rule 
or exception should apply in this particular case. Most of the cases cited on one 
hand deal in the question of fraud, wherein it is held that where fraud is shown 
to inhere in the procurement of the contract no tender is requisite. Counter cases 
are cited wherein the fraud inures in the release itself or in the treaty, wherein 
the general rule, and not the exception, applies. 


As the question of the compromise agreement being procured by fraud on 
the part of defendant was withdrawn by defendant’s instruction No. 1, fraud 
cases cease to be directly germane to the issue herein involved. 


The question of duress, however, is in this case, and the discussion as to con- 
tracts procured by duress often very closely follow parallel lines with fraud cases. 

In fraud cases there is a well-marked distinction as between contracts as to 
liquidated and unliquidated claims, as to the issue of restoring status quo of par- 
ties, and we see mo reason why the same distinction does not as a general rule 
apply in duress. Another question that comes up for consideration is this: While 
compromise settlements are as a general rule given the same consideration as to 
validity as is applied to contracts in general, still there sometimes arises conditions 
in compromise settlements wherein our courts in accordance with reasons make 
distinctions. The text in C. J. vol. 12, at pages 355-357, paragraphs 57 and 58, is 
to the effect that the same rules or exceptions as to restoration apply to cases 
wherein either fraud or duress is claimed. 

[2] Apropos to the determination of the question of rescission of contract for 
any cause, fraud and duress included, the question of consideration supersedes all 
other questions involved, and independent of question of whether fraud or not, or 
duress or not, if it appears that the party on the one hand parted with nothing 
that he had a right to retain, and the party on the other hand receives nothing but 
what he has a right to receive, it follows that restoration is not necessary to right 
to sue. A careful reading of the cases wherein either fraud, mistake, or duress 
are prominent in the considerations expressed, the opinions will reveal that the 
real reason of the decision is very often based on the fact of consideration. 

It has been held, in cases involving damages for personal injuries, that ordinary 
duress but renders a settlement of the claim voidable and not void, and as the claim 
is unliquidated, restoration of status quo is a precedent to right to sue. McCoy 
v. James T. McMahon Const. Co. (Mo. Sup.) 216 S. W. 770. ; 

It appears that where a good Se ee ee _ aa 
duress but renders the contract voidable and restoration of status qu - 
cessary to right to sue. Wood v. Telephone Co., 223 Mo. loc. cit. 563, 123 S. W. 6. 

As fraud has been eliminated from consideration, it follows that effect being 
given to the opinion in Wood v. Telephone Company, supra, the right of plaintiff 
in this case to sue without first tendering or paying back the $2,500 cannot be con- 
cluded in her favor by reason of either fraud or duress. 

It follows that the issue herein must be determined upon the fact alone as to 
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whether the contract of settlement was supported by any valid consideration within 
the meaning of the law. 

In the case of Biddlecom’ v. Assurance Company, reported in 167 Mo. App. at 
page 581, 152 S. W. 103, a very similar compromise agreement was involved as in 
the case at bar. In that case, as in this, there was an instruction eliminating fraud. 
No duress, however, is directly involved in that case. 

[3] In the Biddlecom Case, at page 588 of the opinion in 167 Mo. App. 152 
S. W. 103, 106, the court says: “It is held that, where the amount of the benefit in 
a policy was for a fixed sum, a settlement and receipt for a less sum was without 
consideration.” The above case cites Goodson y. National M. A. Association, 91 
Mo. App. loc. cit. 351; St. Joseph School Board vy. Hull, 72 Mo. App. 403; Crowder 
y. Continental Casualty Co., 115 Mo. App. loc. cit. 539, 91 S. W. 1016. In the Bid- 
dlecom Case it was specifically held that the return of $800, that had been paid 
in the compromise settlement, was not requisite to plaintiff’s right to sue. For 
like reasons, we hold that there is no merit in defendant’s first and second assign- 
ments of error 

As to defendant’s assignment III, we conclude that as to the question of em- 
ployment of an attorney by plaintiff, an issue of fact was raised by the evidence 
and hence the refusal was not error. 

As to assignment of error No. IV, the giving of same would constitute a 
withdrawal of the issue of duress as was presented in plaintiff’s instructions No. 
I and No. I]. The defendant in assignment No. V assigns the giving of plaintiff's 
said instructions as error, and we therefore consider these assignments together. 

[4] A late decision cited in defendant’s brief, R. S. Jacobs Banking Co. v. 
Federal Reserve Bank (Mo. App.) 34 S.W.(2d) 173, clearly states the law. There- 
in, it is clearly expressed that to be duress the evidence must show constraint such 
as to virtually take away free agency. Duress is classified as by force and or- 
dinary. We conclude that the evidence in the case at bar raises an issue of fact 
as to ordinary duress and we conclude there was no error in submitting that issue 
to the jury. 

The defendant, under “Points and Authorities,” No. V, presents the following: 
“Plaintiff's instructions 1 and 2 are erroneous for the reason that they do not sub- 
mit to the jury the facts which constitute duress and undue influence. They sub- 
mit a question of law which gives the jury a roving commission. They are broader 
than the pleadings by failing to restrict the jury to the specific acts alleged in the 
reply. Macklin v. Fogel Const. Co., 326 Mo. 38, 31 S.W.(2d) 14; Pattonsburg 
Savings Bk. v. Koch (Mo. App.) 255 S. W. 580; Munoz v. American Car & 
Foundry Co., 220 Mo. App. 902, 296 S. W. 228; Higgins v. Medart Patent Pulley 
Co. (Mo. App.) 240 S. W. 252; Snyder v. Snyder, 76 Ind. App. 9, 131 N. E. 248.” 

We find nothing in the authorities cited that we conclude supports defandant’s 
contentions. In defendant’s instruction M the elements involved are clearly set 
out, and we conclude that when the instructions are taken together there is no 
misdirection as to the issue of duress. 

In defendant's brief under “Points and Authorities,” No. VI, the following is 
presented: “The finding of the jury is for the wrong party. It is contradictory and 
inconsistent on the face of it and is in direct disregard to the court’s instructions. 
Burrel Collins Brok. Co. v. Hines, 206 Mo. App. 669, 230 S. W. 371; Connelly vy. 
Ill. Cen. R. R. Co., 120 Mo. App. 652, 97 S. W. 616; Healey v. R. R. Co., 20 R. I. 
136, 37 A. 676; Fix v. Button, 167 Ky. 621, 181 S. W. 174; McManus v. Lbr. Co., 
109 Minn. 355, 123 N. W. 1080; Zeilian v. Joe Beggs & Co., 153 App. Div. 687, 138 
N. Y. S. 711; J. I. Case Threshing Mach. Co. v. Mattingly, 142 Ky. 581, 134 S. W. 
1131; Texas Elec. Ry. v. Burt (Tex. Civ. App.) 272 S. W. 255; Rubel v. Weiss, 
146 A. 42,7 N. J. Misc. 447.” 

The authorities cited do not apply in this case for the reason that there is 
competent evidence supporting the findings of fact under instructions that fairly 
declare the law. 

_ Under “Points and Authorities,” No. VII, found in defendant’s brief, is the 
following: “The verdict of the jury is the result of such passion and prejudice and 
sympathy that the appellate Court should set it aside. This is shown both by the 
jury’s disregard of the evidence and disregard of the Court’s instructions. St. 
Paul Fire & Marine Ins. Co. v. Kendle, 163 Ky. 146, 173 S. W. 373; Empey v. Ca- 
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ble Co., 45 Mo. App. loc. cit. 424; Lehnick v. Street Ry. Co., 118 Mo. App. 611, 
94 S. W. 996; Jones v. Railway Co., 287 Mo. 64, 228 S. W. 780, loc. cit. 784.” 

[5, 6] It is, of course, the duty of the trial judge to set aside the verdict of a 
jury, if it be clearly shown that the verdict was the result of passion and prejudice 
and that the instructions were disregarded by the jury. However, trial courts are 
put in a much better position to judge as to such matters than is the appellate 
court, and it does not come within the province of the appellate court to interfere 
in such matters, unless it be manifestly shown by the record that the ends of jus- 
tice have been thwarted by the action of the jury in that respect. We conclude 
that the record in this case does not present facts and conditions to justify us in 
setting the verdict aside. 

In accordance with the conclusions reached, the judgment of the trial court is 
affirmed. 

All concur. 

On Motion for Rehearing. 

Counsel for defendant in his motion for rehearing insists that our conclusions 
on the question of the settlement contract, to the effect that there was no lawful 
consideration for same under conditions shown, is based upon a theory not pre- 
sented in the lower court. 

[7] The first point made by defendant in its brief is the assertion that the 
acceptance of the money paid barred plaintiff's action. A question of law being 
thus raised by defendant, it certainly became the duty of the court to determine 
same. The fact that the court gives reasons for its conclusions on a point raised 
by an appellant does not conflict with the rule that an appellate court must deter- 
mine the issues on the same theory as presented and determined in the lower court. 

Defendant complains that this court did not give consideration of its conten- 
tion that acceptance of benefits of the actions of an attorney, even though not 
employed, bound the plaintiff. 

As to the employment of Mr. Mitchell, we stated in substance that the question 
of his employment was one for the jury. 


As to the other phase now complained of, suffice it to say that this court 
having, for reasons assigned, found that plaintiff received nothing that she was not 
entitled to receive, and that defendant parted with nothing that it was entitled to 
retain, eliminates the question raised that plaintiff received benefits by the services. 

Our conclusion in the above matter is based upon the above, and not upon 
any depreciatory holding as to the services of the learned counsel in question. We 
are glad to say that there is nothing shown in the record of this case which reflects 
upon his professional conduct or which reflects upon his right to make charges for 
the same, and in the light of our conclusion, defendant got more in plaintiff's 
instruction No. 1 than it was entitled to when the recovery by plaintiff was pred- 
icated upon the question of whether the attorney was employed or not. 

[8| As to the omission, in the opinion, of the record evidence upon which we 
hased our conclusion as to duress being an issue of fact in the case, we concluded 
that as the defendant so completely submitted the issue of duress in its given 
instructions L and M, the burdening of the opinion with the facts shown in the 
record as to that issue was superfluous. Further, it appears shown by the record 
that defendant did not raise the issue by demurrer nor otherwise than by objec- 
tion to a refusal of its instruction C, and, as before stated, defendant thereafter 
submitted the issue by its offered instruction. However, even to the extent of 
unnecessary length of judicial opinion and for the satisfaction of complaining 
counsel, we quote testimony of plaintiff as follows: “They told me if I didn’t sign 
it, there would be things brought out about my hushand’s character that would not 
be—business dealing that would be a disgrace to the family. They came in the 
bedroom. I didn’t know I signed two things. They said they did not think they 


owed me anything. I did not read what I was signing. I didn’t want to sign it 
but they told me to sign it.” 


Again plaintiff testifies: “I didn’t know what they would do. I didn’t know 
anything about law. I didn’t know whether the statements made by my daughter 
and Mr. Thore and Mr. Mitchell were true. He said he could get fifty witnesses 
from south St. Joseph that my husband did crooked dealings. I did not know 
whether that would happen in court if I did not sign. I signed the release because 
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they said I would not get anything if I did not sign that, and my husband’s char- 
acter would be brought out and things—business dealings that he had that were 
crooked.” 

The evidence shows that the woman was at home, sick, nervous, and in bed 
when the instrument was signed. 

“The character of threats is not material, it being sufficient to constitute legal 
duress if they deprive the party purporting to be obligated by the contract of his 
free moral agency, and threats to expose the contracting party or his near relative 
by blood or marriage to deep disgrace may be sufficient.” Mississippi Valley Trust 
Co. v. Begley, 298 Mo. 684, 252 S. W. 76. 

While we gladly set forth the evidence above, it should always be borne in 
mind that the statute should not be so followed as to unduly swell the length of 
judicial opinions. Smarr v. Smarr, 319 Mo. 1153, 6 S.W.(2d) 860; Turner v. 
Anderson, 236 Mo. 533, 139 S. W. 180. 

Complaint is made of the language in instruction, to wit, “threats and undue 
influence.” Preceding in the instruction the jury was required to find that the 
execution of the instrument was under compulsion. When the instruction is read 
as a whole, it limits the issue to duress by threats and undue influence of the 
officers and agents of defendant, and, as the instruction directs that it must be 
found that the same overcame plaintiff’s will, we conclude no error is presented. 

Complaint is made that instructions do not set out facts of duress, but submit 
the issue as one of law. 

It is not customary to set out evidence in the instructions, and it is shown 
that defendant asked and received an instruction withdrawing from the jury such 
facts as it concluded did not constitute duress. We conclude that the evidence, 
remaining after exclusion of all asked for by defendant, is a sufficient showing of 
fact to support the finding of the jury on that issue; that the instructions taken as 
a whole fairly declare the law; that there was a fair and impartial trial had in 
the lower court; and that there is nothing presented on defendant’s motion for 
rehearing which alters our conclusions as expressed in the opinion handed down 
at the October call. 

Motion for rehearing denied. 

All concur. 


CRNIC v. CROATIAN FRATERNAI, UNION OF AMERICA. No. 17717. 
Kansas City Court of Appeals. Missouri. Nov. 6, 1933. 
Rehearing Denied Dec. 4, 1933. 
66 Southwestern Reporter (2d) 161. 


3. INSURANCE. 

In action for sick benefits, defendant could not complain that by-law of 
society requiring doctor’s certificate to be sent in monthly by member claiming 
sick benefits was not complied with, where defendant ignored doctor’s certificates 
sent in for three consecutive months, while local lodge accepted sick benefit dues. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

4. INSURANCE. 

In action on fraternal benefit certificate for sick benefits, evidence supported 
findings for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from Circuit Court, Adair County; Paul Higbee, Judge. 

Action by Josip Crnic against the Croatian Fraternal Union of America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Murrell & Murrell, of Kirksville, for appellant. 

Ed Jayne and Rieger & Rieger, all of Kirksville, for respondent. 


PARKE v. NEW YORK LIFE INS. CO. No. 7130. 
Supreme Court of Montana. Dec. 14, 1933. 
Rehearing Denied Jan. 10, 1934. 
28 Pacific Reporter (2d) 443. 
4 INSURANCE. 


Life insurance policy, issued on application declaring insured’s statements 
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representations, not warranties, in absence of fraud, remained binding on insurer, 
unless it showed insured’s actual fraud in failing to answer questions fully and 
fairly according to his best information and belief. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE. ; : ; ; : 

Burden was on insurer in action on life policy to show that insured’s alleged 
fraudulent representations in application were untrte, intended to conceal condi- 
tion of his health; and inducement, for issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. ; ; 

Generally, medical consultation or attendance for slight or temporary indis- 
positions need not be disclosed in application for life insurance policy, and insured 
is not guilty of fraud as matter of law in failing to report such attendance or 
consultation. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

7. INSURANCE. ; 

Whether insured was guilty of fraud, barring recovery on life insurance 
policy, in failing to disclose consultation with physician in application, held for 
jury. a: 

The evidence disclosed no statement by physician as to exact nature 

of insured’s ailment or expression of opinion to insured as to whether 
his condition was serious and showed that he was prevented from follow- 
ing his employment for only day or so as result of such indisposition; 
there was no testimony that insurer would not have issued policy had 
insured given all his information in response to such question, nor any 
evidence of connection between such indisposition and serious disease, 
which caused insured’s death, except another physician’s statement that 
such disease, in the course of growth and development of tumor, might 
cause pain. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9. INSURANCE. 

Language of insurance contract, prepared by insurer, must be interpreted 
against it and doubt resolved in beneficiary’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE. 


Life insurance policy held effective on date of execution, not of subsequent 
delivery, thereof, and hence not invalidated by insured’s consultation with doctors 
between such dates. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from District Court, Valley County; C. B. Elwell, Judge. 

Action by Ruth J. Parke against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Charles R. Leonard and W. D. Kyle, both of Butte, for appellant. 
George E. Hurd, of Great Falls, for respondent. 


ANDERSON, Justice. 


Plaintiff, as beneficiary, brought this action to recover upon a life insurance 
policy. In her complaint she alleged the execution and delivery of the policy by 
the defendant on the life of Charles F. Parke on July 9, 1930, the death of the 
insured on May 5, 1931, proof of death made on June 5, 1931, that she was the 
beneficiary named in the policy at the time of its execution and delivery, and 
that the insured paid all the premiums falling due and otherwise performed the 
terms and provisions of the policy. Plaintiff expressly waived any claim under 
the double indemnity provisions of the policy, and alleged demand for payment 
of the sum of $3,000, the face of the policy, which was by the defendant refused. 

Defendant by its answer admitted all the allegations of the complaint, except 
it alleged delivery of the policy on August 24, 1930, and denied its delivery on 
July 9 of the same year, as alleged by the plaintiff. It affirmatively alleged that 
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in the application made by the insured on June 30, 1930, he as a part thereof was 
asked the following questions and made answers thereto as follows: 

“Q. 8. Have you ever consulted a physician or practitioner for or suffered 
from any ailment or disease of 

“(A) The Brain or Nervous System? A. No. 

“Q. (B) The Heart, Blood Vessels or Lungs? A. No. 

“Q. (C) The Stomcah or Intestines, Liver, Kidneys or Bladder? A. No. 

“Q. (D) The Skin, Middle Ear or Eyes? A. Yes, Eye. No. of Attacks: 

Date: 1925. Duration: 1 yr.; Severity: Mild. 

“Q. 9. Have you ever had Rheumatism, Gout or Syphilis? A. No. 

“Q. 10. Have you ever consulted a physician or practitioner for any ailment 
or disease not included in your above answers? A. No. 


“Q. 11. What physicans or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? A. None.” 

Defendant further alleged that the application which became a part of the 
policy contained the following provision: “All statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties, and 
no statement shall avoid the policy or be used in defense to a claim under it, 
unless it is contained in the written application and a copy of the application is 
indorsed upon or attached to this policy when issued. No agent is authorized 
tc make or modify this contract, or to extend the time for the payment of 
premium, or to waive any lapse or forfeiture or any of the company’s rights of 
requirements. All benefits under this policy are payable at the Home Office of 
the company in the city and state of New York.” 

Defendant further alleged that the insured was guilty of fraud, in that prior 
to the application and in the month of _ May, 1930, the insured _consulted 
and was examined and treated by a physician for an abdominal ailment, of 
which no mention is made in the application. It is alleged that the ailment for 
which he was treated developed to be a cancerous growth or condition which 
caused his death on or about May 5, 1931. 


The defendant further alleged that the application provided as follows: “It is 
mutually agreed as follows: 1. That the insurance hereby applied for shall not 
take effect unless and until the policy is delivered to and received by the appli- 
cant and the first premium thereon paid in full during his lifetime, and then only 
if the applicant has not consulted or been treated by any physician since his 
medical examination; provided, however, that if the applicant, at the time of 
making this application, pays the agent in cash the full amount of the first 
premium for the insurance applied for in Questions 2 and 3 and so declares in 
this application and receives from the agent a receipt therefor on the receipt 
form which is attached hereto, and if the ccmpany, after medical examination and 
investigation, shall be satisfied that the applicant was, at the time of making this 
aoplication, insurable and entitled under the company’s rules and standards to the 
insurance, on the plan and for the amount applied for in Questions 2 and 3, at the 
company’s published premium rate corresponding to the applicant’s age, then said 
insurance shall take effect and be in force under and subject to the provisions of 
the policy applied for from and after the time this application is made, whether 
the policy be delivered to and received by the applicant or not. 2. That a receipt 
on the form attached as a coupon to this application is the only receipt the agent 
is authorized to give for any payment made before the delivery of the policy. 
3. That only the President, a Vice-President, a Second Vice-President, a Secretary 
cr the Treasurer of the company can make, modify or discharge contracts, or 
waive any of the company’s rights or requirements; that notice to or knowledge 
of the soliciting agent or the medical examiner is not notice to or knowledge of 
the company, and that neither one of them is authorized to accept risks or to 
pass upon insurability.” 


Defendant further alleged that the first premium in the sum of $167.64 was 
not fully paid until August 26, 1930, but a portion of the premium in the sum of 
$85 was paid at the time the application was made and the balance in the sum 
of $82.64 was paid on August 24, 1930, at which time the policy is alleged to have 
been delivered to the insured. It is further alleged that on or about the 10th 
ot August, 1930, the insured consulted and was exatnined and treated by a 
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physician for an abdominal ailment. Defendant alleged that it learned for the 
first time of these consultations and treatments subsequent to the proof of death 
made by the plaintiff, and thereupon it gave notice of the rescission of the 
contract on August 6, 1931, and tendered to the plaintiff the amount of the first 
premium paid, together with accrued interest, which tender was by the plaintiff 
refused, and that a like tender was deposited with the clerk of the court for the 
use of the plaintiff on the filing of its answer. 

Plaintiff by reply admitted that the insured made answers to the questions 
quoted, as set forth in the answer, and also admitted that the application con- 
tained the provisions alleged, the payment of the sum of $85 on the first 
premium on June 36, 1930, the tenders by the defendant of the first premium 
and interest, together with the refusal of the plaintiff to accept the same, and 
denied the other affirmative allegations of the answer. 

The case was tried as an action at law before the court sitting with a jury 
The defendant at every opportunity during the progress of the trial objected to 
this procedure, and asserted that the action should be tried as one in equity. 

The evidence discloses that in the month of May, 1930, Dr. Hoyt, the physi- 
cian who acted in the capacity of examiner for the life insurance company, was 
called to the residence ot the insured. There is a dispute in the record as to 
whether this occurred on the 24th or the 28th of May, 1930, but it is conceded 
by all witnesses that on one of these dates the doctor was called and examined 
the insured, gave him a hypodermic injection to relieve pain, and also prescribed 
a mild sedative for the insured. During the month of August, 1930, or later in 
the fall, Dr. Smith, a partner in the practice of medicine of Dr. Hoyt, was 
called to the Parke home, examined the insured, and requested him to go to his 
office. The insured on this occasion requested a hypodermic injection. Dr. 
Smith prescribed a mild sedative. The evidence is in dispute as to the exact 
date when this consultation occurred. The record does not disclose whether the 
insured ever took or used any portion of the medicine prescribed on these 
occasions, although it was developed through the testimony of a druggist that 
the prescriptions were filicd. Ou each of these occasions, when the doctor was 
consulted, the insured was complaining of pain in the abdomen and back. Dr. 
Hoyt was not called as a witness on the trial of the case, as at the time of trial 
he was suffering from a serious illness preventing his attendance. Dr. Smith 
testified as to his calling on the insured in the summer or fall of 1930, when he 
made an abdominal and microscopic urine examination, but he could not locate 
the cause of the pain; that in December, 1930, the witness operated on the insured 
for an attack of acute appendicitis, removing the appendix, and that subsequent 
to this operation a lump developed in the left abdomen in the vicinity 
of the spleen, which was a tumor mass in the abdomen, later proved to be a 
sarcoma or malignant tumor, and that such a tumorous growth would produce pain. 

The trial resulted in a verdict for the face of the policy, plus interest. 
Judgment was entered in accordance with the verdict. A motion for new trial 
v.as made, heard, and denied. The appeal is from the judgment. 

[1] Plaintiff has filed a motion in this court to dismiss the appeal, on the 
ground that defendant has failed to follow, and has violated, subdivision 3 of 
rule VII of this court. The rule in question provides that testimony appearing 
in transcripts on appeal shall be in narrative form, except in equity cases and 
proceedings of an equitable nature, wherein questions of fact arising upon the 
evidence presented in the record are to be submitted for review, such testimony 
shall be presented by questions and answers. The testimony in this case appears 
in the transcript in question and answer form. 


As stated above, defendant by objections and motions throughout the trial 
of the cause at every opportunity insisted that this action was one properly 
triable in equity. It has continued the same assertion in its brief and oral 
argument in this court. While we do not agree with defendant’s contention, 
for the reasons which will presently be noted, counsel for the defendant have 
presented here a record consistent with their contentions made in both courts. 
Their good faith in so contending may not be questioned. We are unwilling, 
where counsel have, as here, presented a record in conformity with the theory 
upon which they presented their case, to inflict the penalty of dismissal, even 
though their theory may be erroneous. To hold otherwise would tend to 
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ceprive counsel of their right to present their case upon a theory which they 
in good faith believe to be correct. Rules of this court are not promulgated 
‘or the purpose of depriving litigants of rights, but for the purpose of enabling 
this court in an expeditious manner to determine the rights of parties litigant. 
The motion 1s accordingly denied. 

{2, 3] As said above, it is strongly urged that the trial court was in error 
in trying this action as one at law and not in equity. Where, as here, an action 
is brought at law on an insurance policy, after death, equity will not, as a 
general rule, entertain jurisdiction, unless some unusual or special circumstances 
are shown, not here present, as the remedy at law is adequate, in that the 
defense of fraud may be set up in the action brought on the policy. 3 Black on 
Rescission & Cancellation (2d Ed.) § 652; 6 Couch on Insurance, § 1435, p. 5081; 
Griesa v. Mutual Life Insurance Co. (C. C. A.) 169 F. 509; Bankers’ Reserve 
Life Ins. Co. v. Omberson, 123 Minn. 285, 143 N. W. 735, 48 L. R. A. (N. S.) 265; 
Biermann v. Insurance Co., 142 Lowa, 341, 120 N. W. 963; Houston v. New York 
Life Ins. Co., 166 Wash. 611, 8 P.(2d) 434. 

Counsel for the defendant cite the case of Sanford v. Gates, Townsend & 
Co., 21 Mont. 277, 53 P. 749, in support of their contention. That case, however, 
related to the procedure the court wili follow in cases where equitable detenses 
are pleaded and considered as such. There the question was one of procedure 
aiter a court of equity had entertained jurisdiction. Here the primary question 
is whether the court would entertain jurisdiction of a defense as being equitable 
in character, and not the procedure to be followed after the question had been 
resolved in favor of the assumption of jurisdiction. This action was properly 
tried as one at law. 

|4, 5] Defendant urges that the trial court erred in denying its motion for 
a directed verdict in its favor. The application for insurance by its terms pro- 
vided that “all statements made by the insured shall in the absence of fraud 
be representations and not warranties.” The statements of the insured in the 
application, in view of this condition in the policy, mean nothing more than 
this: Upon the policy becoming effective under its terms and conditions, it 
remained a binding contract upon the defendant, unless it could show that it was 
induced to issue it by actual fraud practiced upon it by the insured in failing 
to answer fully and fairly each question propounded to him, according to his 
best information and belief. Pelican v. Mutual Life Ins. Co., 44 Mont. 277, 119 
P. 778, 782. Therefore the burden was upon defendant to show, not only that the 
representations were untrue, but that they were made with the intent to conceal 
the condition of the insured’s health, and that defendant would not have issued 
the policy but for the fraud thus practiced upon it. Pelican v. Mutual Life Ins. 
Co., supra. In the case cited this court said: “Therefore, if the insured inten- 
tionally conceals facts which are material, or makes false represensations with 
reference to them, intending to mislead the insurer, he is guilty of actual fraud, 
which, at the option of the latter, avoids the policy. Such a fraud, however, is 
always a question of fact for the jury (Rev. Codes [1907], § 4980), and, unless 
the condition of the evidence is such that only one inference may be drawn from 
t, the court may not direct a verdict.” 

[6] Similar provisions in applications, a part of insurance policies, requiring 
the applicant to disclose any consultations had with doctors during a period of 
years prior to the date of application, have frequently been before the courts for 
consideration. It has generally been held that medical consultation or attend- 
ance for merely slight or temporary indispositions need not be disclosed, and 
that, where the applicant, in response to a question similar to the one here, 
fails to report such medical attendance or consultation, the insured by reason 
of such failure is not as a matter of law guilty of fraud warranting the trial 
court in directing a verdict. Wharton v. Attna Life Ins. Co. (C. C. A.) 48 F.(2d) 
37; New York Life Ins. Co. v. Cumins (C. C. A.) 24 F.(2d) 1; Northern Life Ins. 
Co. y. King (C. C. A.) 53 F.(2d) 613; Bankers’ Life Co. v. Hollister (C. C. A.) 
33 F.(2d) 72; Sargent v. Modern Brotherhood, 148 lawa, 600, 127 N. W. 52; 
Cole v. Mutual Life Ins. Co., 129 La. 704, 56 So. 645, Ann. Cas. 1913B, 748; Con- 
tinental Casualty Co. v. Winsor, 258 Mich. 118, 241 N. W. 826; Yonda v. Royal 
Neighbors of America, 96 Neb. 730, 148 N. W. 926; Krauze v. Golden Seal Assur. 
Soc., 221 App. Div. 380, 223 N. Y. S. 143; Plotner v. Northwestern Natl. Life Ins. 
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Co., 48 N. D. 295, 183 N. W. 1000; Fishbeck y. New York Life Ins. Co., 179 Wis 
369, 192 N. W. 170; Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277 22] Pp 
1017; Hale v. Sovereign Camp, W. O. W., 143 Tenn. 555, 226 S. W. 1045, S Ane 
Cas. 1152; Schofield vy. Metropolitan Life Ins. Co., 79 Vt. 161, 64 A. 1107: New 
York Life Ins. Co. vy. Franklin, 118 Va. 418, 87 S. E. 584. i 

[7, 8] The evidence as to the: consultation with the physician occurring in 
fay, 1930, fails to disclose any statement made by the examining physician as 
to the exact nature of the ailment of the insured. No expression of opinion 
was communicated to the insured by the physician that his condition was in any 
wise serious. The insured was only prevented from following his employment 
as a result of this indisposition for a day or so. 7 

The office manager of the defendant company at Butte testified that the 
company, in entering. into the contract of insurance, relied on the statements 
of the insured. It is doubtful whether he was qualified to testify on this subject, 
in view of the fact that it clearly appears from the policy that he was not one 
of the officers of defendant who was authorized to enter into contracts of insur- 
ance on its behalf. Furthermore, there is no testimony in the record to the 
effect that the defendant wovld not have entered into the contract of insurance 
had the insured given all the information at his command in response to the 
question with regard to his consultation with Dr. Hoyt, occurring in the month 
of May, 1930. There is no evidence in the record tending to show any connec- 
tion with the indsiposition from which the insured was suffering in the month 
of May, with the serious disease which thereafter caused his death, aside from 
the statement of Dr. Smith that the condition from which insured died, in the course 
oi the growth and development of the tumor, might cause pain. Perhaps it 
might be inferred from this evidence that the pain suffered in May, 1930, was 
caused by the commencement of development of the tumor, if the existence at 
the time of the latter fact also-be inferred; likewise it is equally inferable from 
the evidence that the pain was from other causes. When the condition of the 
evidence is such that more than one inference may be drawn from it, the court 
may not direct a verdict. Pelican v. Mutual Life Ins. Co., supra. 

The defendant strongly relies upon the case of Williams v. Mutual Life Ins. 
Co., 61 Mont. 66, 201 P. 320. There the evidence disclosed that the applicant 
had consulted a number of doctors about a serious ulcer of the throat. A con- 
sultation was had over the insured by three doctors to determine whether or not 
the ulcer was syphilitic or tubercular in its nature. The insured knew that the 
physicians who were treating him considered his malady as a serious one; yet 
he did not disclose these facts in his application for insurance. He died 
approximately six months subsequent to his examination for insurance as a result 
of tuberculosis laryngitis. This court in that case held—and we think correctly— 
an instructed verdict proper. It will however, be observed that the facts in the 
Williams Case were indeed very different from those before us here. Only one 
inference could be drawn from them. 

Cases are found in the books holding contrary to those cited supra, which 
require the applicant to report every consultation with a doctor, and hold that, 
upon his failure so to do, the policy of insurance is subject to being voided upon 
the ground of actual fraud, regardless of whether the ailment was serious or not. 
But for us to adopt the rule announced in those authorities would require us to 
depart from the rule adopted by this court in the Pelican Case, supra. This 
we are not disposed to do. 

It is urged that, by reason of the provision of the application quoted supra, 
whereby the applicant agreed that the insurance policy was not to become 
a until delivery, except where the first premium was fully paid at the time 
C o re taking of the application, and which further provided that the insurance 
policy was not to become effective if subsequent to the application and prior to 
the delivery of the policy the insured consulted a physician, the court erred in 
refusing to direct a verdict. 

[9] The evidence is in conflict as to whether the policy was delivered on 
August 10 or around August 26, 1930. The policy, however, contained this 
eee: This policy takes effect as of the 30th day of June, 1930, 
_ oan 7“ the anniversary of the policy.” The policy bears the date of July 
9. 1930. 1e consultation with the physician did not occur prior to August 10, 
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1930, and there is evidence in the record to the effect that it occurred at a later 
date. If the provision in the application which is made a part of the policy 
providing that the same should not become effective until its delivery stood 
alone, a serious question would be presented. But the policy itself, which was 
executed subsequent to the application and by the defendant would become 
effective. Munifestly the policy could not become effective until the date of its 
execution under any theory. These various provisions, when read together, create 
an ambiguity as to when the policy became -ffective. Here the policy was 
prepared by the defendant. The language contained in it is its language. The 
language of the contract must be interpreted most strongly against the party 
who caused the uncertainty to exist, and doubt must be resolved in favor of the 
plaintiff. Pelican v. Mutual Life Ins. Co., supra. 

Counsel supplied us with no authority on the question here presented, and 
our search has failed to reveal more than a single case discussing a similar 
question. In the case of Dubuc y. New York Life Insur. Co., 21 Alberta, 634, 
which was subsequently appealed to the supreme court of Canada (7 British 
Ruling Cases, 434) the identical provision here contained in the application for 
insurance was involved. The policy there, however, provided that it should 
become effective on the date of its execution. Prior to the actual delivery of the 
policy, the insured, as the result of an automobile accident, consulted a doctor. 
Both courts held the policy to be effective as of the date of its execution, and 
that the provision with reference to the consultation of a doctor subsequent to the 
application avoiding the policy only applied to the period of time intervening 
between the date of the application and the execution of the policy. We think the 
result reached by the Canadian courts is correct. 

[10] The first year’s premium was paid for protection for a year commencing 
June 30, 1930. If the policy did not become effective until August 26, as contended 
by defendant, nearly two months elapsed during which time the insured had no 
protection; yet he paid for it. We therefore conclude that the policy became 
effective on the date of its execution, and that a consultation with a doctor 
subsequent thereto would not invalidate or avoid the policy. 

We hold that the court was not in error in denying defendant’s motion for 
a directed verdict. 

Error is asserted on the court’s giving the following instruction: “The failure 
of an applicant for insurance to state that he had consulted or been examined, 
or treated by a physician for some slight or immaterial ailment, would not 
necessarily be a fraudulent statement within the meaning of the policy involved 
herein. The consultation, examination or treatment by a physician referred to 
in the policy involved herein is that such consultation, examination or treatment 
by a physician must be for something substantial, or something of some import, 
or serious character. It is the duty of the applicant to be honest, fair, and 
conscientious and state the facts as he understands them so that the company 
may determine for itself whether it will issue the policy or not, and if he makes 
such fair, honest and conscientious statement of facts which are substantially 
true as he understands them, then the insurer may not avoid the policy on the 
ground of fraudulent representation.” 

In the light of what we have said supra, no error was committed in the 
giving of this instruction. Nor was there any error in the giving of the court’s 
instruction No. 9, which was along the same line as the above quoted instruction. 

{11] Error is specified upon the court’s ruling excluding certain office records 
of the Butte branch of the defendant company. The purpose of offering these 
records was to establish defendant’s contention that the policy was not actually 
delivered to the insured until August 26, or near that time. In view of what 
we have already said, if these records were properly admissible, which we 
seriously doubt, the error was harmless, as the time of the actual delivery is 
of no importance under the facts in this case. 


Other errors discussed in the brief of defendant are disposed of adversly to 
its contentions by what has been said above. 

We find no reversible error in the record. The judgment is affirmed. 

Callaway, C. J., and Angstman, Matthews, and Stewart, JJ., concur. 
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APFELBAUM et al. v. PRUDENTIAL INS. CO. OF AMERICA. No. 12. 
Supreme Court of New Jersey. Dec. 19, 1933. 
169 Atlantic Reporter 677. 
3. INSURANCE. 


Insurer’s knowledge of claim based on presumption of death arising from 
insured’s absence, and denial of liability, held to dispense with proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. ; ‘ 

Life insurance policies held subject to statutory provisions giving rise to pre- 
sumption of death arising from seven years’ absence (2 Comp. St. 1910, p. 1904, 
BA). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. ; 

Surrogate’s decree that insured was presumptively dead, based on seven years’ 
absence, presented question for jury as basis for recovery under life insurance 
policies (2 Comp. St. 1910, p. 1904, § 1). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. — 

In action on life policies, wherein plaintiffs relied on surrogate’s decree that 
insured was presumptively dead, letters of administration held admissible to corro- 
borate adjudication (2 Comp. St. 1910, p. 1904, § 1). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

7. INSURANCE. a 

In action on life policies, wherein plaintiffs relief on surrogate’s decree based 
on presumption of death, surrogate’s order to show cause involving revocation of 
decree held admissible as against objection that order was immaterial (2 Comp. 
St. 1910, p. 1904, § 1). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

8. INSURANCE. ; oo ; 

In action on life policies, wherein plaintiffs relied on presumption of death, 
testimony relating to insured’s life expectancy held properly excluded as imma- 
terial and irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Essex County. 

Action by Minnie Apfelbaum and another, administratrices of the estate of 
John P. Johnson, deceased, against the Prudential Insurance Company of America. 
From a judgment for the plaintiffs, the defendant appeals. 

Affirmed. 

See, also, 161 A. 501, 10 N. J. Misc. 874. 

Argued May term, 1933, before Brogan, C. J., and Trenchard and Heher, JJ. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Jacob Mellinger, of Orange (Ralph Giordano, of Orange, of counsel), for 
appellee. 

Per Curiam. 


This is an appeal from a judgment recovered in the Essex County Circuit 
Court by the plaintiffs below against the defendant, the Prudential Insurance Com- 
pany of America, a corporation. The following are the material facts: The appel- 
lant, insurance company, insured the life of John P. Johnson on two policies of 
insurance totaling $715. Each policy contained a provision that the insurer, upon 
receipt of due proof of the death of the insured, during the continuance of the 
policy, would pay the amount of the insurance to the executors or administrators 
of the insured. 

On November 24, 1931, it was ordered, adjudged, and decreed by the surro- 
gate of Hudson county that the said Johnson is presumed to be dead (he having 
been absent from the state and not heard from for over seven years successively), 
and thereafter the said surrogate granted letters of administration to the plaintiffs, 
who are the daughters of the said Johnson. It appears that the defendant company 
was made party to this proceeding, having for its object the declaring of the said 
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John P. Johnson to be dead, and appeared before the surrogate by counsel and 
also had received notice that the letters of administration had been granted. It 
further appears that the said defendant, on its application, obtained from the 
surrogate, on June 8, 1932, an order to show cause why the said decree adjudging 
the said Johnson to be presumably dead should not be opened and set aside and 
declared void; and it further appears that on September 21, 1932, the said order to 
show cause why the original decree should be revoked was discharged, and it was 
ordered that the decree of November 24, 1931, “stand in full force and effect” for 
the reason that no testimony was produced by the insurance company to cause the 
surrogate to revoke his said original decree. 

The plaintiffs demanded payment of the amount of the insurance specified in 
the policies, which was refused by the insurance company, and suit was brought by 
the plaintiffs and judgment recovered as aforesaid. 

In their case, the plaintiffs proved that these proceedings were held before the 
surrogate, and that the defendant had notice thereof and appeared in said pro- 
ceedings; that the surrogate allowed the decree as aforesaid and also letters of 
administration. Some testimony was submitted by the defendant, none of which 
rebutted the presumption of the death of Johnson. The court submitted the case 
to the jury, and the plaintiffs were awarded judgment for the amount of the 
policies. 

{1] The appellant writes down nine grounds for reversal, some of which are 
not argued and must be treated by us as being abandoned. 

[2] The first point presented in the appellant’s brief recites that no judgment 
can be sustained on the issues raised by the complaint. This point is not included 
in the grounds of appeal filed by the defendant and, consequently, is not now avail- 
able to it. 

{3} The second and third points may be considered together and are that it 
was incumbent upon the plaintiffs to prove the death of Johnson as a condition 
precedent to recovery, and that no proof of death was ever filed with the company, 
in accordance with the requirement of the policies. It is, however, clear from the 
state of the case that the defendant, insurance company, appeared before the sur- 
rogate on the proceedings initiated by plaintiffs to have Johnson declared legally 
dead; that notice of the granting of letters of administration was had, and that 
the instirance company notified the plaintiffs that it would not pay the policies; 
and that, from the defendant’s own exhibit, it is clear that the defendant knew of 
the situation under consideration because of the margin of the application for 
these insurance policies, which remained in the possession of the defendant, there 
is stamped the word “disappearance.” Such proofs of presumption of death as 
existed were obviously brought to the attention of the company, and, when the 
insurance company notified the plaintiff that it would not pay the amount of the 
insurance specified in the policies, this action, on its part, relieved the plaintiffs 
of the further requirements called for by the policies. Cheshansky v. Merchants’ 
Fire Ins. Co., 102 N. J. Law, 415, 131 A. 910; Radwanski v. Scottish Union, etc., 
Co., 100 N. J. Law, 192, 126 A. 657; Evans v. Farmers’ Reliance Ins. Co., 110 N. J. 
Law, 159, 164 A. 258. 


[4] It is also clear that any and all contracts, such as this was, are subject 
to the law of the sovereignty, and our statute provides as follows (Cf. Death, 2 
Comp. St. 1910, p. 1904, § 1 (Rev. 1877, p. 294), as amended P. L. 1895, p. 751): 
“That any person, whether a resident of this state or not, who shall remain beyond 
sea or absent himself or herself from this state, or from the place of his or her 
last-known residence, or conceal himself or herself in this state, or in the place 
of his or her last-known residence, for seven years successively, shall be pre- 
sumed to be dead, in any case wherein his or her death shall come in question, 
unless proof be made that he or she were alive within that time. * * * ” 


[5] It is not argued that the proceedings before the surrogate were irregular, 
or that the jurisdictional facts and statutory requirements were not proven to the 
satisfaction of that official so that he was impelled to decree the presumptive 
death of Johnson. Furthermore, the defendant submitted no proof to offset this 
presumption of death, and we are of the opinion that, since the decree of the sur- 
rogate was not challenged by any legal proof, the case was properly one for the 
determination of the jury. 
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[6] It is next urged, under the appellant’s fourth point, that it was error to 
admit in evidence in this case the letters of administration which were granted by 
the surrogate. We do not think so. These letters were corroborative of the adju- 
dication of presumptive death of Johnson, since the surrogate must adjudicate the 
fact of the death of the person in question as a preliminary to the granting of 
letters of administration. ‘An arder directing the issue of such letters, therefore, 
contains, by necessary implication (when not expressly stated), an adjudication of 
the fact of the death of the alleged decedent.” Moyna v. Prudential Life Ins. Co, 
96 N. J. Eq. 294, at page 296, 125 A. 99, 100. 

[7] Under the fifth point made by the appellant, it is contended that it was 
error for the trial court to admit into evidence an order to show cause made by 
the surrogate having for its purpose the revocation of the decree of Johnson's 
death. Now this petition, upon which the order to show cause was granted, was 
the defendant’s petition, and tended to show that, after the decree of death, 
so-called, the defendant below made an attack upon these proceedings, and that 
the surrogate, acting in a judicial capacity, received the petition and allowed the 
order to show cause why his decree should not be revoked. Obviously, no proof 
was presented on the return of the show cause order that challenged the surrogate’s 
previous determination since that official reaffirmed it. Certainly this admission of 
this evidence was not error. After all, this evidence was official in character and 
had to do with the step in the cause preliminary to the instant suit. The objection 
was that the evidence was immaterial. We think that it was material. 

[8] The final point made by the appellant is that the court erroneously 
excluded evidence by an actuary of Johnson’s life expectancy. Evidence is admis- 
sible when it is relevant, material, or competent. The mortality tables were offered 
to show that Johnson had a certain expectancy of life which had not yet expired. 
We do not see how these tables can be said to be material, relevant, or com- 
petent testimony to show that Johnson was still alive. After all, the real issue 
is whether Johnson was alive or not, and, in the absence of legal proof that he 
was alive, the legal presumption set up by the statute governs. 

A young man of twenty-one, in sound health, has a long expectancy of life, 
yet he may die the following day from disease or accident. These mortality tables 
are solely for the purpose of helping a jury to determine the length of years that 
a person would live providing he is not taken off by accident or disease, and it is 
for the purpose of enabling such fact-finding body to form some estimate of how 
long a person in good health, who is not taken off in an untimely way, might be 
expected to live. 

We find no substance in the points argued for reversal, and the judgment is 
affirmed, with costs. 


TRAVELERS’ INS. CO v. MORRIS et al. No. 66. 
Court of Errors and Appeals of New Jersey. Jan. 5, 1934. 


169 Atlantic Reporter 835. 
1. INSURANCE. ss , as 

Life policy provision requiring assured’s assignee to make proof of interest 
and extent thereof is intended only for benefit of insurer which may waive 
provision, and provision is not available to conflicting claimant. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

2. INSURANCE. ; ‘ ; , 

Life policy taken out by insured who assigned it to business associate who 
paid premiums on policy and who furnished money for business, but left manage- 
ment thereof to insured, held not unlawful as “wager,” “bet,” or “hazard of 
stakes,” notwithstanding discontinuance of business association before insured’s 
death (2 Comp. St. 1910, p. 2623, § 1). 

(For other cases, see Insurance, Dec. Dig. § 123.) 

3. INSURANCE. 2 

Defense of lack of insurable interest can be raised only by insurer and not 
by conflicting claimant to proceeds of life policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from Court of Chancery. 
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Suit by the Travelers’ Insurance Company against James H. Morris and 
Worda L. Richardson, administratrix of the estate of Joseph C. Richardson, 
deceased. From a decree for James H. Morris, Worda L.- Richardson, adminis- 
tratrix of the estate of Joseph C. Richardson, deceased, appeals. 

Decree modified, and, as so modified, affirmed. 

On appeal from decree in an interpleader suit, advised by Vice Chancellor 
Buchanan, who filed the following conclusions: 

Conflicting claims on an insurance policy being made to the complainant 
insurance company, it paid into court the amount due on the policy and obtained 
decree that the two claimants interplead. 

There is no dispute between the claimants as to the facts, some of which 
were admitted by the pleadings, others by admissions in court, and others by 
proof in court, uncontradicted. 

The policy in question, for $25,000, on the life of Joseph C. Richardson, Jr., 
was applied for by Mr. Richardson on June 21, 1926, was issued June 30, 1926, 
and six days later was assigned by him to James H. Morris, by written assign- 
ment absolute in form, and (as clearly shown by the proofs) intended by the 
parties as an absolute assignment. All premiums on the policy were paid by 
Morris. Richardson died November 1, 1932. His administratrix is the other 
claimant. 

The administratrix pleads as defenses against the statement of claim filed 
by Morris herein: 

1. That Morris had no insurable interest in the life of Richardson, and that 
hence the assigument to Morris was ineffective. 

2. That the assignment was contrary to the statutes of New Jersey respecting 
unlawful wagers, and that hence the assignment is void. 

3(a). That the assignment was intended as security for indebtedness of 
Richardson to Morris. 

(b) That the assignment was intended to protect the investment of Morris 
in 4 business in which both were associated, only while such association continued; 
that prior to Richardson’s death such association ceased, and by the agreement 


and intent of the two the policy reverted to Richardson with no further interest 
of Morris therein. 


4. That Morris fails to set forth in his claim, “proof of interest and the 
extent thereof.” 

[1] Taking these up in inverse order, the quoted words in 4 are obviously 
taken from a clause in the policy, and refer to a claim made to the company, 
cn the policy, by an assignee from the assured named in the policy. That clause 
with equal obviousness is intended only for the benefit and protection of the 
insurance company, is waivable by the company, and is not available to a con- 
flicting claimant. Moreover, the proofs show that Morris did in fact adequately 
prove to the insurance company the nature and extent of his interest under the 
assignment, and that the company was entirely satisfied with such proof. 


As to defense 3(a) and (b), the evidence absolutely disproves everything 
that is therein alleged as to intent and agreement. The absolute character of 
the assigument was reiterated in a letter from Richardson to the company in 
1929. No attempt was made to offer any evidence in support of the allegation 
that the assignment was only by way of security; no attempt was made to offer 
any evidence in support of the allegation that the parties subsequently agreed or 
intended a reassigument to Richardson. 

[2] As to defense 2, it is established that Morris and Richardson were 
associated in business in a corporation; that Richardson had the experience and 
the actual management of the company, while Morris had neither; that Morris 
had invested $50,000 in the company and desired the $25,000 insurance on Richard- 
son’s life as a protection to his investment and interest in the company; that it 
was mutually agreed between them that Morris should have this insurance, he 
to pay the premiums; that in accordance with such agreement the insurance was 
taken out and assigned to Morris. 


The statute against wagers, 2 Comp. St. 1910, p. 2623, § 1, is “that all wagers, 
bets or stakes made to depend upon any race or game, or upon any gaming by 
lot or chance, or upon any lot, chance, casualty, or unknown or contingent event, 
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shall be unlawful.” It seems scarcely necessary to say at this day that a life 
insurance contract is not a wager, bet, or hazard of stakes, even though the 
payment promised by the insurance company is in certain respects dependent 
upon a contingent event. Such a contract is in no wise unlawful; on the 
contrary, the business of life insurance is sanctioned, supervised, and even 
fostered by the laws and governments of the several states. The intent of the 
parties to a life insurance contract and the intent of the parties to a wager or 
bet are utterly different. Doubtless a wager might be effectuated in the form 
of a life insurance contract, but that assuredly is not the case in the present 
instance. As between Morris and Richardson, or Richardson’s administratrix, 
the issuance of the policy and its later assignment may be regarded in the aspect 
of a single transaction just as if the policy had originally been written with 
Morris as the benefiiary therein, but, even so, it is clearly established that Morris 
had no intent of making a wager. His intent was to protect himself financially 
in respect of his investment in the company—to lessen the risk of loss to himself 
by the deprivation of the company of the services and good will of Richardson 
(by his death), which was a valuable asset to the company. Not being a wager 
in its inception, it did not become so thereafter, even though Richardson’s 
relations with the company were severed in May, 1931. 

In Trenton Mutual Life & Fire Ins. Co. v. Johnson, 24, N. J. Law, 576, the 
Supreme Court held that a life insurance contract in circumstances entirely 
similar to those in the instant case was not a wagering contract and was not 
void or unlawful under the laws of New Jersey. In Meyers v. Schumann, 54 
N. §. Eq. 414, 34 A. 1066, this court held similarly as to a contract where the 
beneficiary had no insurable interest whatever in the life of the insured. In 
Howard v. Commonwealth Beneficial Ass’n, 98 N. J. Law, 267, 118 A. 449, the 
Court of Errors and Appeals affirms it as the law of this state that an insurable 
interest in the life of the insured is not required, and: obviously the only basis 


for considering the contract a gaming contract is that the beneficiary had no 
insurable interest. 


[3] This last-mentioned determination obviously also disposes of defense 1, 
that Morris is not entitled to the proceeds of the policy because he had no 
insurable interest. This defense, so far as the instant case is concerned, was 
also disposed of by the determination of the Court of Errors in Meyers v. 
Schumann, supra. The Howard Case was one where the defense of lack of 
insurable interest was raised by the insurance company itself. In Meyers vy. 
Schumann it was held that that defense could only be raised by the insurance 
company, that it could not be raised by a conflicting claimant where the company 
had not raised it, but had paid the money into court, which is the precise situa- 
tion in this case. 

It may be added that it is impossible to see upon what equitable theory 
Richardson’s administratrix lays claim to the proceeds of the policy. All the 
premiums were paid by Morris; Richardson never paid a cent toward premiums, 
not even for the two years after the severance of the business relations between 
Richardson and the company (and Morris), when she claims the policy “reverted” 
to Richardson. Her husband never had at any time any interest’ in the policy, 
and never claimed to have; and she can have no better claim than he. She does 
not even tender to Morris the amount of such premiums, or any amount, nor 
admit that Morris is entitled to any part of the fund in court by way of reim- 
bursement for any of such premium payments. She claims it all. She is entitled 
to none. There appears to be no justification whatever for this litigation by the 
administratrix, whereby Morris has been delayed and deprived of the interest 
on, or use of, these moneys. 


Decree will be entered for the payment of the fund to Morris. 

Louis A. Fast, of Newark, for appellant. 

Ewald J. J. Smith, of Jersey City, for respondent Morris. 

Per Curiam. 

So far as relates to the right to the fund, the decree under review will be 
afirmed, for the reasons stated in the conclusions filed by Vice Chancellor 
Buchanan. 

[4] We do not concur, however, in the award of a counsel fee of $1,000 to 
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Morris against the administratrix appellant. It was by no means unreasonable for 
her as an administratrix to test the claim of Morris to the fund. We see no 
good reason for a counsel fee of over $250. The hearing was very brief. 

[5] Counsel for respondent asks that the counsel fee be charged against 
Mrs. Richardson personally. As there is no cross-appeal on this or any other 
point, we do not consider it. 

With this modification the decree will be affirmed. 

For afirmance: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, 


Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, Wells, and Dill—15. 


For reversal: None. 


RUCKENSTEIN v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. Jan. 9, 1934. 

188 Northeastern Reporter 650. 

1. INSURANCE. 

Interest of insured’s wife as irrevocable beneficiary of life policy cannot be 
divested without her consent so long as policy remains valid. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. HUSBAND AND WIFE. re } 

Insured husband held agent for wife, the irrevocable beneficiary of life 
policy, for purpose of receiving notice of premiums falling due and notice to him 
was equivalent to demand of premium from her. 

(For other cases, see Husband and Wife, Dec. Dig. § 25[3].) 

3. INSURANCE. ; é ce 

Fact that insured husband, before lapse of life policy, negotiated with insurer 
for new policy in reduced amount did not extend time of premium payment 
until attempted change was brought to actual notice irrevocable beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

4. INSURANCE. eo ; ; 

Wife, the irrevocable beneficiary of life policy, must perform all essential 
conditions on her part to keep policy alive. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. INSURANCE. 

Where, shortly before lapse of life policy, insured and insurer, in good faith, 
agreed to new insurance in reduced amount without notifying irrevocable bene- 
ficiary, and insured died after lapse of old policy and before new policy was 
tendered, beneficiary eld not entitled to recover on old policy. 

(For other ‘cases, see Insurance, Dec. Dig. § 239.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Sadie Ruckenstein against the Metropolitan Life Insurance Com- 
pany. An unsatisfactory judgment for plaintiff, rendered by the Trial Term 
without a jury (144 Misc. 154, 258 N. Y. S. 162), was, on plaintiff’s appeal, unani- 
mously reversed on the law by the Appellate Division (238 App. Div. 579, 264 
N. Y. S. 619), and defendant appeals. 

Judgment of the Appellate Division reversed and that of the Trial Term 
affirmed. 

Dean Potter, of New York City, for appellant. 


J. Emanuel Ankus, of New York City, for respondent. 
Pounpn, Chief Judge. 


_ Plaintiff sues to recover $20,000, the face value of a policy issued on the 
life of her husband in which she was named as irrevocable ‘beneficiary. 

The facts are conceded. Plaintiff's deceased husband, Max: Ruckenstein, 
was insured by defendant on February 14, 1929, for $20,000 by life insurance 
policy No. 5668378A. Plaintiff was named as beneficiary and the insured did 
not reserve the right to change the beneficiary. Two full years’ premiums were 
paid and loans were made to the limit of the paid-up value. The beneficiary 
consented to these loans. The third premium was due February 14, 1931. The 
days of grace expired March 17, 1931. On March 14, 1931, the insured and 
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defendant entered into an arrangement whereby defendant agreed to accept 
surrender of the $20,000 policy and to issue in its place a new policy under the 
same policy number for $5,000. The insured at the same time gave a check for 
$44.65, the amount of the quarterly premium on the $5,000 policy, delivered up 
the original policy to the defendant and signed an application for the change 
The new policy was not to go into effect unless delivered during the good health 
ef the insured. Plaintiff did not consent to the change, cancellation, or reduction 
of the policy and, so far as the record shows, was in ignorance of the proposed 
transaction. On April 12, 1931, the defendant tendered the new policy and asked 
plaintiff to sign a consent to the reduction. The insured had died two days 
vefore. The beneficiary refused to recognize the change and demanded the 
face value of the original policy less any proper deductions. 

{1] The trial court gave judgment to the plaintiff for $5,000 pursuant to 
defendant’s offer, but refused to permit a recovery for $20,000. The Appellate 
Division invoked the rule that, if a beneficiary has a vested interest in the 
contract of insurance, the insured cannot surrender the policy so as to defeat 
the rights of the beneficiary thereunder, without her consent (Whitehead y. 
New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787; Chatham 
Phenix Nat. Bank & Trust Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217; Anderson 
v. Northwestern Mut. Life Ins. Co., 261 N. Y. 450, 185 N. E. 696), reversed the 
judgment of the trial court and granted judgment for the amount claimed on 
the $20,000 policy. In so doing the court held that the old policy remained a 
binding obligation, in the absence of plaintiff's consent to the change. Since 
the wife was the owner of the policy, her interest therein could not be divested 
without her consent so long as the policy remained a valid policy. 


[2] The husband was the agent for the wife for the purpose of receiving 
notices of premiums falling due and notice to him was equal to a demand on 
her, at least no other demand on her was necessary. The notice to the husband 
was equivalent to a demand of the premium from her. She, therefore, was 
chargeable with notice that the policy would lapse if the premium was not paid. 
If the premium is not paid, no recovery can be had on the policy. It cannot 
be said that default in this case was brought about by any wrongful act of the 
insurance company, but for which a lapse might not have occurred. Had that 
been the case, the result might be different. Fraud or lack of authority to sur- 
render is at times properly invoked when the company is aware of the attempt 
to cut off the rights of the beneficiary owner. It cannot then claim a lapse 
for nonpayment of premiums. This policy was not surrendered during the 
grace period nor was anything done which harmed plaintiff's rights. The insured 
entered into negotiations to reduce the insurance to $5,000 and paid a quarter's 
premium on the reduced amount. This was not a surrender of the old policy. 
It was a mere application to change it. If the premium on ‘the $20,000 were 
not paid, the policy would lapse. If it had been paid, it would have remained 
in force. The insurance company gave up no rights. It waived none. It never 
deceived the beneficiary into the belief that the premium need not be paid, 
even though the surrender should not take place until after the lapse date had 
passed. 

[3] The court below held that the time to pay was extended until the 
attempted change was brought to the notice of the beneficairy. This does not 
follow from the rule that the owner must consent to the surrender. Her consent 
was necessary to effectuate the change of a policy in force when the change 
was made. The husband was under no obligation to his wife to pay the premium. 
He might let the policy lapse. 

[4] lf negotiations be gun but not completed for a change in the amount of 
the insurance are sufficient to prevent the policy from lapsing while the nego- 
tiations are pending, the insurance company enters upon such negotiations at 
its own risk. Cases where the insurance company accepted a surrender when 
the policy was in force, without the consent of the beneficiary, have no binding 
application here. The wife must perform all the essential conditions on her 
part to keep the policy alive. Frank v. Mutual Life Ins. Co., 102 N. Y. 266, 6 
N. E. 667, 55 Am. Rep. 807; Scimneider v. United States Life Ins. Co., 123 N. Y 
109, 25 N. E. 321, 20 Am. St. Rep. 727; Leonhard vy. Provident ‘Savings Life 
Assur. Soc. (C. C. A.) 130 F. 27. 





Life | Taub v. Travelers’ Ins. Co. 113 


[5] In this case both husband and insurance company were acting in good 
faith to save something for the plaintiff. Meantime the policy was allowed to 
lapse. Whatever plaintiff might have done, she is now suing on a lapsed policy 
and she cannot recover. A new policy was taken out and recovery has been 
allowed on that policy. 

The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Crane, Lehman, Kellogg, O’Brien, Hubbs, and Crouch, JJ., concur. 

Judgment accordingly. 


TAUB v. TRAVELERS’ INS. CO. 
City Court of New York, Kings County. July 20, 1933. 
268 New York Supplement 523. 

INSURANCE. Pera O 

Policy clause authorizing recovery as for total permanent disability in case 
not susceptible of proof of permanency when claim is presented where insured 
is disabled for not less than three months, held not ambiguous and did not permit 
coustruction in favor of insured seeking to recover for temporary disability 
for period exceeding three months. ms 

The clause in the policy, entitled “Permanent Total Disability 

Benefits,” provided that “in a case not susceptible of proof of permanency 

when claim is presented, then after the insured has been wholly disabled 

* * * for a period of not less than three consecutive months, upon due 

proof thereof, the company will grant the aforesaid benefits from the 

commencement of such disability and during its continuance.” 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Action by Moe Taub against the Travelers’ Insurance Company. On defend- 
ant’s motion to dismiss the complaint. 

Motion granted. ‘ 

Rubenstein & Rosling, of Brooklyn (E. Ivan Rubenstein, of Brooklyn, of 
counsel), for plaintiff. : 

William J. Moran, of New York City (Bernard J. McGlinn, of New York 
City, of counsel), for defendant. 

RUSSELL, Justice. 

Defendant moves to dismiss the complaint under rule 112 of.the Rules of 
Civil Practice for failing to state facts sufficient to constitute a cause of action. 
The defendant alleges delay in presenting claim as one ground for dismissal. 
This objection I do not pass upon. 

The complaint is based upon a clause in the policy entitled “Permanent Total 
Disability Benefits,” especially the part reading: “Provided that in a case not 
susceptible of proof of permanency when claim is presented, then after the 
insured has been wholly disabled by bodily injuries or disease and has been pre- 
vented thereby from engaging in any occupation or employment for wage or 
profit for a period of not less than three consecutive months upon due proof 
thereof the company will grant the aforesaid benefits from the commencement 
ot such disability during its continuance.” The complaint alleges that from April 
10, 1926, and until about August 1, 1928, plaintiff was continuously and wholly 
disabled, and seeks recovery under the quoted language for such disability. 
Aside from the wording of the policy, it appears that as a fact there was no 
permanent total disability suffered by plaintiff as such term is usually understood 
and construed; indeed, he makes no such claim. He proceeds upon the theory 
that the language quoted presents an ambiguity which should be resolved in 
favor of the insured. Gerka v. Fidelity & Casualty Co. of New York, 251 N. Y. 


51, 167 N. E. 169; Kocak v. Metropolitan Life Ins. Co., 237 App. Div. 780, 263 
N. Y. S. 283. 


No decision involving like wording in a policy is alluded to by either party. 
The fundamental principles are too well known to be here discussed. The court 
is in accord with same, but there is a distinction to be observed between an 
alleged ambiguity due to a mere reading of a part of a policy clause isolated 
from the entire text of same and an absence of observation and consideration of 
the subject-matter as a whole. 
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The clause involved purports to deal with a condition of permanent total 
disability, not with a temporary condition of such nature. The defendant never 
assumed, nor intended to assume, such a liability under the clause involved. While 
the language employed might be improved to more clearly express the involved 
intent, yet there will be no ambiguity if by reasonable interpretation and proper 
construction the wording fairly indicates the intent. The intent of that part of 
the clause in question was to provide an indulgence for cases where total per- 
manent disability might not be suspectible of due proof at the time of presenting 
the claim, but where after a total disability has continued for not less than three 
months, upon due proof thereof, that is, due proof of a permanent total disability 
as opposed to a temporary one, the company will then date back the benefits to 
the commencement of such permanent total disability and continue to pay same 
during its continuance. 

I find no basis for the action in the facts pleaded in the complaint, and 
grant the motion to dismiss same. Inasmuch as such facts cannot be aided by a 
repleading, no amendment will relieve the plaintiff. Submit order. 


WILSON v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. Jan. 19, 1934. 
268 New York Supplement 549. 
INSURANCE. 


Insurance company, paying procecds of policy to one entitled thereto under 
“facility of payment” clause, held not required to make second payment to true 
widow, regardless of whether company believed it was making payment to 
true widow. 

The policy contained a “facility of payment” clause which provided 
that company could make payment to any person appearing to be 
equitably entitled thereto by reason of having incurred expense on 
behalf of insured or for his burial, and person to whom payment was 
made had paid funeral cxpenses and arranged for burial of insured, who 
was her alleged husband. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Appellate Term 

Action by Lulu Wilson individually and as administratrix, etc., of Oscar 
Wilson, deceased, against the Metropolitan Life Insurance Company. rom a 
determination of the Appellate Term affirming a judgment of the Municipal 
Court, Borough of Manhattan, Tenth District, in favor of plaintiff in the 
amount of $1,054.66, defendant appeals by permission of the Appellate Division. 

Reversed, and complaint dismissed. 

Argued before Finch, P. J., and Martin, Townley, and Glennon, JJ. 

Tanner, Sillcocks & Friend, of New York City (Charles B. La Voe, of New 
York City, of counsel), for appellant. 

Abraham L. Feinstein, of New York City, for respondent. 

TowNLey, Justice. 

The plaintiff, Lulu Wilson, the widow and administratrix of the deceased, Os- 
car Wilson, brought this action to recover the proceeds of two insurance policies 
issued by the defendant on the life of the deceased. It appears that plaintiff was 
separated from her husband, who in 1920 married another woman, one Elizabeth 
Wilson. The latter also claims to be the widow of the deceased. At the time Os- 
car Wilson died, Elizabeth Wilson was caring for him and had been paying pre- 
miums on the policies. She made arrangements for the funeral and took the 
body to Virginia. 

The policies were in the hands of plaintiff. Duplicates were issued some time 
before the deceased’s death on his representation that the originals were lost. 
These were in the possession of the second “widow.” After the death of Oscar 
Wilson, Elizabeth Wilson filed proofs of death and claimed to be his widow. She 
also showed that she had paid the funeral expenses and arranged for the burial 
of her alleged husband. 

The policies were made payable to the executor or administrator of the in- 
sured. A “facility of payment” clause, however, was incorporated in the policy, 
which reads as follows: “The Company may make any payment or grant any non- 
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forfeiture privilege provided herein to the Insured, husband or wife, or any rel- 
ative by blood or connection by marriage of the Insured, or to any other person 
appearing to said Company to be equitably entitled to the same by reason of having 
incurred expense on behalf of the Insured, or for his or her burial; and the pro- 
duction of a receipt signed by either of said persons, or of other proof of such 
payment or grant of such privilege to either of them, shall be conclusive evidence 
that all claims under this Policy have been satisfied.” The insurance company paid 
the proceeds of the policies to Elizabeth Wilson. 

The plaintiff's claim is based upon the fact that the insurance company, when 
it paid Elizabeth Wilson, apparently thought it was paying the widow. The argu- 
ment based on this occurrence is as follows: Since the company intended to pay 
the widow, even though it could have made the payments rightly to the same per- 
son under the “facility of payment” clause, nevertheless, since this clause was not 
then mentioned in justification, it must be deemed that the payment to Elizabeth 
Wilson was made to a stranger. The true widow, having since qualified as admin- 
istratrix in this state, therefore, is entitled to a second payment to her. 

The insurance company’s contention is that it was authorized to pay the pro- 
ceeds under the “facility of payment” clause and, since Elizabeth Wilson was en- 
titled to the money in any event, the mistaken idea, which the defendant company 
had, that Elizabeth Wilson was the true widow, is immaterial. 

We agree with the defendant’s contention. That this is correct, seems mani- 
fest. Suppose Elizabeth Wilson were to return the money which she has re- 
ceived. If thereafter both plaintiff and Elizabeth Wilson made claims on the in- 
surance company, the company would be privileged again to pay Elizabeth Wilson, 
if it so chose, under the “facility of payment” clause. Since it has elected to ratify 
the previous payment, possibly made under a mistake of fact by showing that the 
money was equitably due Elizabeth Wilson in any event, there is no reason in law 
to estop the defendant from taking that position. 

The determination appealed from and the judgment of the Municipal Court 
should be reversed, and the complaint dismissed, with costs to appellant in all 
courts. 

Determination appealed from and judgment of the Municipal Court reversed, 


and the complaint dismissed, with costs to the appellant in all courts. Order filed. 
All concur. 


HUNDLEY v. METROPOLITAN LIFE INS. CO. No. 566. 
Supreme Court of North Carolina. Jan. 24, 1934. 
172 Southeastern Reporter 361. 
1. INSURANCE. 


In action for benefits under group policy which postponed payments for em- 
ployee’s permanent disability until six months after insurer received proof thereof, 
beneficiary had burden of showing that six months had elapsed since proof of de- 
ceased employee’s disability was furnished to insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

2. INSURANCE. 


Under group policy which postponed payments for employee’s permanent dis- 
ability until six months after insurer received proof thereof, deceased employee’s 
beneficiary could not-recover such benefits in action brought about two weeks af- 
ter beneficiary furnished insurer with such proof. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

Appeal from Superior Court, Rockingham County; Moore, Special Judge. 

Action by Mamie Hundley against the Metropolitan Life Insurance Company. 
From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 


On January 1, 1920, the Metropolitan Life Insurance Company issued a group 
one year renewable term policy of insurance No. 726—G on the lives of employees 
of the Riverside & Dan River Cotton Mills, of Danville, Va. Sam H. Hundley, 
husband of the plaintiff, had been an employee of said mills for some time, and a 
serial certificate No. 6719 was issued to him as such employee. Mrs. Mamie Hund- 
ley, the plaintiff, was named beneficiary in the certificate. The master policy was 
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renewed from time to time until its cancellation on August 31, 1930. Sam H. Hund- 
ley died on May 24, 1931, and on October 20, 1931, the plaintiff filed with the in- 
surance company an affidavit reciting the death of said Sam H. Hundley, and that 
“for some years prior to August 31, 1930, the said Sam H. Hundley had been in 
bad health and was only able to work intermittently, and that on or about August 
25, 1930, the said Sam H. Hundley had a severe attack and was unable to report 
for work two days during the week of August 25, 1930, and that the said Sam H. 
Hundley became permanently disabled while in the employ of the River Side and 
Dan River Cotton Mills before reaching the age of sixty. That * * * he was per- 
manently disabled to work and that he was thereby on or about August 25, 1930, 
permanently, continuously and wholly prevented from pursuing any and all gainful 
occupation by reason of his then disabled condition,” etc. The defendant admitted 
that it had received this notice. 

It was alleged in the complaint that the certificate held by the deceased was 
for the sum of $1,500, and the plaintiff asked to recover said sum with interest 
from May 24, 1931. 

The defendant admitted the issuance of the group policy and its renewal from 
time to time until the cancellation on August 31, 1930, and also that the deceased 
employee had ever been permanently and totally disabled during the life of the 
policy. 

When the case was called for trial in the superior court, the defendant demur- 
red ore tenus upon the ground that the complaint failed to state a cause of action. 
The trial judge withheld the ruling upon the demurrer, and the trial proceeded. 
The policies of insurance were offered in evidence, and there was abundant testi- 
mony tending to show that the employee became totally and permanently disabled 
prior to the cancellation of the group policy, and was continuously disabled until 
the time of his death on May 24, 1931. 

At the conclusion of plaintiff’s evidence the trial judge sustained a motion of 
nonsuit, and also the demurrer ore tenus. 

From judgment so pronounced, the plaintiff appealed. 

P. T. Stiers, of Reidsville, for appellant. 

Smith, Wharton & Hudgins, of Greensboro, for appellee. 

BrocpeEN, Justice. 

The serial certificate issued to Sam H. Hundley by the defendant contained the 
following provision: “Any employee insured under this plan, who shall become 
wholly and permanently disabled while in our employ, before reaching the age of 
sixty, either by accident, injury or disease, and is thereby permanently, continuously 
and wholly prevented from pursuing any and all gainful occupation, will be re- 
garded as a claimant by the Metropolitan Life Insurance Company. Six months 
after the receipt of due proof of such disability, the insurance company will begin 
making payments of the amount of insurance under any one of the following plans 
at the option of the person insured,” etc. 

{1, 2] An analysis of the foregoing clause in the policy discloses that, in order 
to recover, the plaintiff must offer competent evidence tending to show: (a) Per- 
manent disability as defined before age sixty; (b) due proof of such “disable- 
ment”; (c) that six months have elapsed since furnishing such proof, and that 
there has been a failure to pay. The record discloses that summons was issued on 
November 3, 1931. The wording of the contract clearly specifies that the company 
shall not begin to make payments until six months after the receipt of the proof. 
Obviously, payment could not be enforced before the lapse of six months, and 
hence it follows that the action was prematurely brought. It is not deemed rele- 
vant to discuss the meaning of the six months’ clause or for what reason it was 
inserted in the contract. It is there in plain English. Nor is the fact that the de- 
fendant denied liability material, for the reason that the parties had contracted 


to postpone payments until six months after the receipt of proof. 
Affirmed. 





Dean v. Metropolitan Life Ins. Co. 


DEAN y. METROPOLITAN LIFE INS. CO. No. 568. 
Supreme Court of North Carolina. Jan. 24, 1934. 
172 Southeastern Reporter 403. 
INSURANCE. 
Jury’s finding that employee’s total and permanent disability did not antedate 
cancellation of group policy precluded employee’s recovery on policy. 
(For other cases, see Insurance, Dec. Dig. § 236.) 


Appeal from Superior Court, Rockingham County;. Clement, Judge. 

Action by Adolphus C. Dean against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

The evidence tended to show that on January 1, 1920, the defendant executed 
and delivered to the Riverside & Dan River Cotton Mills at Danville, Va., a 
certain group one-year renewable term insurance policy, designated as No. 726-G. 
The plaintiff was an employee of the mills, and serial certificate No. 19991-D was 
duly issued to him as such employee. This certificate provided for insurance in 
the sum of $500, and further stipulated that the insurance should be automatically 
increased for each additional year of employment at the rate of $100 per annum 
until a maximum of $1,500 was reached. The group policy provided that on 
receipt of notice by the home office “that any employee insured hereunder has 
become wholly and permanently disabled by accidental injury or disease, before 
attaining the age of sixty years, so that he is and will be permanently, con- 
tinuously and wholly prevented thereby from performing any work for com- 
pensation or profit, the company will waive the payment on each premium 
applicable to the insurance on the life of such disabled employee * * *, and 
in addition to such waiver, will pay to such employee during such disability in 
full settlement of all obligations hereunder pertaining to such employee.” The 
installments payable were based upon the amount of the policy at the time of the 
occurrence of the disability. The serial certificate held by the plaintiff also pro- 
vided for permanent disability, and in such event a payment was provided in five 
aunual installments of $214 each for $1,000 of insurance. The group policy was 
canceled on August 31, 1930. 

The plaintiff alleged, and offered evidence tending to show, that he became 
wholly disabled by disease, to wit, pellagra, prior to the cancellation of the policy. 
He testified that about the latter part of July or the first of August, 1930, he 
became disabled and unable to work, suffering “with physical weakness and 
troubled with my head, back and stomach. I visited some of my relatives in the 
latter part of August or the first of September, 1930. I was not able to sit up at 
that time, I was not able to look after myself. * * * Back in August 1930 I 
staggered when I walked, * * * I was having trouble with my head in the 
spring of 1930 on up until August. It made me stagger when I walked. I could 
not walk straight.” Other evidence offered by plaintiff tended to show that he was 
permanently disabled within the meaning of the policy prior to the cancellation, 
and that continuously since said time he had grown worse and was wholly inca- 
pacitated at the time of the trial. 

The defendant offered evidence tending to show that the plaintiff worked 
steadily and continuously in the mill as shown by the time sheet until the week 
ending August 23, 1930. He did not work from that time until September 20th. 
During the week ending September 27th he made forty-five hours. “Then there 
was a strike and no one was in the mill.” Other testimony offered by the defend- 
ant tended to show that the plaintiff was walking about on the street during the 
strike and that he had made no complaint as to sickness or disability. 

The following issues were submitted to the jury: 

“1. Is the plaintiff, at the present time, as the result of accidental injury or 
disease, wholly and permanently disabled so that he is now, and will be, per- 
matently, continuously, and wholly prevented thereby from performing any work 
for compensation or profit? 

“2. Did the plaintiff become wholly and permanently disabled by accidental 
injury or disease on or before August 31, 1930, and while in the employ of the 
Riverside & Dan River Cotton Mills, Inc., so that he has been, from on or 
before August 31st, 1930, and until the present time, permanently, continuously 





1140 The Insurance Law Journal, Vol. 82 [ May, 1934 


and wholly prevented thereby from performing any work for compensation or 
profit?” 

The jury answered the first issue, “Yes,” and the second issue, “No.” 

From judgment upon the verdict in favor of defendant, the plaintiff appeaied, 

P. T. Stiers, of Reidsville, for appellant. 

Smith, Wharton & Hudgins, of Greensboro, for appellee. 

Per Curiam. 

The verdict established the fact that the plaintiff was not totally incapacitated 
within the meaning of the policy prior to its cancellation, and of course upon 
such verdict he is not entitled to recover. 

There are certain exceptions to the admission of testimony and to the charge 
of the trial judge, but none of these are of sufficient moment to overthrow the 
judgment. The charge of the court, viewed and interpreted as a unit, does not 
transgress the principles of law pronounced in the case of Bulluck y. Muwual 
Life Insurance Co., 200 N. C. 642, 158 S. E. 185. 

Affirmed. 


EQUITABLE LIFE ASSUR. oc ‘ae UNITED STATES v. CASE. 
No. 21325. 
Supreme Court of Oklahoma. Dec. 12, 1933. 
Rehearing Denied Jan. 9, 1934. 
28 Pacific Reporter (2d) 57]. 
1. INSURANCE. 

Life insurer’s agent authorizedly soliciting insurance, delivering policies, and 
collecting premiums, may, by his acts and representations in receiving application, 
estop insurer from denying liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE. 


Evidence regarding insurer’s agent’s representations in inducing employee 
covered by group insurance policy to exchange his certificate for ordinary life 
policy held to estop insurer from denying liability on policy to amount equal to 
insurance represented by surrendered certificate. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Syllabus by the Court. 

1. A person who acts as an agent of a life insurance company, and who has 
authority from his principal to solicit insurance and take and prepare application 
for same, and deliver the policy when written and collect premiums, may in a 
given case, by his acts and representations in receiving an application for insur- 
ance, estop his principal from denying liability on the policy issued upon such 
solicitation. 

2. The essential elements of an “equitable estoppel” are: First, there must be 
a false representation or concealment of facts. Second, it must have been made 
with knowledge, actual or constructive, of the real facts. Third, the party to 
whom it was made must have been without knowledge, or the means of knowledge, 
of the real facts. Fourth, it must have been made with the intention that it 
should be acted upon. Fifth, the party to whom it was made must have relied 
on or acted upon it to his prejudice. 

3. Record herein examined, and held: That the insurer in this case is estopped 
from a denial of liability on the policy sued upon to the extent of the amount 
for which suit was brought; held, further, that the trial court committed no 
reversible error in the trial of the cause and the rendition of judgment. 

Appeal from Court of Common Pleas, Tulsa County; S. J. Clendenning, 
Judge. 

Action by Lavona Case against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Randolph, Have, Shirk & Bridges, of Tulsa, for plaintiff in error. 


Hulette F. Aby, William F. Tucker, and Frank Settle, all of Tulsa, for 
defendant in error. 
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HALL v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Oregon. Jan. 23, 1934. 
28 Pacific Reporter (2d) 875. 
2. INSURANCE. 

Word “insurance,” as defined by statute, does not include annuity contracts, 
especially contract to pay person stated sum monthly in consideration of his pay- 
ment of certain lump sum (Code 1930, § 46-101). 

Code 1930, § 46-101, defines “insurance” as contract whereby one 
undertakes to indemnify another against loss, damage, or liability arising 
from unknown or contingent event, whereby insured or his beneficiary 
suffers loss or injury. 

[Ed. Note—For other definitions of “Insurance,” see Words & 
Phrases. ] 

(For other cases, see Insurance, Dec. Dig. § 2.) 

3. INSURANCE. 

Annuity contract, issued and delivered by life insurance company before filing 
form thereof with insurance commissioner, held not void (Code 1930, §§ 46-101, 
46-117, subds. (1, 2, 46-126, subd. (2), 46-135, 46-501, 46-506, 46-507, 46-509). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Department 2. 

Appeal from Circuit Court, Multnomah County; James W. Crawford, Judge. 

Action by Harry E. Hall, executor of the estate of Karl Jacob, deceased, 
against the Metropolitan Life Insurance Company, to recover $2,841.30, the 
difference between $3,000 paid defendant by decedent on an annuity contract, and 
monthly installments repaid by defendant to decedent during the latter’s lifetime. 
— judgment on an order sustaining a demurrer to the complaint, plaintiff 
appeals. 

Affirmed. 

Chester A. Sheppard, of Portland (Sheppard & Phillips and Harley W. Allen, 
all fo Portland, on the brief), for appellant. 

Richard W. Montague, of Portland (Wood, Montague, Matthiessen & Rankin, 
of Portland, on the brief), for respondent. 

BAILEY, Justice. 

On or about September 13, 1930, Karl Jacob paid to the defendant, Metro- 
politan Life Insurance Company, the sum of $3,000 for an annuity contract. As 
a consideration for this payment, the defendant agreed to pay to Karl Jacob the 
sum of $15.87 per month as long as he might live. Jacob died on July 28, 1931, 
and thereafter Harry E. Hall was duly appointed as executor of his estate. 
This action is brought by Hall as executor to recover the sum of $2,841.30, 
which represents the difference between the $3,000 paid by Jacob and the sum of 
$158.70 repaid by the defendant as monthly installments on the annuity contract. 

At the time this contract was entered into, the defendant, a foreign corpora- 
tion, was licensed to do business in the state of Oregon as an insurance company. 
It had not, however, at that time filed with the insurance commissioner of the 
state of Oregon the particular form of contract entered into with plaintiff’s 
decedent. 


Section 46-509, Oregon Code 1930, a part of the general insurance code 
enacted in 1917 (chapter 203, p. 384, § 24-h, Laws 1917), provides as follows: 
“A policy of life insurance shall not be issued or delivered in this state until the 
form of the same has been filed with the insurance commissioner, nor if the 
insurance commissioner give written notice within thirty days of such filing, to 
the company proposing to issue it showing wherein the form of such policy does 
not comply with the requirements of the laws of this state.” 

It is the contention of the plaintiff that under the provisions of the foregoing 
section the defendant insurance company was prohibited from issuing or delivering 
the annuity contract here involved, because it had not, prior thereto, filed with 
the insurance commissioner the form of said contract; that, due to such failure 
on the part of the defendant insurance company, the contract here in litigation 
was illegal and void; and that the payment of said $3,000 by Jacob was without 
consideration. 
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The plaintiff argues that the Legislature in the enactment of the general 
insurance code in 1917 intended to require the form of a contract of annuity, 
before being issued or delivered, to be filed with the insurance commissioner, and 
that the phrase “policy of life insurance,” as the same is used in section 46-509, 
supra, includes within its meaning such a contract. 

[1] In order to determine the intention of the Legislature in any enactment 
it is necessary to consider the statute as a whole. In so doing, the title of the 
act in many instances may explain uncertainties and ambiguities which occur in 
the body of the act. The title of chapter 203, p. 312, Laws 1917, is as follows: 
“An Act to provide for the regulation and supervision of insurance in the State 
of Oregon, other than State Industrial Accident Insurance, and repealing” numer- 
ous sections of Lord’s Oregon Laws and certain chapters of the session laws 
enacted subsequent to that compilation. 

[2] Section 1 of the act, now section 46-101, Oregon Code 1930, defines 
insurance as follows: “Insurance is a contract whereby one undertakes to indemnify 
another against loss, damage or liability arising from an unknown or contingent 
event, whereby the insured or his beneficiary suffers loss or injury.’ 

It is apparent that the word “insurance,” as used in the foregoing definition, 
does not include a contract of annuity, especially such a contract of annuity as 
is involved in the instant case. The contract before us does not undertake to 
indemnify Karl Jacob or any one else against loss, damage, or liability arising 
from an unknown or contingent event whereby Jacob suffers loss or injury. 

There are, however, other sections of the Code which have a direct or 
indirect bearing upon the question before this court. Subdivision (1) of section 
46-117 defines an insurance company in the following language: “A company, 
association, partnership or individual engaged in the business of insurance, or 
suretyship, or of guaranteeing against liability, loss or damage, or of entering 
into contracts substantially amounting to insurance, shall be deemed an insurance 
company and shall not transact such business unless the business is authorized or 
permitted by the laws of the state of Oregon, and all laws regulating the same 
and applicable thereto have been complied with.” 

Subdivision (2) of the same section classifies and separates different kinds 
of insurance and, so far as bearing on the question before us, is as follows: 

“(2) A company may be licensed to make any or all insurance and reinsurance 
comprised in any one of the following numbered subdivisions: * * * 

“Second. Life Insurance.—On the lives of persons and every insurance apper- 
taining thereto or connected therewith, including endowments, and to grant dis- 
ability benefits and purchase or dispose of annuities.” 

Subdivision (2) of section 46- 126 provides a penalty in case of certain viola- 
tions of the act and is as follows: “If any insurance company, corporation or 
association, its agents or attorney, shall solicit insurance in this state or shall 
issue a policy therein without having complied with the laws of this state, the 
company, corporation, or association, or its agent, or attorney, so issuing the 
policy or accepting the application for the same, shall be guilty of a misdemeanor 
and shall be subject to a fine of not exceeding one hundred dollars.” 


Section 46-135 provides a penalty to apply in cases in which no other specific 
penalty is mentioned, for the violation of any other provisions of the insurance 
code, and is in the following language: “Any person, corporation, association or 
partnership who violates any of the provisions of this law, or fails to comply 
with any duty imposed upon him or it by any provision of this law, for which 
violation or failure no penalty is elsewhere provided by the laws of the state, 
shall be fined not exceeding one hundred dollars.” 


The parts of the statute to which we have already referred, with the excep- 
tion of section 46-509, supra, are included in the general provisions relating to all 
classes of insurance covered by the Code. 

Now we shall refer briefly to certain sections relating to life insurance and 
life insurance companies. A life insurance company is defined by section 46-501 
in the following language: “All corporations, associations, partnerships, or 
individuals, doing business in this state under any charter, compact, agreement, 
or statute of this or any other state, involving the payment of money or other 
things of value to families or representatives of policy or certificate holders, or 
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, 


members, conditioned upon the continuance or cessation of human life, or involv- 
ing an insurance, guaranty, contract or pledge for the payment of endowments or 
annuities, shall be deemed to be life insurance companies and shall be subject to 
this act, except as otherwise provided in this act.” 

It will be noticed that in the foregoing section certain associations, corpora- 
tions, ete., are defined as life insurance companies, even though their only busi- 
ness is the issuance and delivery of annuity contracts; but there is nothing con- 
tained in that section which defines such contracts as life insurance policies. 

Section 46-506 requires policies of life insurance, “other than industrial insur- 
ance, annuities and pure endowments,” to contain, in substance, certain provisions 
which are there set forth. The next section of the Code, 46-507, provides that 
no policy of life insurance “other than industrial insurance, annuities and pure 
endowments” shall be issued or delivered if containing certain designated pro- 
visions. Section 46-508 amplifies the provisions of the two immediately preceding 
sections with reference to interest on loans on life insurance policies. 

Then follows section 46-509, hereinbefore set out in full, providing that no 
policy of life insurance shall be issued or delivered until the form thereof has 
been filed with the commissioner. It is on the alleged failure of the defendant 
company to comply with the requirements of this section that the plaintiff pre- 
dicates his right of recovery. 

[3] It is obvious that section 46-509 was intended to enable the commissioner 
to determine, by inspection of policy forms, the compliance or noncompliance by 
insurance companies with the requirements of sections 46-506 and 46-507. The 
insurance code, however, fails to specify what provisions shall or shall not be 
incorporated in annuity contracts, and, therefore, while the requirement of section 
46-509 undoubtedly is mandatory as to what is ordinarily termed a life insurance 
policy, its applicability to annuity contracts is not apparent. 

By excepting annuity contracts from the provisions of section 46-506 and 
46-507, the Legislature apparently intended to make certain and definite the kinds 
and classes of policies referred to therein. rather than to define life insurance 
policies as including annuity contracts. Had the Legislature intended to include 
in the term “policy of life insurance” contracts of annuity, it would seem that 
some more direct means would have been adopted than merely creating an implica- 
tion by mentioning annuity contracts in the stated exception to certain requirements 
of the statute applying to life insurance policies. 

The courts recognize the distinction between life insurance and annuities. 
People v. Security Life Insurance & Annuity Co., 78 N. Y. 114, 34 Am. Rep. 522; 
Commonwealth v. Metropolitan Life Insurance Co., 254 Pa. 510, 98 A. 1072; 
People ex rel. Metropolitan Life Insurance Co. v. Knapp, 193 App. Div. 413, 184 
N. Y. S. 345, affirmed, 231 N. Y. 630, 132 N. E. 916. 

The Legislature of this state in 1933, in order to make certain that no con- 
tract of annuity should be issued or delivered until the form thereof had been 
filed with the insurance commissioner, amended section 46-509 by including after 
the words “policy of life insurance” the following, “endowment and/or annuity 
contract.” Chapter 99, Oregon Laws 1933. 

With this serious doubt existing as to whether or not section 46-509 includes 
contracts of annuity, and when no one has been injured, this court ought to be 
slow to declare void an annuity contract issued and delivered before the form 
thereof was filed with the insurance commissioner, as occurred in this case. 


The insurance code designates various penalties for violation of specific 
provisions thereof, and a general penalty for cases of violation not covered by 
specific penalties. There is nothing in the act itself to indicate that the Legislature 
intended that even in cases covered by section 46-509 failure to comply with the 
provisions of that section should render am insurance policy void. Such failure 
would not invalidate the policy, but would subject the company issuing it to the 
payment of a fine. 

In this connection see Graf v. Employers’ Liability Assurance Corporation, 
190 Iowa 445, 180 N. W. 297; Walters v. Western: Automobile Insurance Co., 
116 Kan. 404, 226 P. 746; Southern Casualty Co. vy. Hughes, 33 Ariz. 206, 263 P. 
584; Harris v. Runnels, 12 How. 79, 13 L. Ed. 901; Adams Express Co. v. 
Darden (C. C. A.) 286 F. 61; Dunlop v. Mercer (C. C. A.) 156 F. 545; American 
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National Insurance Company v. Tabor, 111 Tex. 155, 230 S. W. 397; Uhlmann y. 
Kin Daw, 97 Or. 681, 193 P. 435. 

The judgment appealed from is affirmed. 

Bean and Campbell, JJ., concur. 

Rand, C. J., concurs in the result. 


FORD vy. FIDELITY MUT. LIFE INS. CO. 
Supreme Court of Pennsylvania. Jan. 30, 1934. 
170 Atlantic Reporter 270. 
INSURANCE. 

Where life policy dated and issued February 10, 1931, provided for quarterly 
premiums payable on 7th day of May, August, November, and February, 31 days 
of grace held computable from 7th and not 10th day of such months; hence policy 
had lapsed where insured died on March 11, 1932, without having paid premium 
due February 7, 1932. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal No. 335, January term, 1933, from judgment of Court of Common 
Pleas N. 4, Philadelphia; Thomas D. Finletter, President Judge: 

Assumpsit by Marie G. Ford against the Fidelity Mutual Life Insurance Com- 
pany on a policy of life insurance for $5,000, issued by defendant on the life of 
plaintiff's husband. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

The following is the opinion of Finletter, President Judge, in the court below: 

Plaintiff sues upon a life insurance policy issued upon the life of her husband 
by the defendant. 

The policy is dated, and was issued, February 10, 1931. It provides for pay- 
ment of premiums, in this language: “This contract is made in consideration * * * 
of the payment * * * on delivery of this policy of the first premium of $59.05, and 
the further payment of the quarterly premiums of $59.05 * * * on the seventh day 
of each May, August, November and February, until premiums for thirty-five 
full years from the seventh day of February, 1931, which day is the anniversary 
of this policy. * * * Executed at the Head Office of the Company * * * the tenth 
day of February 1931, which is the date of issue of this policy.” 

It is also provided: “Payment of premiums and days of grace. Every premium 
is due and payable in advance. * * * A grace of thirty-one days from the due date 
named in this policy for the payment of every premium after the first is hereby 
granted.” Indorsed upon the policy is the following: “Endorsements to be made 
by the company only. No. 1. Premiums are payable, values are allowed and divi- 
dends will be apportioned as if this policy had been issued February 7, 1931. Dated 
February 10, 1931,” signed by the defendant’s president and registrar. 

Four quarterly premiums were paid, all within the periods fixed by the policy. 
The fourth was paid on December 2, 1931. 

Insured died on March 11, 1932. This would be within the days of grace if 
the premiums were due on the tenth of the months of February, May, August, and 
November. 

If the days of grace are computed from the 7th of these months, death oc- 
curred after the expiration of the days of grace, and the policy would have lapsed. 

Sydnor v. Metropolitan L. I. Co., 26 Pa. Super. Ct. 521, and McDonough v. 
Prudential Ins. Co., 85 Pa. Super. Ct. 63, presented similar facts. 

In the first, the policy, although dated March 3lst, did not become effective 
until April 26th; there having been a delay in paying the first premium. It pro- 
vided for four quarterly payments of premiums, upon the 3lst of March, June, 
September, and December. The plaintiff (the beneficiary) claimed that the policy 
contemplated quarterly payments commencing from the effective date of the policy, 
April 26th, and that by the two payments made the policy was effective until Oc- 
tober 26th, and therefore effective on October 14, when the insured died. The court, 
however, held that the policy did not provide that the insured should pay the first 
premium on the date of the ‘policy and quarterly thereafter, but upon each one of 
four specifi¢ days. "The parties made their own contract, which is free from am- 
biguity and must be enforced according to its terms.” 

In McDonough vy. Prudential Ins. Co., 85 Pa. Super. Ct. 63, the policy was da- 
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ted April 6th, and did not become effective until May 3, and provided that pre- 
miums be paid on April 6th and October 6th. A premium due October 6, 1921, 
was not paid, and the insured died on November 23, 1921. It was held that “if a 
policy stipulates the date on which the premiums are to be paid, the date must con- 
oak regardless of the date on which the policy was delivered.” This ruling was 
made notwithstanding that in the application it was provided that the premiums 
should be paid “quarterly.” 

In the case last mentioned Judge Gawthrop considered McMaster v. N. Y. L. 
I. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64, which is relied upon by the plaintiff 
in the instant case. He says this case “does not tend to support the position that 
the premium in this case was not due according to the terms of the policy. The 
whole dispute there was whether the date of the policy should control in the pay- 
ment of the second annual premium, or a date inserted in the policy for the pay- 
ment of future premiums, which date resulted from actual fraud committed by the 
insurance agent in altering the application after it left the hands of the insured. 
It was decided that the policies commenced to run from December 18th, the date 
thereof, and not from December 26th, the date of delivery.” 

It will be observed that there was nothing in the policies, under consideration 
in the above cases, that could give rise to any thought of ambiguity. The policies 
were explicit, clear, and express, in their requirement that payments of premiums 
be made on named dates. And that is true of the instant case. 

Plaintiff has cited five cases in which provision was made for payment on ex- 
pressed dates, in which the court held that those dates did-not govern. The reason 
was that in each case there was some other provision which conflicted with the dates 
named, and brought the court to the conclusion that there was an ambiguity. This 
being so, it followed upon well-known principles of construction that the date least 
favorable to the draughtsman of the policy, or that which would avoid a forfeiture, 
should he taken. The cases referred to are Prudential Insurance Co. v. Stewart 

C. C. A.) 237 F. 70.6 A. L. R. 766; Jefferson Standard Life I. Co. v. Baker (Tex 
Civ. App.) 260 S. W. 223; Johnson v. American C. L. I. Co., 212 Mo. App. 290, 
249 S. W. 115; Stinchcombe v. N. Y. L. I. Co., 46 Or. 316, 80 P. 213; State ex rel. 
Missouri S. L. I. Co. v. Allen, 295 Mo. 307, 243 S. W. 839. 

It is true that section 410 of the Insurance Act of May 17, 1921, P. L. 682, 
720 (40 PS § 510), provides that all such policies shall contain a provision for a 
period of grace, of thirty days or one month, “within which the payment of any 
premium” may be made. And it is also true that by providing for payment of 
remiums thirty days before the end of the year this provision may be defeated. 
It cannot. however, have this effect unless the insured has agreed to the earlier 
payment. In any event, this provision was present in the mind of the Superior 
Court when the two cases first referred to were decided and did not change the 
result. 

Counsel for plaintiff also cites McMaster v. N. Y. L. I. Co., 183 U. S. 25, 22 
S. Ct. 10, 46 L. Ed. 64. As we have said above, this case was considered by the 
Superior Court in the opinion in McDonough v. Prudential Ins. Co., 85 Pa. Super. 
Ct. 63, and was differentiated from the case then at bar. 

Being of opinion that the two cases first cited are authority for the proposition 
that the policy in suit had lapsed, we are obliged to sustain the defendant’s affi- 
davit of defense of law. If plaintiff wishes to amend, she may do so within fifteen 
days. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

George J. Edwards, Jr., and Robert F. Bonner, both of Philadelphia, for ap- 
pellant. 

Ira Jewell Williams, Jr., and Brown & Williams, all of Philadelphia, for ap- 
pellee. 

Per Curiam. 


The judgment of the court below is affirmed, upon the learned opinion of 
Judge Finletter. 
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SWARTZ v. JOHN HANCOCK MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1934. 
170 Atlantic Reporter 355. 
INSURANCE. 

Under industrial life policy provision that policy should be void if another 
similar policy previously issued was in force, unless indorsed as provided therein, 
policies involved, in absence of such indorsement, held void, and insured could re- 
cover premiums paid, as against insurer’s contention that it had waived such re- 
quirement. 

The clause in the policy involved declared that policy should be void 

if any industrial or weekly premium policy previously issued by company 
should be in force on date thereof, unless indorsed as provided thereunder, 
and that company should not be presumed or held to know of issuance of 
any other policy. Under such language, policies issued without required 
indorsement were void, and insured was not bound to assume burden of 
proving waiver in case of suit on policies, and could, therefore, recover 
premiums paid. 


(For other cases, see Insurance, Dec. Dig. §§ 198[5], 301.) 


Appeal No. 299, October term, 1933, from judgment of Municipal Court, 
Philadelphia County, No. 13, February term, 1933; Utley E. Crane, Judge. 

Assumpsit by Joseph Swartz against John Hancock Mutual Life Insurance 
Company to recover $55.30 premiums paid on industrial life insurance policies, 
with interest from June 1, 1932. From a judgment for plaintiff on his rule for 
judgment for want of a sufficient affidavit of defense, defendant appeals. 
Affirmed. 

Argued before Keller, Cunningham, Baldrige, Stadtfeld, Parker, and James, 
ee 

Charles M. Willits, Guy K. Stewart, Ira Jewell Williams, and Francis Shunk 
Brown, all of Philadelphia, for appellant. 

Joseph M. Price, of Philadelphia, for appellee. 

STADTFELD, Judge. 

This is an appeal by defendant from a judgment entered against it for want 
of a sufficient affidavit of defense. John Swartz, plaintiff, brought suit against the 
John Hancock Mutual Life Insurance Company, defendant, to recover the total 
amount of premiums paid by plaintiff on four “industrial” policies of life insurance. 
There were five policies issued by defendant to plaintiff, providing for weekly pay- 
ment of premiums. Plaintiff paid defendant a total of $55.30 in premiums over a 
period of several months. Each of said policies contained, inter alia, the following 
conditions: 

“Alterations, Erasures and Waivers. No modifications, change or alteration 
hereof or endorsement thereon will be valid unless signed by the President, a Vice 
President, the Secretary or an Assistant Secretary, and no other person is author- 
ized on behalf of the Company to make, alter or discharge this contract or to waive 
forfeiture. Agents are not authorized to waive any of the terms or conditions of 
this policy or to extend the time for payment of premiums or other moneys due 
to the Company, or to bind the Company by making any promise not contained in 
this policy. * * * 

“Policy when Void. This policy shall be void: * * * (2) or if an Industrial or 
Weekly Premium policy previously issued by this Company on the life of the In- 
sured shall be in force on the date hereof or running as extended insurance, un- 
less this policy bears an endorsement signed by the Secretary authorizing its con- 
tinuance in addition to such previously issued insurance. The Company shall not 
be presumed or held to know of the issue of or any prior policy or to know of 
any prior rejection.’ 

Plaintiff claimed that four of said policies, issued after the first one, were not 
indorsed as required by the provisions of said policies, and were therefore under 
the express terms thereof void, and by reason thereof there was no consideration 
for the money paid by plaintiff on account of said policies. 

Defendant filed an affidavit of defense admitting the existence of other insur- 
ance and the absence of consent in the form prescribed, but averred that it had 
waived compliance with said provision in continuing to receive premiums after 
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it had received knowledge through its officers and agents of other insurance; that 
by reason of said waiver the said policies were binding contracts of insurance and, 
therefore, good consideration for the premiums paid. 

Plaintiff filed a rule for judgment for want of a sufficient affidavit of defense 
which rule was made absolute in an opinion by Crane, J. From that judgment 
this appeal was taken 

Appellant contends that the clause in question was for the benefit of the in- 
surer alone; that the same could be and in fact was waived by the insurer; that 
consequently the insured was not entitled to recover back the premiums paid un- 
der said policies, and that judgment should not have been entered for plaintiff, 
claiming that it had alleged a complete defense although not pleaded with par- 
ticularity. 

The clause in question declared the policy void if an industrial or weekly pre- 
mium policy previously issued by the company shall be in force on the date there- 
of, unless indorsed as provided thereunder; and, further, that the company shall 
not be presumed or held to know of the issue of any other policy. Under the 
language of the policy it was absolutely void, not merely voidable, in case of a 
violation of the condition. Plaintiff was entitled to a valid and binding contract 
of insurance, and was not bound to assume the burden of proof of a waiver in case 
of a suit on the policy. It would have been a simple matter for the company, at 
the time plaintiff demanded a return of the premiums, to have indorsed on the 
policies its consent to such additional insurance in the manner provided, if it in- 
tended to waive the condition. It further qualified the proof of such waiver by 
the provision that “the Company shall not be presumed or held to know of the 
issue of any prior policy.” 

As stated in Corpus Juris, vol. 32, § 407, p. 1234: “If no binding contract of 
insurance is effected and the policy if issued is void ab initio so that no risk at- 
taches and the company is subjected to no liability and there is therefore no con- 
sideration for the payment of premiums, insured may as a rule recover back the 
premiums paid by him.” 

Also, Id., p. 1235: “The fact that the company might be estopped from de- 
nying its liability in the case of a loss does not affect the right to demand the re- 
turn of the premiums paid.” 

The cases cited by appellant are readily distinguishable from the instant case. 
In Healy v. Stuyvesant Insurance Co., 72 Pa. Super. Ct. 168, the condition in that 
policy was: “Jf at the time a loss occurs there be any other insurance, direct or 
indirect, covering the property described herein which would attach if this insur- 
ance had not been effective, and if such other insurance has been effected without 
the special consent of this company endorsed hereon, then, in that event, this in- 
surance shall be null and void.” (Italics supplied.) This court, in discussing the 
provision referred to, in an opinion by our late Brother Porter, said: “The com- 
pany is entitled to notice of such material change in the relation of the amount in- 
sured to the value of the property, and an opportunity to accept and approve the 
contract in its new condition, or to terminate and cancel the insurance in the 
method provided in the policy.” 


In the instant case, the policies, under their terms, were void at the time the 
same were issued. 

In Bush y. Hartford Fire Insurance Co., 222 Pa. 419, 71 A. 916, cited in sup- 
port of the proposition that an insurance company may waive a compliance with 
any condition of a policy to be performed and observed by the insured, except 
when the insured by the act loses his insurable interest, that case involved the 
sufficiency of proofs of loss furnished after a fire had occurred, and the court held 
that silence on the part of the insurer for any considerable time after the receipt 
of such proofs of loss will be taken to be a waiver of the necessity for any further 
proofs of loss. 


Quoting from the opinion of the lower court: “It will be observed by ana- 
lyzing the affidavit of defense that the defendant does not allege who, on its be- 
half, waived the above quoted terms of the policy. The policy expressly stipulates 
that no alteration thereof shall be valid unless signed by the president, vice-presi- 
dent, secretary or assistant secretary. The affidavit of defense further fails to 
allege when defendant acquired knowledge of the existence of previously issued 
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policies, and when and in what manner it waived the said provision contained in 
each policy.” 

We believe that plaintiff was entitled to judgment on the pleadings, and the 
lower court did not err in so ordering. 

The assignments of error are overruled, and judgment affirmed. 


WESTBROOK v. CONTINENTAL LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1934. 
170 Atlantic Reporter 395. 
l!. INSURANCE. 


Life policy rider providing double indemnity for accidental death, but exclud- 
ing death resulting directly or indirectly, wholly or partly, from infection, did 
not cover death caused by germs entering small cut in leg resulting from accident 
(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. . 
Court, in construing accident clause of life policy, could not raise doubt 
where none existed. : 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal No. 416, October term, 1933, from judgment of Court of Common 
Pleas, Monroe County, No. 10, May term, 1933; Samuel E. Shull, President 
Judge. 

Action in assumpsit by Mary C. Westbrook against the Continental Life 
Insurance Company to recover on a provision of a life insurance policy providing 
for double indemnity benefit for accidental death. A compulsory nonsuit was 
entered, and a rule to show cause why the nonsuit should not be taken off was 
discharged, and plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

C. C. Shull and Grant W. Nitrauer, both of Stroudsburg, for appellant. 

John G. Kaufman, of Philadelphia, and Chester H. Rhodes and A. Greenwald 
Gearhart, both of Stroudsburg, for appellee. 


TREXLER, President Judge. 


Robert J. Westbrook, husband of Mary C. Westbrook, the plaintiff appellant, 
was, at the time of his death, insured in the Continental Life Insurance Company 
of St. Louis, Mo. While he and another were sawing an oak tree, a log acci- 
dentally rolled against Westbrook’s right leg and produced a small cut which bled 
a little. The injury was inside his shoe top and just above the ankle. It was 
about an eighth of an inch broad and an inch across. The wife describes it as a 
“small cut about the size of a dime, sort of circle, not perfectly round but quite 
like a crescent.” Through this abrasion, germs found entrance and the leg became 
inflamed and infected and death finally resulted, the cause of death being strep- 
tococci septicemia. 

[1] The present suit is brought to recover, in addition to the amount here- 
tofore paid under the policy, the sum of $2,500 by reason of provision of a rider 
attached to the policy which afforded double indemnity benefits for accide:tal 
death. The language employed provides: “The Company agrees to pay five thou- 
sand dollars which is double the face amount of the aforesaid policy and in lieu 
thereof, to the beneficiary named therein, in event of the accidental death of the 
insured as hereinafter defined * * * except that this double indemnity benefit 
shall not be payable if the insured’s death shall result directly or indirectly, wholly 
er partly from suicide, whether sane or insane, from poisoning, infection or any 
kind of illness or disease, or from bodily injuries received while engaged in 
military or naval service or from partipicating in aeronautics or submarine opera- 
tions.” 

If death resulted directly or indirectly, wholly or in part, from an infection 
of any kind, the company is not liable. The appellant argues that the cause ot 
death was the accident suffered” by the log striking the leg, and that the blood 
poisoning which resulted was merely an incident and an effect of the accident; 
that the abrasion on the skin set in motion a train of events which brought about 
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the result. In the solution of the problem, we must consider the clause in its 
ordinary sense. The scratch on the leg did not alone cause insured’s death. The 
doctor testified that the “immediate cause of death was streptococci septicemia 
due to the injury.” “The cut did not cause his death.” 

It is obvious that the death resulted “directly or indirectly, wholly or partly” 
from the infection. The court below found no ambiguity in this language, and 
felt it to be its duty to construe it to mean just what it said, citing Levinton v. 
Ohio Farmers’ Ins. Co., 267 Pa. 448, 110 A. 295; Urian v. Scranton Life Ins. 
Co., 310 Pa. 144, 165 A. 21. In ‘the latter case, Justice Simpson who wrote the 
opinion held that a provision similar to the one we are considering in some 
respects which excluded death from poisoning was not covered by the policy, and 
took occasion to correct the view that “poison” referred only to. poison taken 
internally into the stomach. The insured in that case died of inhaling carbon 
monoxide gas. The court held that there was no ambiguity in the term employed 
and that it had no right to impose one. Applying the same rule to the present 
case, taking the plain language of the clause which excludes certain causes of 
death, we must conclude that the present facts do not entitle the plaintiff to 
recover. “We have no fright to refine away any of these words in the policy.” 
Trau v. Preferred Accident Ins. Co., 98 Pa. Super. Ct. 89. The policy was not to 
cover all accidents, but only particular kinds. Were there any doubt as to the 
meaning of the words employed, that doubt would preferably be resolved against 
the company, but we may not raise a doubt where none exists, or, to quote from 
an English case cited by the appellee, United London & Scottish Insurance Co., 
Brown’s Claim, 2 Chancery 167, “the only duty which the Court has to perform 
is to determine whether the particular event is or is not covered by the policy. 
Directly you depart from the literal meaning of the words, you embark upon a 
sea of difficulties and speculation which ought I think to be avoided.” 

The insured’s death resulted “directly or indirectly, wholly or partly,” from 
infection, and, the double indemnity clause of the policy having excluded a death 
due to such cause, there can be no recovery under it. 

The judgment is affirmed. 


GROSS v. HOME LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Feb. 1, 1934. 


170 Atlantic Reporter 432. 
1. INSURANCE. 

Evidence, including fact that insurer retained premium on life policy, which 
had lapsed for nonpayment of premium, for 20 days before insured’s death, held 
to make jury issue whether policy had been reinstated. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. INSURANCE. 

Where life policy had lapsed for nonpayment of premiums, insured in paving 
back premiums to procure reinstatement of policy was not required, in absence of 
request from insurer, to produce evidence of insurability. 

The life policy involved provided that in case of default in payment 

of premium or interest company would reinstate policy at any time on 

written application of insured to company at its executive offices, with 

evidence of insurability satisfactory to company, and payment of all pre- 
miums that would have been paid in the intervening time if no default had 
been made, with interest. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal No. 418, October term, 1933, from judgment of Court of Common 
Pleas, Northampton County, No. 67, June term, 1926; Robert A. Stotz, Judge. 

Assumpsit by Mary Gross against the Home Life Insurance Company of 
America, to recover on a life insurance policy. Verdict for plaintiff for $1,105.73. 
From a judgment on the verdict, defendant appeals. 

Affirmed. : i 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. ; ° 

Arthur S. Arnold, of Philadelphia, and Chidsey, Maxwell & Frack, of Easton, 
for appellant. 
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Russell C. Mauch, of Bethlehem, and Milton J. Goodman, for appellee. 

STADTFELD, Judge. 

The Home Life Insurance Company of America, defendant below and appel- 
lant here, on August 24, 1923, issued a policy of life insurance on the life of 
Antonio Gross for $1,000 in which Mary Gross, his wife, was named the bene- 
ficiary. The premiums were payable quarterly in the amount of $8.57 per quarter, 
and fell due on the 24th day of February, May, August, and November of each 
year. The premiums were collected by the duly authorized agents of the defend- 
ant at the home of assured and plaintiff. Until November 24, 1924, all premiums 
were paid when and as they fell due. The premium due November 24, 1924, was 
not paid and was in default until February 13, 1925, when the defaulted premium 
was paid and policy was reinstated without any physical examination. The pre- 
mium due February 24, 1925, was not paid, but on May 7, 1925, the policy was 
again reinstated upon payment of the overdue premium and without any physical 
examination. The premium due May 24, 1925, was not paid when due, and on 
August 21, 1925, the policy was again reinstated upon payment of the overdue 
premium and without any physical examination. The premium due August 24, 
1925, was not paid when due, but on December 1, 1925, an application for rein- 
statement was made and the overdue premium paid, and the application and pre- 
mium promptly forwarded by the local agent to the executive office of the defend- 
ant company in Philadelphia. The defendant company received the application 
December 1, 1925, and, after its receipt, had stamped upon it, with a rubber 
stamp, the following: “Date O. K., Medical Fee, Reinsurance, Loan, Entered 
File.” After each of these subjects there was entered a check mark, and then 
stamped upon the application with a rubber stamp were the words, “Approved 
Dec. 14, 1925.” The previous applications for insurance were likewise stamped, 
but the stamp was put on by a clerk and then initialed by the company doctor, 
Dr. Cyle, according to the testimony of William Flores, agent of the company. 
The final application was not initialed. 

The assured died December 21, 1925, twenty days after he signed the appli- 
cation for reinstatement. There was no further communication between the defend- 
ant company and the insured from December 1, 1925, until the date of assured’s 
death. At the time of the payment of the arrearages, a receipt was given which 
provided that the “payment is no way binding upon said company except, that 
said company agrees to return the amount mentioned hereon in case the company 
declines to revive the said policy.” 

At the end of the receipt was a note reading as follows: “Note. Unless your 
policy is revived or your money is returned within six weeks from the date of 
this réceipt, please notify the Company, giving the name of person to whom 
paid, the amount and date of payment.” 

The application for reinstatement provided, inter alia, as follows: “I further 
agree that said policy shall not be reinstated by reason of any money paid or 
settlement made in payment of, or on account of, said premium until this Cer- 
tificate shall be duly approved by an Executive Officer at the Executive Offices. 
The policy provided: “2. Re-Instatement. Ir case of default in the payment of 
any premium or interest, the Company will reinstate the policy at any time upon 
written application by the Insured to the Company at its Executive Offices, with 
evidence of insurability satisfactory to the Company, payment of all premiums 
that would have been paid in the intervening time, if no default had been made, 
with interest thereon at a rate not exceeding six per centum per annum, computed 
from the premium due date, and payment on reinstatement, with interest at a 
like rate of any indebtedness existing at the time of default, or of any sum paid 
as a cash surrender value.” 


The defendant company declined to pay under the policy and, thereupon, suit 
was brought by Mary Gross, beneficiary, to recover the amount of the same. 
Appellant defended upon the ground that the policy had lapsed by reason of the 
nonpayment of the premium due August 24, 1925, and had never been reinstated. 
Plaintiff contended that the company had retained the application and arrear- 
ages of premiums from December 1, to December 21, without requesting the 
insured to submit to a physical examination, and had reinstated the policy by 
again waiving the requirement of evidence of insurability. 
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The court submitted the case to the jury on the question whether the com- 
pany had reasonable time within which to determine whether it would accept the 
application for reinstatement upon the evidence already in its possession, and it 
accompanied that submission with the following instructions relative to the effect 
of the retention of the money: “After the lapse of that reasonable time, if the 
company retained the money, then it is for you to say whether or not the pur- 
pose of the retention of the money was not to express their approval of the 
policy as it existed, and indicate a determination to revive it.” 

The learned trial judge refused the request for binding instructions and sub- 
mitted the case to the jury. 

The jury returned a verdict in favor of plaintiff. A motion for judgment non 
obstante veredicto and motion for new trial were made by the defendant and 
dismissed by the court en banc in an opinion by Stotz, J. From the judgment 
entered on the verdict this appeal was taken. 

The assignments of error may be divided into two classes: (1) To the refusal 
of binding instructions and the overruling of motion for judgment non obstante 
veredicto, under which defendant seeks to have judgment entered in its favor; 
and (2) alleged errors in the charge of the trial judge to the jury. 

[1] 1. The main proposition in behalf of appellant under the first division of 
its assignments is that the trial judge erred in refusing binding instructions and 
in submitting to the jury the question whether the defendant had reinstated the 
policy and whether it was in force at the time of decedent’s death. The question 
for us in disposing of these assignments is whether binding instructions would 
have been proper. The material facts are not in dispute. The testimony shows 
that the defendant company on December 21, 1925, when the insured died, had 
in its possession sufficient premiums to reinstate the policy; that prior applications 
had been approved without a physical examination having been requested or 
made; that no request for such examination was made in the last instance; that 
the application for reinstatement was held from December 1, 1925, to December 
21, 1925, when decedent died without any communications between the company 
and the insured; the application for reinstatement had on it the rubber stamp 
impression: “Approved December 14, 1925.” Flores, the agent of the company, 
called by plaintiff, testified that the previous applications for reinstatement were 
likewise stamped, but the stamp was put on by a clerk and then initialed by the 
cumpany doctor, Dr. Cyle. The last application was not initialed. 

Edgar T. Miller, assistant superintendent of defendant company, testified on 
cross-examination, when shown Exhibit No. 8, the disputed application, that it 
indicated as having been approved by the company. He did testify on redirect 
examination that in addition to the application for reinstatement, the company 
sends out another form stating whether or not a policy had been reinstated; that 
he never received such form that the application dated December 1, 1925, had 
been approved, or that the policy had been reinstated. 

F. E. Meyrellis, superintendent of defendant company, testified that the policy 
was never reinstated on the last application, and that neither the president nor 
secretary of defendant company ‘authorized its reinstatement; he admitted, how- 
ever, that his testimony was based on written advice he had received in form of 
letters from the company. 


The policy did not, as a prerequisite, require a report from the defendant’s 
medical examiner, the only requirement therein being “evidence of insurability 
satisfactory to the company”; nor does the application for reinstatement provide 
in what manner the approval by an executive officer shall be manifested. 


[2] The issue, under the testimony, narrowed down to the single question 
whether the policy had been reinstated prior to the death of the insured. We 
cannot agree with the contention of appellant that it was the duty of the court 
to say, as a matter of law, whether or not the delay between the date of the 
receipt of the application for reinstatement, and the date of death, was reasonable 
or unreasonable. That was a question of fact to be submitted to the jury under 
Proper instructions. Nor did the duty devolve upon the insured, in the absence 
of a request from the company, to produce -evidence of insurability. 


We have an almost analogous case in White v. Metropolitan Life Insurance 
Company, 22 Pa. Super. Ct. 501. In that case the policy contained a provision 
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that if the policy became void by reason of nonpayment of premiums it might be 
revived upon payment of all arrears and the presentation of evidence satisfactory 
to the company of the sound health of the insured. Payments ceased on June 15, 
1896; but on November 24, 1896, the insured paid the premiums up to February 
10, 1897. The application and premium of November 24, 1896, were retained by 
the company until the death of the insured, without requesting any proof as to 
the soundness of his health. The court held that it was not error for the court 
to submit to the jury the question whether the company had reasonable time in 
which to determine what its action would be and whether the retention of the 
money did not indicate a determination to revive the policy. 

This court, speaking through President Judge Rice, at page 505 of 22 Pa. 
Super. Ct., said: 

“There were but two things required to revive the policy, first, the payment 
of all arrears; second, the presentation of evidence, satisfactory to the company, 
of the soundness of health of the insured. Upon fulfillment of these conditions 
the policy would be revived without further action; it was not essential that 
the assent of the company to the revival be indorsed on the policy. * * * 

“Nor are we prepared to give our assent to a construction of the revival 
clause which would relieve the company under any and all circumstances from 
the obligation of indicating to the policy holder the kind of evidence that would 
be satisfactory. It is clear, however, that mere conditional acceptance of the 
premiums in arrear under the circumstances stated at the outset of this opinion 
would not, of itself, revive the policy. The company was entitled to a reasonable 
time within which to determine whether it would accept the application for 
revival upon the evidence already in its possession or would demand the produc- 
tion of other evidence, and if so, to determine what its character should be. 
But where, as was the case here, nothing was said upon the subject at the time 
of the payment of the money or later, and the money was retained by the com- 
pany beyond the reasonable time above indicated, and especially if it was sufficient 
in amount to cover not only past but future dues, the natural and reasonable 
inference would be that the company was satisfied as to the soundness of the 
health of the insured and waived the production by the policy holder of evidence 
of that fact. 

“We cannot say that under such circumstances the attempted revival of the 
policy could be defeated by the omission of the policy holder to take the initiative 
and to proceed with the production of evidence until the company expressed 
satisfaction with it both as to quantum and quality. On the contrary we are of 
opinion, that the learned trial judge committed no error, of which the defendant 
can justly complain, in submitting to the jury the question whether the company 
had reasonable time (nearly five weeks) within which to determine what its 
action would be, or in accompanying the submission of that question with the 
following instructions relative to the effect of the, company’s retention of the 
money: ‘After the lapse of that reasonable time, if the company retained the 
money, then it is for you to say whether or not the purpose of the retention of 
the money was not to express their approval of the policy as it existed, and 
indicate a determination to revive it.’” 


In the case at bar the company retained the application and back premiums 
from December .1 to December 21 (nearly three weeks), without requesting the 
insured to submit to a physical examination, and the learned trial judge com- 
mitted no error in submitting to the jury the question whether or not the com- 
pany had reinstated the policy, by again waiving the requirement of satisfactory 
health of the insured. 

This is especially true in view of the testimony of Edgar T. Miller, the 
defendant’s assistant superintendent, who testified that the normal time for accept- 
ance of an application was from two to ten days, and that the agents would be 
informed whether it was approved or not and the time would not exceed ten days. 

The case cited was followed by this court in the case of Malchinsky v. 
Mutual Life Insurance Company, 90 Pa. Super. Ct. 1, on page 11, wherein we 
said through our Brother Cunningham: “On the question of implied waiver by 
defendant of the submission of any particular quantum or quality of evidence of 
insurability it is to be observed that we have not been referred to any provision 
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in the policy requiring a written application, or designating a report from defend- 
ant’s medical examiner, as an essential prerequisite to reinstatement—the only 
requirement therein being ‘evidence of insurability satisfactory to the company.’ 
The proposition of defendant, as expressed in its first point for charge, was that 
‘the insured did not furnish the insurance company with evidence of his insura- 
bility satisfactory to the company as the policy sued upon required.’ As held in 
White v. Metropolitan Life Insurance Co., supra, the burden of taking the 
initiative and proceeding with the production of evidence until the company 
expressed satisfaction with it, both as to quantum and quality, did not rest upon 
the insured and his omission so to do would not, as a matter of law, defeat the 
attempted revival. The evidence upon this feature of the case was conflicting and 
different inferences could legitimately be drawn therefrom by a jury. * * * 
It was for defendant to determine what, if any, evidence in addition to that upon 
which the policy had been issued originally would be satisfactory to it for rein- 
statement, but it took no action on this matter between the date of the receipt by 
it of the premiums and the date of the death of the insured. Whether that length 
of time was a reasonable period within which it should have taken action was a 
question for the jury. As was stated in Ryan, App. v. Prudential Insurance Co., 
33 Pa. Super. Ct. 364, the mere lapse of two weeks in passing upon the question 
of revival, if the acceptance of the check had been conditional, would not in 
itself warrant a presumption of acceptance. Here the acceptance of the premiums 
was unconditional and the reasonableless of the period of time was to be deter- 
mined under all the circumstances.” 

The cases cited by appellant are readily distinguishable from the instant case. 
In Duffy v. Alta Friendly Society, 17 Pa. Super. Ct. 531, at the time the applica- 
tion for reinstatement was made, the insured, who was sick and ailing, deceived 
the company by falsely stating that he was in good health, and, “under the very 
terms of the by-laws (of the society), the contract was dead and could not be 
vitalized by the payment of the delinquent dues.” 

In Ryan v. Prudential Insurance Co., supra, the insured was in ill health at 
the time the application to revive was made, and died before any action was taken 
hy the company. 

The decision in Lantz v. Insurance Company, 139 Pa. 546, 21 A. 80, 10 
L. R. A. 577, 23 Am. St. Rep. 202, was based on the fact that the overdue pre- 


mium was not tendered until after the death of the insured, which was obviously 
too late. 


In the case of McDonald v. Life Insurance Company, 253 Pa. 239, 97 A. 
1086, L. R. A. 1916F, 1244, before the insured died the company returned to him 
not only the check and notes which were given to pay the premium, but also wrote 
a letter stating that reinstatement of the policy had been definitely postponed. 

The case of Munhall v. Insurance Company, 300 Pa. 327, 150 A. 645, was an 
application for a new policy of insurance, while the instant case was an applica- 
tion for reinstatement of a lapsed policy; the former was an action on an oral 
contract while the latter was on a written contract. Furthermore, the Act of 


i921, P. L. 682, art. 3, § 317, 40 PS § 440, prevents a valid oral contract of life 
insurance in Pennsylvania. 


We are of opinion that there was evidence from which a jury could legiti- 
mately find that defendant had reinstated the policy. Binding instructions there- 


fore would not have been proper, and the assignments of error relating to this 
branch of the case are overruled. 


[3] 2. Of the assignments on alleged errors in the charge, “showing bias 
against the defendant company,” and in charging “that the defendant could not 
hold the matter in a position that it could keep on collecting premiums and safe- 
guard themselves against payment of the policy,” and “in endorsing to the jury 
the argument of plaintiff's counsel that the company could not play ‘fast and 
loose’ with the decedent and his family,” the same are predicated on the follow- 
ing portion of the charge of the trial judge: “Now the plaintffi while admitting 
that that premium was not paid until December Ist says, in the first place, that 
the company accepted the money, and in the second place, either by positive 
action of approving the reinstatement application, or by non-action in failing to 
disapprove it, within thirty-one days, the defendant cannot now come into court 
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and set up this defense: that they are barred or estopped from setting it up, and 
I say to you that, of course, the defendant cannot hold this matter in such a 
position that they could keep on collecting premiums on a policy and at the same 
time hold themselves safe against paying the amount of the policy in the case of 
the death of the insured and the plaintiff says to you that the company cannot 
play ‘fast and loose’ with the decedent and his family. If you find that they did 
so, of course the contention of the plaintiff would be correct.” 

We have carefully examined the entire charge and believe it fairly and 
properly submitted to the jury the matters in issue. The quotations from the 
charge on which the assignments of error are based are statements of the posi- 
tion taken by plaintiff in relation to defendant’s actions, and not the expression 
of the court’s opinion or attitude. After the court had reviewed the testimony and 
the relative contentions of plaintiff and defendant, it repeated what it had pre- 
viously stated: “I will leave these matters of fact for you to determine, for, as 
I have said before, you are the sole judges of the facts in the case. Whether or 
not this policy was reinstated by the defendant company is for you. Whether it 
was in force at the time of decedent’s death is for you and if you find that such 
was not the case, then, of course, the verdict must be for the defendant.” This 
was a fair statement of the issues on which the jury was to pass. The assignments 
of error predicated upon alleged errors in the charge are overruled. 

Judgment affirmed. 


NORTHWESTERN MUT. LIFE INS. CO. v. MURRAY et al. No. 1177. 
Supreme Court of Rhode Island. Jan. 8, 1934. 
170 Atlantic Reporter 73. 
INSURANCE. 

Evidence in suit to cancel life insurance policy held to support court’s finding 
that insured’s statements in application as to his physical condition and history 
were false. 

There was evidence that insured, who stated in application that he had 
not had high blood pressure or been attended by physician since childhood, 
had visited physician, who informed him that his blood pressure was above 
normal, called on such physician for treatment of such condition three 
times thereafter before signing application, and died from cerebral hemor- 
rhage due to high blood pressure. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Providence and Bristol Counties; Edward W. 
Blodgett, Judge. 


Suit by the Northwestern Mutual Life Insurance Company against Helen I. 
Murray and another. Decree for complainant, and respondents appeal. 

Appeal denied and dismissed, decree affirmed, and cause remanded. 

Edward F. McElroy, Peter W. McKiernan, John C. Going, and Ernest L. 
Shein, all of Providence, for appellants. 


Sherwood & Clifford and Sidney Clifford, all of Providence, for appellee. 
Haun, Justice. 


This is a bill in equity, brought against the beneficiary of a policy of life in- 
surance issued by complainant upon the life of one Fallon, now deceased, and 
against the administrator of his estate. The bill prays that said policy be returned 
to complainant for cancellation, that it be declared null and void, and that respond- 
ents be enjoined from transferring or bringing suit thereon. After hearing on 
bill, answer, and proof, a decree was entered granting ¢complainant’s prayer, and 
the cause is before us on respondent's appeal from this decree upon the grounds 
that the findings and the decision are against the law, the evidence, and the weight 
thereof. 

The bill alleges that the insured in his written application attached to the policy 
falsely answered certain questions, with intent to deceive and defraud the complai- 
nant; that said false answers were material to the risk to be assumed by the com- 
plainant; that, relying upon the statements and representations made in said ap- 
plication, complainant issued and delivered said policy; and that the subject-matter 
of the questions and false answers given thereto contributed to the contingency or 
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event upon which the policy became due and payable, namely, the death of said 
Fallon. 

The statements made by Fallon in the application in reply to questions regard- 
ing his physical condition and history upon which the above allegations were based 
are in substance: That he had not since childhood had high blood pressure, or 
been confined to the house by illness or been attended by a physician, and that he 
was at present in good health and had no family physician. 

The application for the policy was filed September 24, and the policy was is- 
sued September 30, 1929. On April 26, 1930, Fallon died from a cerebral hemor- 
rhage. Complainant introduced evidence to show that on April 25, 1929, Fallon 
had visited a physician who informed him that his blood pressure was above nor- 
mal, and that three times thereafter before signing the application for insurance 
Fallon called upon the physician for treatment of this condition. Complainant 
also introduced medical testimony to the effect that the cerebral hemorrhage which 
caused Fallon’s death was undoubtedly due to high blood pressure. 

The respondents in defense urge that the ailment for which Fallon was treated 
by said physician was only a slight and temporary indisposition; that the physician 
failed to find any high blood pressure, and did not consider Fallon’s condition 
alarming; that Fallon, by continuing preparations for his marriage, indicated that 
he did not regard his condition as serious; and that he refused to take an insurance 
policy of a value exceeding $2,000, all of which circumstances, they contend, tend to 
show an absence of any fraud on the part of Fallon. 

The court below in its rescript stated: “There is no question that the * * * 
answers were false.” The evidence supports this finding. 

In Columbian National Life Ins. Co. v. Industrial Trust Co., 53 R. I. at page 
341, 166 A. 809, this court held that the failure of the insured to disclose his illness 
and the securing of insurance thereby was fraud. In Prudential Ins. Co. v. Tanen- 
baum, 53 R. I. at page 360, 167 A. 147, 149, the court said: “Complainant was en- 
titled to receive correct information as to applicant’s prior treatment by physicians 
so it could decide upon the information given by these physicians, or otherwise, 
whether it would accept the risk.” And at page 361 of 53 R. I., 167 A. 147, 149: 
“The fact that a specific answer is sought by the insurer in an application for an 
insurance policy makes that answer material. When such an answer is untrue the 
policy will ordinarily be forfeited.” 

It is apparent that the false answers were made with knowledge of their fal- 
sity and were material to the risk assumed by complainant, and there is also con- 
vincing evidence that high blood pressure, an affliction which was the subject of 
specific inquiry in one of the questions, contributed to the death of said Fallon, 
the contingency upon which the policy became due and payable. This evidence was 
sufficient to support the decision of the trial court. 

The appeal is denied and dismissed, the decree appealed from is affirmed, and 
the cause is remanded to the superior court for further proceedings. 


COLE v. METROPOLITAN LIFE INS. CO. No. 1179. 
Supreme Court of Rhode Island. Jan. 10, 1934. 


170 Atlantic Reporter 74. 
1. INSURANCE. 


Phrase “totally and permanently disabled” within life insurance policy should 
not be construed literally. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. pa 

Construction of phrase “totally and permanently disabled” within life policy 
depends in part upon insured’s occupation and capabilities and particular circum- 
stances. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
3. INSURANCE. 

Phrase “totally and permanently disabled” within life policy does not mean 
complete helplessness, but inability to perform substantial and necessary acts of 
particular work or business. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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4. INSURANCE. 

In case of doubt, total and permanent disability clause in life policy should be 
liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Construction foreman who suffered permanent paralysis in lower half of body, 
although able to earn small amounts as draftsman and estimator, held “totally and 
permanently disabled” within disability clause in life policy. 

(For .other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

Suit by Asahel M. Cole against the Metropolitan Life Insurance Company. 
From a decree dismissing the bill, the complainant appeals. 

Appeal sustained, and decree reversed in accordance with opinion. 

Rosenfeld & Hagan and C. Bird Keach, alf of Providence for appellant. 

Tillinghast, Morrissey & Flynn and M. Walter Flynn, all of Providence, for 
appellee. 

Murpock, Justice. 

This is a bill brought to compel specific performance of a contract of insur- 
ance. From a decree of the superior court dismissing the bill, the complainant 
has appealed. 

On April 24, 1924, respondent issued to complainant a policy of insurance on 
his life. Some time thereafter a supplemental agreement was added to the policy. 
This agreement, after providing for the payment of an additional premium, pro- 
ceeds as follows: 

“Hereby agrees, that upon receipt by the Company at its Home Office in the 
City of New York of due proof, on forms which will be furnished by the Com- 
pany, on request, that the insured has, while said Policy and this Supplementary 
Contract are in full force and prior to the anniversary date of said Policy nearest 
to the sixtieth birthday of the insured, become totally and permanently disabled, 
as the result of bodily injury or disease occurring or originating after the issuance 
‘of said Policy, so as to be prevented thereby from engaging in any occupation and 
performing any work for compensation or profit, and that such disability has al- 
ready continued uninterruptedly for a period of at least three months, it will, 
during the continuance of such disability, 

“1, Waive the payment of each premium falling due under said Policy and 
this Supplementary Contract, and, 

“2. Pay to the Insured, or a person designated by him for the purpose, or if 
such disability is due to, or is accompanied by, mental incapacity, to the bene- 
ficiary of record under said Policy, a monthly income of $10 for each $1,000 of 
insurance, or of commuted value of installments, if any, under said Poilcy.” 

In October, 1924, the complainant, while employed in Detroit, Mich., was 
stricken with a disease commonly called “infantile paralysis,” which caused per- 
manent paralysis in the lower half of his body. The respondent recognized his 
disability as total and permanent, and for about four years paid to him the com- 
pensation stipulated in the policy. 

The respondent now takes the position that it was justified in suspending pay- 
ments under the following provision of the policy: “* * * If the insured. shall be 
able to perform any work or engage in any business whatsoever for compensation 
or profit, the monthly income herein provided shall immediately cease, and all 
premiums thereafter falling due shall be payable according to the terms of said 
Policy and of this Supplementary Contract.” 


There is no dispute as to the complainant’s present physical condition. He is 
permanently paralyzed from the region of the umbilicus downward; he has prac- 
tically no power of locomotion; when placed on crutches, he can move over level 
surfaces, but cannot go up or down stairs or step up on to a curbstone; if he 
falls down, he cannot arise without assistance. 

The complainant’s history briefly is as follows: He had two full years at 
high school, after which he worked for a railroad company as a laborer; he was 
advanced to the position of transit man in the engineering department. In 1917 
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he enlisted in the United States Army, and was transferred from the Artillery to 
the Engineer Corps and attained the rank of sergeant. Upon his discharge from 
the Army he opened an office in Southbridge, Mass., as a surveyor but after a 
few months went South as a timber cruiser. For a time he worked for his father, 
who is a general contractor, and then went to New York state, where he worked 
for a highway contractor; he then went to Michigan, where he worked on his 
own account for a short time. When stricken, he was employed as a foreman in 
construction work in Detroit. He was brought to Providence by his father, who 
installed him in a tenement in a house belonging to the former. Not for com- 
pensation, but to keep his mind occupied, his father, in connection with his busi- 
ness, gave him such tasks as he was able to perform. He placed a sign at his 
father's place of business announcing himself as an architect and engineer. In 
eight years he earned about $350 by drawing plans and making estimates. 

[1-3] The term “totally and permanently disabled” is not to be construed lit- 
erally. Pannone v. John Hancock Life Ins. Co., 52 R. I. 95, 157 A. 876. It is 
generally held that the term is relative. Its interpretation as employed in a con- 
tract of this character depends in part upon the occupation and the capabilities 
of the insured and also upon the circumstances of the particular case. Clarke v. 
Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449; Couch on Insurance, § 1670. Regard 
also must be had to the object and purpose of the contract which is to indemnify 
the insured for loss of time by reason of his incapacity to perform his usual 
work or to carry on his usual business by reason of the happening of the event 
covered by the policy. It would defeat the purpose of the contract to hold that 
the insured must be completely helpless to be entitled to the benefits of the same. 
If he is unable to perform the substantial and necessary acts in the prosecution 
of his work or business, he is entitled to the benefits of his contract, unless it ap- 
pears that he is able to engage in some other gainful activity. The fact that he 
has been able to earn trifling amounts as a draftsman and estimator does not 
affect his right of recovery when he might reasonably have refrained from making 
any effort at remunerative employment. American Liability Co. v. Bowman, 65 
Ind. App. 109, 114 N. E. 992: Couch on Insurance, § 1673. 

[4, 5] From the record it appears that the complainant’s qualifications fit him 
for the position of a foreman of construction work. Notwithstanding the fact that 
he has held himself out as an architect and engineer, there is nothing in the record 
which gives a basis for the conclusion that there is any reasonable probability that 
he will be able to succeed in earning a livelihood in either capacity. His knowl- 
edge of architecture and engineering is manifestly rudimentary, and it is quite 
clear that he will never be able to resume the position of foreman of construction 
work for which he appears to be fitted and by which he was earning a livelihood 
at the time of the issuance of the policy. That he would be able to earn a liveli- 
hood in some capacity were it not for the depression, as urged by the respondent, 
is purely conjectural, and it is generally held that, in cases of doubt, the provision 
for total disability in the policy should be liberally and fairly construed in favor 
of the insured. American Liability Co. v. Bowman, supra; Koury v. Providence- 
Washington Ins. Co., 50 R. I. 118, 145 A. 448. 

The appeal is sustained, and the decree appealed from is reversed. The par- 
ties may on January 17, 1934, present to this court a form of decree to be entered 
in the superior court. 


CORY v. MASSACHUSETTS MUT. LIFE INS. CO. No. 7417. 
Supreme Court of Rhode Island. Jan. 29, 1934. 
170 Atlantic Reporter 494. 
1. INSURANCE. 

Loan provision of life policy which provided general manner of conditions 
upon which loans would be made was required to be construed with policy, since 
loan agreement was an essential part thereof. 

(For other cases, see Insurance, Deg. Dig. § 17914.) 

2. INSURANCE. 


Provision in loan agreement under life policy that, if amount owing insurer 
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equaled or exceeded cash surrender value of policy, policy should become void, 
held lawful. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. INSURANCE. 

Provision in life policy that, if insured’s indebtedness based upon loan and 
compounded interest equaled or exceeded cash surrender value, policy would 
become void, held not against public policy of Rhode Island. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 

5. INSURANCE. . 
Beneficiary of life policy has no greater right than insured. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 

6. INSURANCE. 

Life policies providing for their cancellation upon 31 days’ grace after notify- 
ing insured that insured’s indebtedness to insurer equaled or exceeded cash 
surrender value of policy held properly voided by insurer, where proper notice 
was sent and insured made no attempt to reinstate policies. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Exceptions from Superior Court, Providence and Bristol Counties; Charles 
A. Walsh, Judge. 

Action of assumpsit by Ruth S. Cory, administratrix of the estate of Clara 
M. Smith, deceased, against the Massachusetts Mutual Life Insurance Company. 
Verdict for defendant, and plaintiff brings exceptions. 

Exceptions overruled, and case remitted for entry of judgment. 

Hinckley, Allen, Tillinghast, Phillips & Wheeler, Harold A. Andrews, and 
James F. Armstrong, all of Providence, for plaintiff. 

Walling & Walling, Everett L. Walling, and Ambrose W. Carroll, all of 
Providence, for defendant. 

STEARNS, Chief Justice. 

This is an action on assumpsit brought by the administratrix of the estate 
of Clara M. Smith, the beneficiary designated in three life insurance policies 
issued by the defendant company upon the life of James Smith, the husband of 
the beneficiary. 

James Smith died February 21, and Clara Smith died March 25, 1932. Proof 
of these deaths and the appointment of plaintiff as administratrix was duly made. 
Recovery is now sought upon two paid-up twenty-payment policies upon the life 
of James Smith, each in the amount of $5,000, one issued February 10, 1903, 
and the other September 15, 1904. A third policy in the amount of $4,000 issued 
October 9, 1924, lapsed and became void for failure to pay the premiums. 

At the trial of this action by a justice of the superior court sitting without a 
jury, the plaintiff abandoned any claim on said third policy. The trial justice 
rendered decision for the defendant on the other two policies. The case is here 
on plaintiff's exceptions which her counsel summarizes as follows: (1) That the 
terms in the loan agreement as to compound interest and the cancellation and 
forfeiture of the policies were not authorized by the terms of the policies, and 
therefore were without consideration; (2) that the provision in the loan agree- 
ment as to compound interest was void as against the public policy of Massa- 
chusetts, the locus contractu; (3) that the dividends were not applied in accord- 
alice with the provisions of the policies; and (4) that the interest was not com- 
puted in accordance with the provisions of the loan agreements. Each of the 
policies now under consideration has the following provision: 


“Loans. On the third or any subsequent anniversary of the date of this policy, 
and at other times at its convenience, the Company will loan upon this policy, 
when the same is legally assigned and delivered as security for such loan (the 
assignment to be upon the Company’s prescribed form), an amount which, 
together with then existing loans, if any, shall not exceed ninety per cent. of the 
cash surrender value; provided, that all premiums due on or before the date of 
making such loan shall have been duly paid. * * *” 

On January 28, 1926, after all premiums had been paid on these policies, the 
insured procured a loan of $3,000 on each policy; he executed in Providence on 
the prescribed form of the insurer a “policy loan certificate,’ which expressly 





Life] Cory v. Massachusetts Mut. Life Ins. Co. 1159 


provided that the execution of the certificate was subject to the approval of the 
canes at its home office in Springfield, Mass., and that no loan would be made 
unless such certificate was so approved. 

The certificate, which was approved by the insurer, after reciting that each 
loan was made on the sole security of each policy, stated that, in consideration 
of the loan, it was agreed that the loan, together with the interest thereon as 
therein specified should be an indebtedness against said policy and a lien thereon, 
and that it might be repaid in whole or in part at any time while the policy 
was in force; it also contained these provisions: 

“Second. That said loan shall bear interest at the rate of six per cent. per 
annum payable semi-annually on the first day of January and July in each year, 
Loth principal and interest payable to said Company at its Home Office at Spring- 
field, Massachusetts; it being further agreed that in case said interest shall not 
be paid when due, it shall be added to and become a part of the principal of 
said loan and shall thereafter be subject to the same rate of interest. 

“Third. That as security for said indebtedness the said policy, including all 
paid-up additions thereto and all sums of money due or to become due there- 
under, and al! the right, title “nd interest of the undersigned in and to the same, 
are hereby assigned to said Company. 

“Fourth. It is further expressly agreed that if at any time the total indebt- 
edness against said policy, whether represented by this certificate or any other 
evidence of indebtedness, shall equal or exceed the then cash value of said policy, 
a default shall be deemed to have occurred in the repaymnt of said loan and 
said policy shall become void and no further liability shall exist thereunder, and 
this certificate and all other evidences of indebtedness outstanding against said 
policy shall be cancelled; provided, that said policy shall not be so avoided until 
the expiration of thirty-one days after notice shall have been mailed by said 
Company to the insured, the person to whom the loan is made, and to the 
assignee, if any, at their respective last known addresses of record at the Home 
Office of said Company, during which period of thirty-one days the payment of 
said indebtedness or any part thereof will be accepted.” 

On policy No. 198481 the loan and accrued interest amounted to $3,642.59 on 
May 9, 1929. On that day the cash surrender value of the policy was $3,642.43. 
The loan and accumulated interest on policy No. 178945 amounted to $3,681.47 
on July 14, 1929. On that day the cash surrender value of the policy was 
$3,681.26. In accordance with the requirements of notice contained in the loan 
certificates, letters were sent by registered mail to Mr. Smith, notifying him that 
the amount of the indebtedness on his loans exceeded the cash surrender values 
of his policies, and that in accordance with the provisions of the loan certifi- 
cates the policies would be canceled thirty-one days thereafter, unless in the 
meantime a sum sufficient to reduce the loan indebtedness below the cash sur- 
render values of the policies was paid. The insured did nothing. On June 11, 
1929, policy No. 198481 was canceled, and on August 16, 1929, policy No. 178945 
was canceled at the expiration of thirty-one days after notices were given. 


[1-4] It appears in the evidence, and was so decided by the trial justice, 
that the computation of the cash surrender value on each policy was made in 
accordance with the provisions of the policy and of the law of Massachusetts; 
that, as each installment of interest became due, a notice was sent to the insured; 
that he paid no attention to these notices, and that, as each installment of the 
interest became due and was unpaid, in accordance with the agreement of the 
parties, it was added to the principal of the loans, and thereafter was subject 
to the same rate of interest; also that the interest was properly computed and 
the dividends were applied by the insurer in accordance with the terms of the 
policies and the directions of the insured. The contract is clear and unambig- 
uous. The loan provision in the policy provides in a general manner the condi- 
tions upon which loans will be made; notice is expressly given in the policy that 
such loans will only be made by the insurer in conformity with its rules in force 
at the time of making the loan. The policy was not the entire contract in regard 
to the loans; the loan agreement was an essential part of the contract. Before 
these loans were made, the insured and the insurer agreed in advance upon the 
payment and computation of interest and for the termination of the policy upon 
default of the required payment. The inclusion of the forfeiture provision in the 
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loan agreement was lawful. The insured received what he contracted for, 
the policy terminated in accordance with the plain terms of the contract: it 
was not inequitable nor was it unfair to the insured, He had thirty-one days 
of grace in which to remove the default by payment in whole or in part of his 
indebtedness. The contract is not contrary to the public policy of this state 
because of the provisions for cancellation of the policy or for the computation 
of interest. McQuitty v. Continental Life Ins. Co., 15 R. I. 573, 10 A. 635; 
Wheaton v. Pike, 9 R. I. 132, 98 Am. Dec. 377, 11 Am. Rep. 227. If the loan 
agreement is considered to be a Massachusetts contract, there is no proof that 
the law of that commonwealth differs from our law in these particulars. 

[5] The insured secured the full benefit of the cash surrender value of each 
policy. After he got the loans, he paid no attention to his insurance, and he 
never objected to the cancellations of the policies, although he lived for more 
than two years after he was notified of said cancellations. He evidently did 
not intend to keep any of his insurance in force. The beneficiary, of course, 
has no greater right than the insured. 

By the great weight of authority, pledges of this character, because of the 
peculiar nature of the contract of insurance, are held to be a distinct class 
so far as the right of enforcement is concerned. The public sale of a pledged 
policy is generally held to be ineffective. The cancellation of the policy at its 
actual cash surrender value provides a practical method of payment of the 
loan and of terminating the contract. 

Loan agreements similar to those in question, whether detailed in the policy 
or made in conformity with its provisions are generally held to be valid. Stevens 
v. Mutual Life Ins. Co., 227 N. Y. 524, 125 N. E. 682, 18 A. L. R. 1141; Kimball 
v. New York Life Ins. Co., 98 Vt. 192, 126 A. 553; 18 A. L. R. page 1145 note, 
and cases cited therein; Couch on Insurance, § 649; Cooley’s Briefs on Insurance, 
pp. 160, 161. 

[6] For the reasons stated, we are of the opinion that the loan agreement 
which was reasonable and fair to the insured is valid; and that the policies were 
legally canceled and are void. 

All plaintiff’s exceptions are overruled, and the case is remitted to the super- 
ior court for the entry of judgment on the decision. 


CONNOLLY vv 


and 





. EQUITABLE LIFE ASSUR. SOC. OF U NITED STATES. 
No. 7433. 
Supreme Court of South Dakota. 
Feb. 1, 1934. 
252 Northwestern Reporter 493. 
1. INSURANCE. 

Under evidence, representations in application that insured had not con- 
sulted physician during previous five years, falsely made by insured and relied 
upon by insurer when issuing life policy, lield to render policy void (Rev. Code 
1919, § 9312). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 


Beneficiary, who prevented doctors from disclosing why insured consulted 
them during five-year period previous to insurance application because communica- 
tion was privileged, cannot claim presumption that consultations were for minor 
ailments which did not avoid life policy for false representations thereon in 
application. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 


Action by Mary A. Connolly against the Equitable Life Assurance Society of 
the United States, a corporation. From a judgmenf in favor of plaintiff, and 
from an order denying its motion for new trial, defendant appeals. 


Judgment and order reversed, and cause remanded, with directions. 
Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Tom Kirby, of Sioux Falls, for respondent. 

CAMPBELL, Judge. 
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Plaintiff below instituted the present action to recover the sum of $2,000 
pursuant to the terms of a policy of insurance issued by defendant company upon 
the life of her daughter Margaret C. Connolly. Verdict and judgment were for 
plaintiff, from which judgment and from a denial of its motion for a new trial 
defendant, who had duly moved for directed verdict and later for judgment 
n. o. v., has now appealed. 

Respondent has moved in this court for the dismissal of the appeal. There 
is no merit in the motion, and it requires no discussion. 


[1] The insured, Margaret C. Connolly, made application for the policy in 
question on December 25 and 26, 1930, and the policy was delivered to her on 
lanvary 11. 1931. In ecnnection with end as a overt of her written application 
for the issuance of said policy of insurance, the insured represented to the com- 
pany that she had suffered an appendectomy in 1922; that she had never had or 
been treated for any disease of the genito-urinary organs; that she had never 
been advised to have any surgical operation except the appendectomy above men- 
tioned and had had no other illness; and that she had not consulted a physician 
or been treated by one during the previous five years. It appears from the 
record herein, as a matter of fact, that the insured had consulted Dr. Kellogg 
on six or seven different occasions during the five years previous to the insurance 
application and had also consulted and received professional treatment from 
Dr. Goldman on several occasions during that five-year period. Dr. Goldman 
visited the insured professionally on December 30, 1930. On January 18, 1931, 
seven days after the issuance of the policy in question and after having been 
absent from her customary employment for some two weeks, the insured was 
admitted to a hospital at Madison, S. D., where Dr. Goldman performed an opera- 
tion upon her on January 19, 1931, and where she died on January 23, 1931; the 
cause of death being stated as postoperative shock. Dr. Goldman had treated 
the insured for several days prior to her admission to the hospital, and further 
testified that prior to her entry into the hospital he “had been treating her off 
and on for about three or four years.” Appellant endeavored to show that, as a 
matter of fact, at the time of the appendectomy hereinbefore mentioned, an opera- 
tion was also performed upon the insured for the extirpation of cysts from both 
Fallopian tubes, that one of her ovaries had been removed, and that the operation 
of January 19, 1931, was performed with the object of relieving a condition of 
long standing known to insured and her physicians. Appellant also endeavored 
to show by examination of Dr. Kellogg and Dr. Goldman what were the facts 
with reference to their consultation with and treatment of insured during the 
five years prior to the making of application for the insurance. To all of this 
offered testimony respondent objected, and her objections were sustained, whether 
rightly or wrongly we need not in this case deci 

It is admitted that ‘the representations made by the insured were relied upon 
by appellant company, and appellant now urges that no recovery can be had because 
the fraudulent misrepresentations avoid the policy. 


[2] In this contention we believe appellant is entirely correct. The case is 
comparable in many respects to Hohenthaner v. Mut. Life Ins. Co., recently before 
this court (1933) 250 N. W. 370. Respondent urges the provisions of section 
9312, R. C. 1919. The falsification of the answers, under the circumstances of 
this case, brings the matter within the exception contained in the last clause of 
section 9312, as pointed out in the Hohenthaner Case, supra. Respondent also 
urges that a policy is not avoided by false statement in the application that no 
physician has been consulted within a given time if such consultations were for 
merely minor or trivial matters. With the validity of this contention in the 
abstract we need not concern ourselves. Appellant in this case offered to show 
that such consultations were not for minor or trivial ailments, and offered to show 
the actual facts with reference thereto. Respondent succeeded in preventing any 
such disclosures by urging the doctrine of privileged communication. Respondent, 
having prevented disclosure of the actual facts, cannot claim a presumption that 
the facts, if disclosed, would have been favorable to respondent’s contentions. 
Under the circumstances of this case, it cannot be said that the false statements 
in the application did not materially affect the acceptance of the risk and hazard 
assumed by the insured. 





1162 The Insurance Law Journal, Vol. 82 [May, 1934 


We are convinced that the false representations, under the circumstances of 
the instant case, were sufficient to avoid the policy as a matter of law, and it 
therefore becomes unnecessary to consider other errors assigned. 

The judgment and order appealed from are reversed, and the cause remanded, 
with directions to enter judgment in favor of defendant-appellant pursuant to 
its motion for judgment n. o. v., which should have been granted. 

All the Judges concur. 


DUNCAN et. al. v. PENN MUT. LIFE INS. CO. et al. 
Court of Appeals of Tennessee, Eastern Section. March 27, 1933. 
Certiorari Denied by Supreme Court June 24, 1933. 
65 Southwestern Reporter (2d) 882. 
1. INSURANCE. 

Evidence held to establish fraud and misrepresentation in procurement and 
reinstatement of life policies, particularly in respect to representation as to use 
of intoxicating liquor. 

(For other cases, see Insurance, Dec. Dig. §§ 370, 665[3].) 

2. INSURANCE. 

Statute providing that no statements not made in writing and attached to 
policy shall be used to avoid policy held not applicable to statements made by 
insured to obtain reinstatement of policies after lapse thereof (Acts 1907, c. 
457, § 1; Shannon’s Ann. Code, § 3348a8, subsec. 4). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Whether representations by insured increase risk of loss is question of law 
for court. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

4. INSURANCE. 

Insurance company is entitled to know before issuing policy whether appli- 
cant’s habits were such as might increase hazard of loss by subsequent impair- 
ment of health or conduct which might most likely or probably affect question 
of longevity. 

(For other cases, see Insurance, Dec. Dig. § 297.) 


Appeal from Chancery Court, Knox County; R. M. Jones, Chancellor. 

Suit by Gordan A. Duncan and another against the Penn Mutual Life Insur- 
ance Company, J. C. Duncan, Jr., individually, and as administrator of J. C. 
Duncan, deceased, and others, wherein defendants named filed cross-bills, the 
cross-bill of defendant first named being filed as a bill of interpleader. From 
the decree, defendant first named appeals. 

Reversed. 

Kennerly & Key, of Knoxville, for appellant. 

Norman B. Morrell, Fowler & Fowler, and Forrest Andrews, all of Knox- 
ville, for appellees. 


JETNA LIFE INS. CO. v. McIVER. No. 1391. 
Court of Civil Appeals of Texas. Waco. Oct. 12, 1933. 
Rehearing Denied Dec. 14, 1933. 

65 Southwestern Reporter (2d) 817. 


7. INSURANCE. 

Soliciting agents, ordinarily, are unauthorized to bind insurer by attempted 
acts or contracts relating to subsequent insurance contracts, not to taking of 
applications (Rev. St. 1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. § 129.) 


& INSURANCE. 

Insurer’s soliciting agent has no implied power to consummate insurance 
contract, prerequisite to validity of such contract by soliciting agent being proof 
of special authority to consummate it (Rev. St. 1925, art 5063). 


(For other cases, see Insurance, Dec. Dig. § 129.) 
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Appeal from Madison County Court; W. L. Robinson, Judge. 

Suit by J. M. McIver against the A2tna Life Insurance Company. From a 
judgment overruling defendant’s plea of privilege seeking the transfer of the 
suit to Harris county for trial, defendant appeals. 

Reversed, and plea remanded for further hearing. 

Fulbright, Crooker & Freeman, of Houston for appellant. 

Brownlee & Brownlee, of Madisonville, for appellee. 

GALLAGHER, Chief Justice. 

This suit was instituted by J. M. McIver, appellee herein, against A®tna 
Life Insurance Company, appellant herein, in the county court of Madison county, 
to recover the sum of $371.98 which he alleged was due him by the terms of an 
insurance contract between him and appellant for temporary total disability result- 
ing from accident. The suit was filed May 27, 1932. Counsel for appellee pre- 
sented at the time of such filing a citation prepared by them, requiring appellant 
to answer in said suit at a regular term of the county court of said county to 
be held on the first Monday in July, 1932; same being the 4th day of said 
month. Such citation was duly issued by the clerk and served upon appellant. 
On the 1st day of July, 1932, appellant filed a plea of privilege in statutory form, 
in which it alleged that it resided in Harris county and asked that the suit 
be transferred to that county for trial. Appellant, at the same time, subject to 
caid plea, filed its original answer in the cause. Appellee did not file any affidavit 
controverting said plea. It is conceded that no term of the county court of Madi- 
son county for civil business was held at the time said citation was made 
returnable. There is no affirmative evidence that the commissioners’ court of 
said county had ever made an order providing for a July term of such court, 
nor that such a term had ever been held. It is further conceded that a term of 
said court was held beginning on the first Monday in August, 1932, same being 
the Ist day of said month, and that the proceedings shown by the transcript 
herein were had during such term. Appellant on the Ist day of August, 1932, 
filed in the cause its first amended plea of privilege and answer. Appellee, on 
August 2, 1932, filed its affidavit controverting appellant’s amended plea of 
privilege. Appellant, on August 16, 1932, filed a motion to strike said contro- 
verting affidavit on the ground that the same was not filed within five days after 
the return day of said purported July term of said court. On the hearing of 
said plea the county clerk produced in open court the minutes of the com- 
missioners’ court of said county and read therefrom an order of said court 
made at the May term, 1932, thereof, directing that the county court be held 
in said county on the first Monday in February, May, August, and November, 
respectively, in each year. The witness testified that she was present in court 
when said order was made. The court overruled said motion. 

[1] Appellant presents assigments of error in which it complains of the 
action of the court in overruling said motion to strike appellee’s controverting 
affidavit. The Constitution of this state and the statutes enacted in pursuance 
thereof provide, in substance, that the county court shall hold at least four terms 
for both civil and criminal business annually, and such other terms each year 
as may be fixed by the commissioners’ court, and that, unless otherwise provided, 
such terms shall be held on the first Monday in February, May, August, and 
November in each year. Constitution, art. 5, § 29; R. S. art. 1961, as amended by 
Acts 1929, 1st Called Sess., c. 48, § 2 (Vernon’s Ann. Civ. St. art. 1961). The 
holding of a term of the county court of said county beginning on the first Mon- 
day in August, 1932, was in accord with the provisions of the Constitution, the 
Statutes, and the order of the commissioners’ court. A controverting affidavit is 
required by the statute to be filed within five days after appearance day. R. S. 
art. 2007. The first appearance day after the filing of this suit was August 2, 
1932, and appellee filed his controverting affidavit on that day. The court did not 
err in refusing to strike such affidavit from the record. 

Appellee alleged that appellant, Aitna Life Insurance Company, was a cor- 
poration, duly incorporated under the laws of the state of Connecticut, with 
permit to do business in this state; that under the authority of such permit it 
was engaged in general life and accident insurance business; that W. M. Keller, 
of Palestine, Anderson county, was its agent and representative; that he was 
duly authorized to sell insurance and receive and receipt for the premiums 
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therefor; that appellant, on the 3d day of November, 1931, acting by and through 
said agent, in consideration of $10 premium then and there paid by appellee, 
agreed to insure and did insure him against total disability from injuries received 
in connection with or as the result of the operation of automobiles; that the 
indemnity agreed to be paid him for total disability was $25 per week during the 
duration thereof. He further alleged that said agent at that time prepared a 
written application for such insurance; that he signed the same; that said agent 
was then and there authorized to accept and did accept such application: that 
said agent was then and there authorized to agree and did agree with him, in 
consideration of the premium as aforesaid, that said insurance should take effect 
immediately atd continue in full force and effect for one year after said date: 
that said transaction between him and said agent consummated a contract of 
insurance and constituted a policy of insurance; that said agent agreed within a 
few days to deliver to appellee a further policy in writing in accordance with the 
contract of insurance agreed upon, but that defendant never delivered such fur- 
ther evidence of insurance during the period of his disability, as hereinafter 
alleged. He further alleged that on the Sth day of November, 1931, while rid- 
ing in his private automobile and operating the same in a careful manner, his 
automobile was struck by another car, and that he received as a result of sich 
collision certain serious injuries to his person; that he was totally disabled for 
a period of sixty-eight days and was entitled by the terms of his contract of 
iasurance with appellant to the sum of $25 per week for and during such period. 
He further alleged that he resided in Madison county, Tex., that said accident 
occurred and said injury was received in Freestone county, Tex., but that within 
a few hours thereafter he was removed to his home in Madison county and there 
remained during the total period of his disability. Appellee repeated in his 
controverting affidavit the material allegations of his amended petition on the 


issue of venue and claimed the right to maintain his suit in said county on the 
following grounds: ; 


(a) That he resided in Madison county, and that his suit was against a 
life insurance or accident insurance company to recover on a policy issued by it, 
and that he was entitled, under subdivision 28 of the article of our statutes 
(article 1995) regulating venue, to maintain such suit in the county of his resi- 
dence, or in the county where the loss occurred, at his election. He further 
alleged in that connection that such suit was to recover indemnity for loss of 
time, and such loss, beginning within an hour or two after his injuries, was sus- 
tained by him while confined to his home in said county. 


(b) That appellant was a foreign corporation, doing business within the 
state, and that he was entitled, under subdivision 27 of said venue article, to 
maintain this suit in the county in which his cause of action, or a part thereof, 
arose, and that such cause of action, or a part thereof, arose in Madison county. 


Appellee alone testified at the hearing on said plea of privilege and contro- 
verting affidavit. He testified that he resided in Madison county and had so 
resided all his life; that on the 3d day of November, 1931, he paid appellant for 
accident insurance; that it issued a written policy of accident insurance, but not 
a policy in regular long form; that he paid Mr. Keller, in Palestine, Anderson 
county, Tex., $10 for such insurance; that said Keller told him it was an auto- 
mobile accident policy and covered all kinds of accidents; that Keller made out 
an application and he signed it; that Keller told him that he could not write the 
policy; that he would have to send the application to Dallas, but that the policy 
would be mailed to him and he would get it at Madisonville the next day; that 
he told Keller he did not want that kind of a policy and, if it did not cover 
liability immediately, he did not want it: that Keller replied that the policy was 
good right then and that the application was a part of the policy; and that he 
thereupon paid him the premium. He further testified that on the 5th day of 
November, 1931, he was injured in an automobile accident in Freestone county; 
that he was immediately removed to his home in Madisonville; that he was in 
bed five weeks and disabled for four months; that he remained in Madisonville 
until he had entirely recovered; that Keller had told him he would receive $25 
per week while so disabled. Appellee testified on cross-examination that Keller 
told him that his insurance would cover any kind of an automobile except big six- 
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wheel trucks, but would not cover injuries received on a horse. Appellee further 
testified on direct examination that appellant never at any time during the period 
of his disability sent him the written policy promised by Keller, and on cross- 
examination that it did thereafter send him a policy. The application prepared 
by Keller and signed by appellee was not introduced in evidence. Neither was 
there any testimony concerning the contents thereof. The policy above referred 
to was not introduced in evidence. Neither was there any testimony concerning 
the contents thereof. 


The court, after hearing the testimony as aforesaid, overruled the plea of 
privilege. This appeal is prosecuted from such order alone; no trial on the 
merits having been had. 


[2-7] Appellant presents various assignments in which it complains of the 
action of the court in overruling its plea of privilege. The principal contention 
urged under. said assignments is that the evidence submitted by appellee in sup- 
port of the allegations of his controverting affidavit is wholly insufficient to sus- 
tain such action. Appellant’s plea of privilege was in statutory form. It devolved 
upon appellee to prove affirmatively facts showing that he had a bona fide cause 
of action and that suit thereon could be properly maintained in Madison county 
under one or more of the provisions of article 1995 of our Revised Statutes, relat- 
ing to venue. San Angelo Progressive Local Mutual Aid Ass’n vy. Keel (Tex. 
Civ. App.) 40 S. W.(2d) 858, pars. 1 and 2; Conner v. Manning (Tex. Civ. App.) 
54 S. W.(2d) 249, 251, par. 3, and authorities there cited; Eckert-Burton Const. 
Co. v. Board of School Trustees (Tex. Civ. App.) 51 S. W.(2d) 642, 643, par. 2. 
The whole of the testimony on this issue has been hereinbefore set out. The 
purported contract of insurance sued on by appellee was based on a transaction 
between him and one Keller. It devolved upon appellee to show prima facie at 
least the validity of such contract. Such showing required affirmative testimony 
that Keller was appellant’s agent and that he had authority for and in behalf 
of appellant to then and there consummate the contract of insurance claimed and 
relied upon by appellee. Brown v. Cox (Tex. Civ. App.) 53 S. W.(2d) 848, 850, 
par. 7; C. & S. Sporting Goods Co. v. Brady Independent School Dist. (Tex. 
Civ. App.) 54 S. W.(2d) 1033, 1034, par. 4 and authorities there cited; Conner v. 
Manning, supra, 54 S. W.(2d) 249, page 250, par. 2; Pounds v. Marler (Tex. 
Civ App.) 50 S.W.(2d) 382. 384, top first column; Sims vy. Callihan (Tex. Civ. 
App.) 39 S. W.(2d) 153, 158, par. 8; Id. (Tex. Civ. App.) 40 S. W.(2d) 869. 
The relation of agency is the consensual relation existing between two persons 
hy virtue of which one of them is to act for and in behalf of the other and 
subject to his control. 2 Tex. Jur. p. 384, § 5. The law never presumes agency, 
and, where the fact of agency is controverted, the burden of proof is on the one 
relying upon its existence. Tarver, Steele & Co. v. Pendleton Gin Co. (Tex. 
Civ. App.) 25 S. W.(2d) 156, 158, par. 3, and authorities there cited. The allega- 
tions of appellee’s controverting affidavit assert actual authority on the part of 
Keller to enter into the contract declared upon, and are wholly insufficient to raise 
an issue of apparent authority, which is based on the doctrine of estoppel. Lane 
v. Sullivan (Tex. Civ. App.) 286 S. W. 541, 542, pars. 2 and 3; Tarver, Steele 
& Co. v. Pendleton Gin Co., supra, 25 S. W.(2d) page 159, pars. 4, 5 and 6. There 
are two well-recognized classes of insurance agents. One class consists of those 
agents who have authority from the company to accept risks, agree upon and 
settle the terms of insurance contracts, and countersign and issue policies furn- 
ished to them by the company for the purpose of evidencing the contracts made 
by them. 32 C. J. 1065, § 142. The other class consists of those agents who have 
authority from the company only to solicit insurance, submit applications there- 
for, and perform such acts as are incident to that power. Such agents may bind 
the company by agreements and representations properly made in connection with 
the application for insurance, but ordinarily have no authority to bind it by 
attempted acts or contracts in its behalf relating not to the taking of the applica- 
tion, but to the subsequent contract of insurance. R. S. art. 5063; 32 C. J. 
1067, § 145; Home Benefit Ass’n v. Griffin (Tex. Civ. App.) 10 S. W.(2d) 568, 
571, pars. 2 and 3. 


[8, 9] Assuming, without deciding, that the testimony in this case was suffici- 
ent, under the authorities ahove cited, to raise an issue of agency, it cannot be 
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reasonably contended that it tended to show that Keller was anything more than 
a mere soliciting agent. Such an agent has no implied power to consummate a 
contract of insurance. Missouri State Life Ins. Co. v. Boles (Tex. Civ. App.) 
288 S. W. 271, 273, par. 1. Appellee testified that Keller told him he could not 
issue the policy, that he would have to send the application to Dallas, and that 
the policy would be mailed to appellee at Madisonville. Appellee contends that 
his alleged contract of insurance was partly oral and partly written. His testi- 
mony shows that an application was filled out by Keller and signed by him. Such 
application was not introduced in evidence. Neither was there secondary proof 
of its contents. There was nothing tangible before the court except the pur- 
ported oral contract. A prerequisite to the validity of such a contract of insur- 
ance by a soliciting agent is proof of special authority to consummate the same 
Missouri State Life Ins. Co. v. Boles, supra, 288 S. W. page 273 et seq.; Beaty 
v. Southland Life Ins. Co. (Tex. Civ. App.) 28 S. W.(2d) 895, 898, pars. 4 and 
5, and authorities there cited; Great American Casualty Co. v. Eichelberger (Tex. 
Civ. App.) 37°S. W.(2d) 1050, 1052 et seq.; Knodel v. Equitable Life Ins. Co. 
(Tex. Civ. App.) 193 S. W. 1138; Jones v. Great Southern Life Ins. Co. (Tex. 
Civ. App.) 289 S. W. 450; Patterson v. Prudential Ins. Co. (Mo. App.) 23 S. W. 
(2d) 198, 201, par. 1. Such proof is wholly lacking in this case, and, appellee 
having failed to prove even prima facie a valid and enforceable cause of action, 
the court erred in overruling appellant’s plea of privilege. In the case of Pacific 
Mutual Insurance Co. v. Shaffer, 30 Tex. Civ. App. 313, 70 S. W. 566, cited by 
appellee, the agent who made the contract of insurance testified in the case and 
stated affirmatively that he had power to insure the applicant and to issue a policy 
to him. In the case of Cohen y. Continental Fire Ins. Co., 67 Tex. 325, 3 S. W. 
296, 60 Am. Rep. 24, also cited by appellee, the court held that, while an agent 
authorized to contract might agree by parol to renew a fire insurance policy, the 
agent in that case was a mere soliciting one, and that he could not waive default 
in the payment of a premium. The case of Dalton v. Norwich Union Fire Ins. 
Society (Tex. Com. App.) 213 S. W. 230, also cited by appellee, merely holds 
that insurance agents having authority to contract for insurance have power to 
issue a binding memorandum for further insurance. The only other case cited 
by appellee in this connection is Great Southern Life Ins. Co. v. Dolan (Tex. 
Civ. App.) 239 S. W. 236. That case recognizes and reiterates the rule that 
a contract of insurance may be made by parol, and a recovery in favor of the 
beneficiary of the insured was affirmed. The Supreme Court, however, granted 
a writ of error and referred the case to the Commission of Appeals, which held 
that the testimony was insufficient to establish a contract with the agent sus- 
ceptible of ratification or upon which the company could be held liable by estop- 
pel. 262 S. W. 475. None of said authorities sustain appellee’s contention that 
the testimony in this case was sufficient to show an enforceable contract of insur- 
ance. 

The judgment of the trial court overruling appellant’s plea is reversed for 


lack of sufficient evidence to justify such action, and said plea remanded for 
further hearing. 






































BOWERS v. MODERN WOODMEN OF AMERICA. No. 7892. 
Court of Civil Appeals of Texas. Austin. Nov. 22, 1933. 
Rehearing Denied Dec. 13, 1933. 

66 Southwestern Reporter (2d) 422. 

1. INSURANCE. 

Though acceptance of premiums after lapse of mutual-aid benefit certificate 
operated as reinstatement, it was nevertheless coupled with and subject to 
warranty of good health written into it by by-law of association. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

2. INSURANCE. 

Compromise settlement on mutual-aid benefit certificate pursuant to hona 
fide controversy regarding liability was conclusive regardless of actual existence 
vel non of such liability. 


The compromise settlement was effected pursuant to bona fide contro- 
versy concerning state of insured’s health at time of reinstatement by 
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acceptance of premiums on policy, in view of fact that under by-laws 

the reinstatement was subject to warranty of good health written into 

it thereby. 

(For other cases, see Insurance, Dec. Dig. § 792.) 

Appeal from Coleman County Court; A. O. Newman, Judge. 

Action by Verna Bowers against the Modern Woodmen of America. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

H. L. Livingston and John O. Harris, both of Coleman, for appellant. 

J. B. Dibrell, Jr., of Coleman, for appellee. 


TEXAS MUT. LIFE INS. ASS’N vy. LOVE. No. 2479. 
Court-of Civil Appeals of Texas. Beaumont. Dec. 8, 1933. 
Rehearing Denied Dec. 13, 1933. 
66 Southwestern Reporter (2d) 424. 
1 INSURANCE. 

Evidence in action on life insurance policy held to support trial court’s find- 
ing that defendant received and held plaintiff's dishonored check in payment of 
premium assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Insurance association, retaining dishonored check in payment of premium 
assessment, could not forfeit policy for nonpayment thereof. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. INSURANCE. 

Whether life insurance association received and held dishonored check in 
payment of premium assessment held fact question for trial court in action on 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

4. INSURANCE. 

Plaintiff’s pleadings, alleging compliance with terms of life insurance policy 
sued on and payment of all premium assessments, were sufficient to support judg- 
ment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
> 5. INSURANCE. 

Allegations of plaintiff’s trial petition and implied general denial of defend- 
ant’s allegations of facts constituting forfeiture of life insurance policy sued on 
entitled plaintiff to prove that her check for premium assessment was forwarded 
to defendant at latter’s request and received, deposited for collection, and held 
after its dishonor by defendant. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from District Court, Newton County; F. P. Adams, Judge. 

Action by Mrs. Mary E. C. Love against the Texas Mutual Life Insurance 
Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Richey & Sheehy, of Waco, for appellant. 

E. A. Lindsey ‘and J. B. Forse, both of Newton, for appellee. 


PROTECTIVE MUT. BEN. ASS’N v. McCUISTION et al. No. 9171. 
Court of Civil Appeals of Texas. San Antonio. Nov. 15, 1933. 
Rehearing Denied Dec. 20, 1933. 

66 Southwestern Reporter (2d) 511. 


1. INSURANCE. 

Negligen¢ée of insurer in failing to deliver certificate of insurance before 
member’s death rendered insurer liable thereon, notwithstanding application for 
insurance and certificate required that member should countersign certificate 
before it became effective. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 
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2. INSURANCE. ; 
Where insurer unauthorizedly refused to pay amount due on insurance certif- 


icate, allowance of interest on amount due from date of insured’s death to date 
of judgment held proper. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Error from District Court, Nueces County; W. B. Hopkins, Judge. 

Suit by Dollie C. McCuistion against the Protective Mutual Benefit Associa- 
tion, wherein Nancy McCuistion, a minor, by and through her next friend and 
mother, Dollie McCuistion Crawford, who was the orginal plaintiff in the case, 
intervened. To review a judgment for the intervener, the defendant brings error. 

Affirmed. 

See, also, 34 S.W.(2d) 923. 

E. B. & Howell Ward, of Corpus Christi, for plaintiff in error. 

Sidney P. Chandler, of Corpus Christi, for defendants in error. 

Fry, Chief Justice. 

This is a suit on a policy of insurance on the life of George Dee McCuistion, 
by his widow, Mrs. Dollie C. McCuistion, in the sum of $1,500. It was alleged 
that application was made for the policy on May 15, 1928, that the risk was 
assumed by plaintiff in error, and the policy issued and delivered to insured on 
June 15, 1928, and that he died on June 22, 1928, seven days after the policy was 
received from plaintiff in error. 

The cause was submitted to a jury by the court on special issues, and upon 
the answers thereto judgment was rendered in favor of Nancy McCuistion, a 
minor, who had intervened in the case by and through her next friend and 
mother, Dollie McCuistion Crawford, who was the original plaintiff in the case, 
and against the defendant for the sum of $938.63, with interest. 

It was alleged by plaintiff in error in its answer that the application for 
the policy of insurance upon the life of the deceased was made by his then wife, 
Mrs. Dollie C. McCuistion, and that the representations as to the health of the 
deceased made by such applicant were false and misleading. The answer also 
alleged that such false representations caused the issuance of said policy upon 
the life of the deceased. It was also answered that the policy was not delivered 
to or accepted by deceased in writing, as required by the terms of the policy. 

In response to the special issues, the jury found that the applicant for the 
insurance upon the life of Geo. Dee McCuistion did not knowingly and falsely 
make any material misrepresentations of fact as to the condition of the health 
of the deceased; that the insured at the time of his medical examination did 
not knowingly and falsely make any misrepresentations of fact to the examining 
physician, Dr. North, as to the condition of his health; that plaintiff in error, 
by and through its duly authorized agent, had accepted George Dee McCuistion 
as a member of its association prior to his death; that plaintiff in error, by its 
actions, words, and conduct, waived the provisions in the policy pertaining to 
same being countersigned in ink by the person in whose name it was written; 
that plaintiff in error neglected to deliver the certificate of insurance to George 
Dee McCuistion after he had been accepted into such association; that plaintiff 
in error, through its agent, assured insured’s wife, Dollie C. McCuistion, that 
the insurance was in full force and effect; that plaintiff in error, on the 22d 
day of June, 1928, approved the claim for the death of the insured and agreed 
to pay the same; that there were 742 members in good standing, at the time of 
the death of insured. The evidence discloses that plaintiff in error is a mutual 
aid associatoin operating under the laws of the state of Texas. , 

[1] Mrs. Jackson was the agent and secretary of the association in the city 
of Corpus Christi. On June 15, 1928, Mrs. Dollie C. McCuistion, the wife of 
George Dee McCuistion, deceased, made written application to the secretary for 
membership for her husband in the association. That application was signed by 
George Dee McCuistion, by Mrs. Dollie McCuistion, his wife, and was accepted 
by Mrs. Jackson. On her suggestion, George McCuistion went to Dr. North, the 
physician of the association, and was examined by him, and he was given a 
certificate of good health by the doctor. One week later, that is, on June 22, 
McCuistion died, and, after his death, an envelope containing the certificate ot 
his membership in the association was received by his wife. Between the time 
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the application was made and the time that death occurred, Mrs. McCuistion 
applied three times to the secretary, Mrs. Jackson, for the certificate, and on 
the morning of June 22, the day of McCuistion’s death, Mrs. Jackson mailed the 
certificate. The death took place after the issuance, but before the delivery, of 
the certificate. In the policy, as well as in the application, was a requirement 
that the member should countersign the certificate before it became effective. 
As the certificate did not reach the member before his death, he, of course, did 
not countersign it, and it was in evidence that, with the knowledge of the failure 
of the certificate to reach the member before his death, and that therefore it 
was not countersigned by him, Mrs. Jackson stated that the amount of the cer- 
tificate would be paid to the beneficiary, Mrs. Dollie McCuistion. However, pay- 
ment was not made. The evidence indicates that the certificate could and should 
have been delivered several days before the death of the member, and that it was 
sot so delivered because of the negligence of Mrs. Jackson, the secretary of the 
association, whose duty it was to deliver it. She admitted that she did not 
deliver it because she was busy about other matters, and there was no inten- 
tion to retain the certificate and not deliver it at all. 

It is not contended that the evidence did not show the facts herein stated; 
the only serious contention on the part of the association being that the certi- 
ficate was invalid because it had not been delivered to the member before his 
death and countersigned by him. 

It has been held by this court, as well as by other appellate courts in Texas, 
that the contract of insurance was complete without the delivery of the certificate 
to the member, and the negligence of the association in delivering the certificate 
could not have the effect of invalidating it. Perez v. Ft. Worth Mut. Benev. 
Ass’n (Tex. Civ. App.) 291 S. W. 574; Pledger v. Sovereign Camp, W. O. W., 
17 Tex. Civ. App. 18, 42 S. W. 653; Sovereign Camp, W. O. W. v. Dees, 45 Tex. 
Civ. App. 318, 100 S. W. 366. It follows that all of the propositions bearing on 
the question of delivery of the certificate will be overruled. 

The obligation of the association was to pay $1 for each member of the 
association, not to exceed $1,500, and it was in evidence, and so found by the 
jury, that there were 742 members in the association at the time of the death of 
George Dee McCuistion. The judgment was rendered for $742, principal and 
interest thereon from June 22, 1928, the time of the death of the member; the 
amount of the judgment in full, principal and interest, being $938.63. 

[2] It is the contention of plaintiff in error that the judgment should have 
been for only $742, omitting any interest prior to the judgment. We overrule 
this contention. The amount for which the association was liable became due 
at the time of the death of the member, and, having failed and refused to pay 
the amount, plaintiff in error was liable for interest at 6 per cent. from the time 
that the amount of the policy became due. It was therefore no error to compute 
interest on the amount of $742 from the date of the death of George Dee McCuis- 
tion to the date of. judgment. 

This court does not sustain the judgment upon the ground of waiver of the 
stipulation in the certificate and application, and it therefore becomes unnecessary 
to pass upon the admission of the testimony in regard to such waiver. This 
decision is based upon the negligence of plaintiff in error in failing to deliver the 
cértificate of membership before the death of the member. 

The judgment is affirmed. 


THE PRAETORIANS v. STRICKLAND. No. 1415—6249. 
Commission of Appeals of Texas, Section B. Dec. 30, 1933. 
66 Southwestern Reporter (2d) 686. 
2. INSURANCE. 


Where deputy organizer for fraternal beneficiary association delivered insur- 
ance policy without collecting initial premium or dues, association held not 
estopped, after member’s death, to assert policy did not become effective. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

4. INSURANCE. 


Beneficiary under certificate of fraternal beneficiary association had burden 
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to establish waiver by association of right to payment of initial premium or dues 
as condition precedent to effectiveness of certificate. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

5. INSURANCE. LE st 

Proof, to establish waiver by fraternal beneficiary association of payment of 
initial premium or dues as condition precedent to effectiveness of insurance cer- 
tificate, must amount to more than scintilla of evidence, surmise, or suspicion. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

6. INSURANCE. ats , : 

Fraternal beneficiary association, where insurance certificate was delivered 
by deputy organizer without collecting initial premium or dues in violation of 
constitution and by-laws, did not waive right to assert ineffectiveness of certificate 
after member’s death (Rev. St. 1925, art. 4846). 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. — 

Suit by Mrs. Linnie L. Strickland against The Pretorians. Judgment in favor 
of the plaintiff was affirmed by the Court of Civil Appeals [48 S. W.(2d) 690], and 
the defendant brings error. 

Judgment of the district court and judgment of the Court of Civil Appeals both 
reversed, and judgment rendered for the defendant. ; 

T. W. Davidson and J. W. Randall, both of Dallas, for plaintiff in error. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
defendant in error. 


AMERICAN NAT. INS. CO. v. HUEY. No. 1743—6191. 
Commission of Appeals of Texas, Section A. Dec. 30, 1933. 
66 Southwestern Reporter (2d) 690. 
1. INSURANCE. 


Insured, who signed application for life policy without reading application 
which soliciting agent represented to be one for life, health, and accident policy, 
and who accepted life policy without reading it, and one month later became totally 
disabled, eld not entitled to have life policy reformed, or to recover from insurer 
damages for fraud of soliciting agent whose authority was limited to taking 
application and transmitting it to insurer. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. INSURANCE. 

Immediately on receipt of policy, insured must notify insurer of his refusal 
to accept policy which does not contain stipulations represented to be therein by 
insurance agent obtaining application which does not set forth all provisions which 
policy is to contain. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

3. INSURANCE. 

Ordinarily, provisions of policy are binding on insured whether he has read 
policy or not. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

4. INSURANCE. , ; 

.Insured may rescind policy where soliciting agent fraudulently represents to 
insured that application calls for different policy than it does. 

(For other cases, see Insurance, Dec. Dig. § 248.) 

5. INSURANCE. 

Insurance agent whose powers are limited to receiving and forwarding appli- 
cations for insurance to insurer cannot make contract binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by William H. Huey against the American National Insurance Com- 
pany, wherein defendant filed a cross-action. Judgment for defendant in the dis- 
trict court was reversed, and the cause remanded for a new trial by the Court of 
Civil Appeals [45 S. W.(2d) 340], and defendant brings error. 
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Judgments of the district court and Court of Civil Appeals reversed, and judg- 
ment rendered. 

Tyler, Hubbard, Countess & White, of Belton, for plaintiff in error. 

E. C. Zellner, of Belton, for defendant in error. 


CUNNINGHAM v. GREAT SOUTHERN LIFE INS. CO. No. 12870. 
Court of Civil Appeals of Texas. Fort Worth. 
Oct. 7, 1933. 
Rehearing Denied Nov. 18, 1933. 
66 Southwestern Reporter (2d) 765. 
1. INSURANCE. 

Contract of reinsurance in same terms as those stipulated in original life 
policy consummated within state should be construed according to laws thereof, 
in absence of any agreement that right of parties thereunder would be governed 
by laws of state where original policy issued. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

2. INSURANCE. 

Liability of insurance company chartered as life insurance company only was 
not, as respected contract entered into at such time, changed by amended charter 
procured thereafter, authorizing accident and health policies. 

(For other cases, see Insurance, Dec. Dig. § 36.) 


4, INSURANCE. | 7 

Statute authorizing damages and attorney's fees for failure to pay life policy 
held applicable to reinsurance policy consummated within state, though original 
policy was issued in state wherein law did not authorize recovery of such items 
(Rev. St. 1925, art. 5054; Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 684.) 

5. INSURANCE. 

Provisions for double indemnity in case of accidental death held one of 
amounts insured on face of policy withih statute, and recoverable, ‘notwithstanding 
subsequent provisions that, if policy was automatically extended, special benefits 
of double indemnity should not apply (Rev. St. 1925, art. 4733, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

6. INSURANCE. 

Life policy containing provisions for double indemnity in case of accidental 
death held not purely “accident and health policy” within statute excepting from 
its provisions accident and health policies (Rev. St. 1925, art. 4733, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from District Court, Montague County; Vincent Stine, Judge. — 

Suit by C. E. Cunningham, administrator of the estate of L. H. Aldriedge, 
deceased, against the Great Southern Life Insurance Company. From the judg- 
ment, plaintiff appeals. 

Reversed and rendered. 

Homer B. Latham, of Bowie, for appellant. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
appellee. 


COLOVOS v. HOME LIFE INS. CO. OF NEW YORK. No. 5297. 


Supreme Court of Utah. 
Jan. 4, 1934. 
28 Pacific Reporter (2d) 607. 


1. INSURANCE. 
_ Under policy providing that disability was total when insured was prevented 
from “engaging in any occupation and performing any work for compensation or 
profit,” quoted phrase means ability to follow any recognized occupation and do 
substantially all acts performed by persons therein. 
“Compensation or profit” as used within such policy contemplates 
that the compensation or profit to be received from the o¢cupation engaged 
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in, or work done, shall in a fair sense be remunerative, and not merely 

nominal. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Small farmer and peddler unable to do substantially all necessary farm labor 
and to handle bags of produce could not conduct farming or peddling for “com- 
pensation or profit” within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. we ’ ; 

Whether farmer and peddler sustaining disability of right arm from arthritis 
was totally and permanently disabled within terms of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. a 
Insurance contracts are liberally construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

As respects liberal construction of policy, insurers writing insurance con- 
tracts must, when offering insurance, so word contract that it will be clearly 
understood as to what benefits insured will derive if he accepts contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

In action on policy, testimony regarding whether insured pleaded guilty to 
charge of manufacturing intoxicating liquor held properly excluded as irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

&. INSURANCE. 

Generally, where insurance contract is involved, sums not yet payable under 
contract cannot be included in judgment. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

9. INSURANCE. 

In action on policy, court should have instructed jury that recovery was 
limited up to time of filing of amended complaint. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

12. INSURANCE. 

Insured’s action on policy providing for compensation payments on insured’s 
furnishing due proof of total and permanent disability held not premature because 
report of insured’s physician showed disability was not total, since insured was 
not bound by physician’s statements. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

Appeal from District Court, Salt Lake County; David W. Moffat, Judge. 

Action by Gust Colovos against the Home Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Affirmed, with instructions. 


Cheney, Jensen & Marr and C. W. Wilkins, all of Salt Lake City, for appel- 
lant. 
H. G. Metos, of Salt Lake City, for respondent. 
Cox, District Judge. 


This case comes before this court on appeal from the Third district court. 
The action was brought by the plaintiff, Gust Colovos, against the Home Life 
Insurance Company of New York to recover total and permanent disability bene- 
fits alleged to have accrued monthly under a contract of insurance, and for a 
premium paid after the alleged disability. 

Appellant in the trial below admitted the issuance of the policy, that it was 
in full force and effect, but denied any total or permanent disability. The case 
was tried before the court sitting with a jury, and a verdict rendered for the 
plaintiff therein. From the verdict and judgment thus rendered, the appellant 
has filed its appeal. It set up nineteen assignments of error, which may be classi- 
fied in groups, raising the following propositions to be considered by this court: 
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(1) The court’s failure to direct a verdict. (2) Insufficiency of the evidence to 
show total permanent disability. (3) That the verdict and judgment are void 
because of uncertainty. (4) That the recovery should have been limited to pay- 
ments accruing to and inclnding November, 1930. The first two propositions 
are covered by appellant’s assignments of error Nos. 10, 12, 14, 15, 16 and 17. 

No. 10 refers to the requested instruction of the appellant for a verdict of no 
cause of action. No. 12 refers to the appellant’s requested instruction No. 9, 
which instructs the jury to find for the defendant in the court below, in case 
they find the plaintiff's legs and left arm are unaffected by the injury, and that 
he has a limited use of his right arm. No. 14 refers to the plaintiff’s motion 
for a nonsuit. No. 15 refers to plaintiff's motion for a directed verdict. No. 16 
refers to the refusal of the court to grant the motion for a new trial and errors 
at law occurring at the trial, and No. 17 to the insufficiency of the evidence to 
justify the verdict. These assignments are grouped together for the purpose of 
this discussion, and will dispose of the first two issues raised. 

Referring first to the testimony before the jury in this case, it is undisputed 
that the disability was entirely confined to the insured’s right arm, particularly 
to the elhow and wrist, and was due to arthritis. As to the extent of this disa- 
bility, there is some difference of opinion. The plaintiff testifies that in Septem- 
ber, 1930, he became afflicted with the disease, which started with a pain in his 
hand, when he was working on his farm at Magna; that he was unable to do a 
number of the things on his farm necessary in the harvesting of his crops; that 
for forty-five days he could not sleep; that after this pain stopped in the daytime 
but continued at night; that he visited Dr. La Barge for about a month for 
treatment; that he visited Dr. Kahn, who had his tonsils and teeth removed; 
that now when he works his arm bothers him; that at the time of trial it pained 
him; plaintiff is able to bend his arm at the elbow approximately ninety degrees, 
can move the right wrist laterally, and can touch each finger on the right hand 
to the thumb on the right hand: that the plaintiff cannot grip; that his hand 
pains when it is squeezed; that he can hold a five-pound weight out at five degrees 
with the arm stretched, gripped above; that the right wrist at the time of the 
trial was larger than the left wrist. 


Dr. Kahn testified that he examined the plaintiff; that he was suffering from 
arthritis, and complained of a great deal of pain in the elbow and wrist, which were 
swollen and enlarged; that there is no way the medical profession can determine 
whether or not a patient is in pain; that he had plaintiff’s tonsils and teeth re- 
moved; that there is an elevation on the right wrist of considerable thickness 
caused by the inflammation: that the plaintiff is handicapped in the use of his right 
arm: that there is from 50 to 60 per cent. normal motion in the right elbow, and 
25 per cent. normal motion in the wrist; that the pain in the wrist will possibly sub- 
side, but that the bony condition of the elbow and wrist will be permanent. In the 
witness’ opinion the arm will never be normal; that the plaintiff will never be able 
to do the same work that he was formerly able to do before his illness; that the 
doctor would not consider that the plaintiff was able to do any work with his right 
arm, or that he could not do any farm or ranch work with his right arm; that the 
plaintiff could not lift a bag of potatoes with his right arm, and it is probable that 
plaintiff's condition will not get worse; that most of the witness’ work is emer- 
gency surgery and general practice; that he is not a specialist on hone injuries. 


The balance of plaintiff’s testimony related largely to his occupation, and it 
appears from this testimony that the plaintiff had worked at a mill in Magna 
years before, but of recent years had farmed and peddled, that in farming it is 
necessary to plow and dig, and that in peddling it is necessary to lift packages, 
sacks, and bags from 50 to 120 pounds. There is testimony from others testify- 
ing that it is impossible to do general farm work or to peddle without the use 
of both arms and hands. Plaintiff’s wife testified that plaintiff cannot work, and 
that he complains about his hand hurting him. 

The defendant’s testimony is confined to that of Dr. Martin C. Lindem and 
Dr. A. L. Huether, relating to the disability in the plaintiff’s arm. Dr. Lindem tes- 
tified that he specialized in such diseases as arthritis, and examined the plaintiff 
ten days before trial, and had X-ray pictures taken; that he found a distortion of 
the joint in the right elbow, and, to a less extent, in the right wrist; that there is 
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a distortion of the bone entering the movable part of the joint, and that the bone 
is larger and has a rougher surface that was not normal and interferes with the 
motion to a certain extent; that, as a general rule, such interferences cause pain 
in the productive stage, but usually arrive at a fixed condition where it is not nec- 
essarily painful; that the plaintiff's trouble is in a healed or fixed condition ; that 
there is nothing to indicate to the doctor that the plaintiff's condition would be- 
come worse; that the plaintiff is not restricted at the elbow joint to any great ex- 
tent; that the plaintiff's arm is not now painful with passive motion; that the 
plaintiff lacks about twenty degrees of complete extension, and about five degrees 
of complete flexion in the elbow; that the normal extension is one hundred twenty 
degrees; that the plaintiff has 60 to 65 per cent. disability, industrially speaking, 
considering 100 per cent. as the loss by severance of an arm at the middle of the 
upper arm. The doctor further testified he was not sure the condition of the wrist 
had reached a fixed condition. Dr. Huether’s testimony, with the addition of tak- 
ing the X-rays, was practically the same as that of Dr. Lindem. 

[1, 2] The plaintiff's testimony tends to bear out the theory that the dis- 
ability of the right arm, as testified to, prevents him from continuing in the 
occupation of farming and peddling, or engaging in other like work for com- 
pensation or profit. While the defendant's testimony tends to show that the 
slaintiff is only suffering from 60 to 65 per cent. disability in the right arm, 
industrially speaking, that 1s, figuring 100 per cent. disability of the right arm 
as the loss by severance of an. arm at the middle of the upper arm, it is the 
contention of the defendant that, since the plaintiff is not disabled to the extent 
that he is unable to do any work similar in nature to that that he has formerly 
done, he is not entitled to recover under the policy because of total permanent 
disability. At this point it is necessary to refer to the contract of insurance, 
particularly to the second paragraph of paragraph 2 of said policy, which reads 
zs follows: “Disability shall be deemed to be total whenever the insured 
becomes wholly disabled by bodily injury or disease so that he is prevented 
thereby from engaging in any occupation and performing any work for com- 
pensation or profit, and under this contract disability shall be presumed to be 
permanent after the insured has been continuously and totally disabled for not 
less than three months and during ali of that period prevented from engaging 
in any occupation and performing any work for compensation or profit.” 

In this matter the court is called upon to construe the contract, particularly 
the scope and meaning of the following lines set out in the paragraph above 
quoted: “* * * Prevented from engaging in any occupation and performing any 
work for compensation or profit.” It is the opinion of this court that the term 
used, “engaging in any occupation and performing any work for compensation 
or profit,” has a well-defined meaning. It means ability to follow any recognized 
occupation, and to do substantially all the acts that are necessarily and usually 
performed by one who follows that occupation. It could not be said that a 
man could engage in an occupation if he were able to do only one or two of the 
acts customarily performed by one engaged in such an occupation. Further- 
more, there is an element of continuity in following an occupation; that is, the 
ability to continuously perform substantially all of the ordinary acts which, in 
the ordinary course of events, a man following such an occupation is called 
upon to perform. Furthermore, “compensation or profit,” as used in the para- 
graph quoted from the policy, is qualified, and relates to the preceding words, 
“engaging in any occupation and performing any work,” and contemplates that 
the compensation or profit to be received from the occupation engaged in, or 
work done, shall, in a fair sense, be remunerative, and not merely nominal, and 
in the case at bar a small farmer who could not do substantially all the labor 
that usually is necessary to be done, or a peddler who cannot lift or handle the 
bags of produce he is accustomed to peddle, could not conduct his farming or 
his peddling for profit or compensation in’a remunerative sense. Great Northern 
Casualty Co. v. McCollough (Ind. App.) 174 N. E. 103; Maresh v. Peoria Life 
ins. Co., 133 Kan. 191, 299 P. 934; Storwick v. Reliance Life Ins. Co., 151 Wash. 
153, 275 P. 550; A&tna Life Ins. Co. v. Spencer (1930) 182 Ark. 496, 32 S.W.(2d) 
310: New York Life Ins. Co. v. Best (1930) 157 Miss. 571, 128 So. 565: Hetzel v. 
Pacific Mut. Life Ins. Co., 108 W. Va. 22, 150 S. E. 385. 


In this case it is the opinion of the court that the foregoing is a proper con- 
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truction of the language of the contract between the parties, and that the 
testimony above set forth in determining whether it is sufficient to show total 
and permanent disability, should be considered in view of the foregoing con- 
struction of the contract or agreement. That being so, the question to be 
determined is whether the plaintiff is so disabled that he is prevented from 
engaging in any occupation and performing any work of substantially the same 
kind and nature as he was accustomed and able to perform prior to the time 
that he became afflicted with the disability herein set out. 

From the testimony it is clear that the plaintiff is an uneducated man: that 
his only work has been farm work and the peddling of farm products, with a 
ttle work as a common laborer in the mills at Magna. The testimony is undis- 
puted that he could not get work at Magna and the mills because he could 
not pass the physical examination required. There is considerable testimony in 
the record that a man cannot plow and dig, and do general farm work without 
the use of both of his hands; that the defendant cannot lift sacks from 50 to 
120 pounds; that he cannot drive a truck used in peddling, although he has 
driven one occasionally since the alleged disability. In view of this testimony, it 
became a question of fact for the jury to determine, under the instructions of 
the court which substantially defined the terms of the contract, as herein defined 
by this court, whether or not the disability was total and permanent. 1 C. J. 
511, § 340; Metropolitan Life Ins. Co. v. Eoff, 146 Okl. 293 P. 1025. 

[3] We are therefore of the opinion that there was sufficient evidence to go 
to the jury on the question of whether or not the defendant was totally and per- 
manently disabled, and that there is sufficient evidence to uphold the verdict 
nerein rendered. This view of the court disposes of the assignments of error 
relating to the motion for a nonsuit, directed verdict, new trial, and of the 
defendant’s requested instructions Nos. 1 and 9. This court's connstruction of the 
contract disposes of the latter two. In reaching this conclusion, this court is not 
unmindful of the fact that a number of authorities cited by the appellant hold 
that, as long as a person is able to do any act of his occupation, or any labor 
tor compensation, no matter how small, he cannot recover, but this court is 
unable to agree with that line of cases, because to take such an extreme position 
would virtually place such a construction on the contract that it would defeat the 
purposes of the contracting parties. 

It is well known, that insurance companies, before writing insurance, through 
the application of the insured, become familiar with his physical condition, and 
also with his life’s activities. The only purpose that the insured can have in 
taking insurance for total and permanent disability is a safeguard against the 
time when he may be disabled from doing the things that he customarily has 
been able and is qualified to do as an occupation and a means of getting com- 
pensation or profit. Likewise, the insurance company, knowing the facts as it 
does, issues such policies as the one before this court. If the policy in fact 
does not offer this kind of security to the insured, then the purpose of the insured 
is defeated. The strict construction defined by appellant would defeat the pur- 
pose of the contract of insurance so far as the insured would be concerned, and 
would permit the insurance company to collect the benefits of the contract with 
but remote possibilities of ever being called upon to disburse any benefits. To 
iollow the application urged by appellant, and followed up somewhat in the cases 
cited by it, virtually amounts to a strict construction of the contract of insur- 
ance in favor of the insurance company and against the insured. 

14, 5] Since the insurance company through the information it gathers 
through the application becomes aware of the position in life of the insured, 
and the occupations which he has followed, and since these have a direct bearing 
upon the issuance of the policy, it appears to this court that it is a better rule 
to construe the contract of insurance liberally in favor of the insured, and the 
cases cited by this court herein follow these liberal constructions. Insurance 
companies write the contract of insurance; they are charged with the duty, when 
dealing with the public and offering insurance, to so word the contract that ‘it 
will be clearly understood as to what benefits the insured is to derive if he 
accepts the contract of insurance. 

The appellant also refers to certain Utah cases which are industrial cases 
and arise out of the industrial statutes, and also refers to the rule of this court, 
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as laid down in the workmen's compensati 1 cases appealed from the Industrial 
Commission. These cases are decided upon statutory liability and requirement 
which governs the courts in these decisions, and the same theory does not apply 
to cases like the one at bar which arise upon a contract of insurance. ‘ 

[6] One further question relating to the evidence in the case is raised by 
the assignments of error Nos. 1, 2, and 3. No. 1 relates to the following ques- 
tion: “And would you say that this pain in this arm would prevent him from 
doing any kind of work?” It was objected to on the ground that it called for 
a conclusion of the witness, and invaded the province of the jury. The objec- 
tion was overruled. The witness gave the following answer: “I would not 
consider he could do any work with that right arm.” The record shows that 
Dr. Kahn previous to this question had testified as to the plaintiff’s condition, 
particularly the pain caused by arthritis, as found in the plaintiff’s arm. Dr. 
Kahn was on the stand as an expert witness. The question virtually calls for 
his opinion. It is a well-settled rule of law that an expert can give his opinion. 
Dr. Kahn merely gives his opinion as to the effect this particular disease would 
have upon the arm. The weight to be given to the doctor’s opinion and the 
determination of the ultimate fact of whether the plaintiff was permanently 
and totally disabled would still be for the jury. We are therefore unable to see 
where the question in any way, or the answer given, would amount to reversible 
error. In the case cited by appellant to support its position, Utah Copper Co. v. 
Tndustrial Comm., 69 Utah, 452, 256 P. 397, the thing involved there was not 
the effect of any pain or injury upon the body, but a statement of an ultimate 
fact by the doctor that is, the cause of death. That was the very thing the jury 
was to determine, while in the present case the thing to determine was whether 
there was permanent and total disability of the plaintiff. The doctor merely 
gave his opinion as to the effect of pain on one member of the body that is, 
the right arm. The question of whether the plaintiff was totally and permanently 
disabled was the ultimate fact to» be determined by the jury. We do not think 
the case cited by the appellant is in point in this case, and we are therefore 
of the opinion there was no error in refusing to sustain the defendant’s objection 

[7] The next assignment of error is based upon the following question: 
“You pled guilty to manslaughter of intoxicating liquors in January, 1926, in 
Magna, didn’t you? A. I don’t remember now.” An objection was interposed 
as incompetent and irrelevant, and the objection was sustained. The objection 
was properly sustained. It could have no material bearing on the issues involved 
in this case. 

Assignment of error No. 3 relates to a question asked. This assignment of 
error is also without merit. Assignments of error Nos. 7, 8, and 9 relate to the 
court’s refusal to have the jury answer special interrogatories requested by the 
appellant, and refused by the court. We think there is no merit to these assign- 
ments. The instructions oi the court were full and complete, and referred to 
the facts and the law ot the case, and, from the instructions as a whole, they 
were clear and concise enough to require the jury to pass upon the ultimate 
iact of whether the plaintiff was totally and permanently disabled before making 
an award to him in any amount. 

[8-10] Assignments of error Nos. 6 and 13 refer to the instructions given 
and requested instructions. No. 6 refers to the following instruction: “16. Ii 
you find the issues in favor of the plaintiff, you shall then determine the amount 
of your verdict. In this connection you are instructed that your verdict should 
not exceed $20.00 per month commencing September 15th, 1930, and the sum of 
$92.76 insurance premium paid in October, 1930.” The objection to this instruc- 
tion is because it did not limit the time that the payments were to end. Assign- 
ment of error No. 13 is the defendant’s request for an instruction which was 
refused. The only material difference was that in the defendant's requested 
instructions the jury was limited in awarding recovery up to November, 1931, 
the time of the trial of the case. The questions raised by these errors can be 
treated together. 

As a general rule of law, where an insurance contract is involved, you can- 
not include in the judgment sums not yet payable under the contract, and the 
court should have instructed the jury that recovery is limited up to the time of 
the filing of the amended complaint. However, in view of the record in this 
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case, and of the verdict herein set out, we do not believe that the court's failure 
to so instruct is reversible error in this particular case. From the record, the 
verdict, and the pleadings in the case, the verdict should be upheld. In this 

particular case the plaintiff only asks for recovery from September 15, 1939, 
up to the time of the filing of his amended complaint, November 19, 1931, at the 
rate of $20 per month, in addition te the premium paid, after his claimed dis- 
ability. This fact was pointed out to the jury in the court’s statement of the 
case to the jury. The following is the verdict the jury rendered: “We, the 
jurors impaneled in the above case, find the issues in favor of the plaintiff and 
against the defendant and assess his damages in the sum of $20.00 per month 
commencing September 15, 1930, and the sum of $92.76 insurance premium paid 
in October, 1930." The jury was properly instructed when to start the compu- 
tation if they should find the plaintiff totally and permanently disabled, and 
did so in their verdict. Even though the jury did not fix the total amount due, 
ior did it state the time that compensation should cease, still the court, from 
the pleadings and the record and the verdict, can, as a matter of law, determine 
the date the compensation should stop, which is at the time of the filing of the 
amended complaint. This being so, it therefore becomes merely a mathematical 
computation. Such a defect in a verdict is not fatal where the amount can be 
fixed by computation, and the verdict should be upheld. 38 Cyc. 1879, gives 
us the following rule: * * * Strict technical accuracy is not required in the 
statement of the amount, it being sufficient if it can be ascertained by mere 
mathematical calculation and the verdict is good, although the amount of re- 
covery is stated by reference to the amount claimed in the petition or can be 
ascertained by reference thereto.” Knight y. Fisher, 15 Colo. 176, 25 P. 78. 

[11] The court in a case of this kind, where the verdict may be ambiguous 
or doubtful, can look at the entire record and all the pleadings in the case, and, 
if from these a definite sum can be fixed, judgment on the verdict should be 
entered for such fixed and definite amount. 34 C. J. 503, par. 796; Sullivan v. 
New York Ry. Co. (Sup.) 94 N. Y. S. 370; Jones vy. King, 30 Minn. 368, 15 N. W. 
670; Logan County Nat. Bank v. Townsend, 3 S. W. 122. 8 Ky. Law Rep. 694; 
Telfair County v. Clements, 1 Ga. App. 437, 57 S. E. 1059. 

[12] This disposes of all the errors assigned by the appellant with the excep- 
tion of the contention raised that the plaintiff brought the action prematurely. 
The policy provides as follows: “If due proof shall be furnished to the company 
at its home office in the City of New York, that the insured has become totally 
end permanently disabled, before the anniversary of the policy on which his age 
at nearest birthday is 60 years, (the company will) 1. Waive the payment of 
premiums, etc. 2. Pay a monthly income of one per centum, etc.” 

_ The record shows that the plaintiff visited appellant's office in Salt Lake 
City and presented his claim. The appellant bases its claim on the theory that 
the action was prematurely brought upon the following questions and answers 
irom a questionnaire submitted by the appellant to Dr. La Barge, who treated the 
plaintiff in this case. The questions and answers relied upon are as follows: 

“If insured is now unable to perform his regular duties, is he physically able 
to engage in lighter work of some sort, such as light clerical or shop work, light 
housework, light outdoor work, chores, ete? If so explain. Ans. No other dis- 
ability except involvement of the right wrist. 

_ “Ques. Does the disability completely prevent the insured from doing work 
of any kind or in engaging in any business or occupation? Ans. No.” 

After receiving this report, the appellant notified the plaintiff it would not 
allow his claim. The plaintiff immediately thereafter brought this action. We 
are of the opinion that this objection is without merit. The plaintiff’s right of 
action cannot be limited by his physician’s report, nor is he bound by his state- 
ments. 33 C. J. 19, § 666; Couch Encyc. of Insur. Law, § 2226; Southern Wood- 


men _v. Davis, 124 Ark. 518, 187 S. W. 638; Carson v. New York Life Ins. Co., 
162 Minn. 458, 203 N. W. 209. 


__ The case is therefore affirmed, with instructions to the court below to enter 
judgment on the verdict at the rate of $20 per month from September 15, 1930, 
to November 20, 1931, a total of $283.33, and $92.76 insurance premium, with 


interest on said amounts from date of verdict at 8 per cent. per annum; costs to 
respondent. 
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Streup, C. J., and Elias Hansen, Folland, and Ephraim Hanson, JJ., ¢ 


. : : ie i an 1 oncur. 
Moffat, J., being disqualified, did not participate herein. 










ATLANTIC LIFE INS. CO. v. WORLEY. 
Supreme Court of Appeals of Virginia. Jan. 11, 1934. 
172 Southwestern Reporter 168. 
1. INSURANCE. 


_ “Total and permanent disability” within clause in life policy waiving pre- 
miums does not mean state of absolute helplessness, but inability to do sub- 
stantially all material acts necessary to prosecution of any occupation for remun- 
eration or profit in substantially customary and usual manner. 

Life insurance policy contained provision, in substance, that the 
insurer, if the insured shall furnish due proof that he is totally and per- 
manently disabled, shall waive payment of any premiums falling due after 
the approval of such proof and during the continuance of such disability. 
The policy further provided that disability shall be considered total when 
the insured becomes so disabled by bodily injury or disease that he is 
prevented thereby from engaging in any occupation whatsoever 
remuneration or profit. 
[Ed. _Note—For other definitions of “Permanent Disability” 
“Total Disability,” see Words & Phrases.] 
(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 
Insurance contract should receive reasonable construction to effectuate pur- 
poses intended. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
Language of insurance policy should be given legal effect, and object of 
contract should be considered in interpreting it. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 
Total and permanent disability provisions in life policy should be liberally 
construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 


Evidence, although showing that insured, a farmer, was physically able to 
perform some light work after accidental fall from barn, held to establish 
insured’s total and permanent disability, entitling insured to waiver of subsequent 
premium on life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Holt and Epes, JJ., dissenting. 

Error to Circuit Court, Washington County. 

Action by Kennedy E. Worley against the Atlantic Life Insurance Company. 
To review a judgment in favor of the plaintiff after a verdict in favor of the 
defendant was set aside, the defendant brings error. 

Judgment affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, and 
Browning, JJ. 

White, Penn & Stuart, of Abingdon, and A. D. Christian and A. B. Scott, 
both of Richmond, for plaintiff in error. 

J. S. Ashworth, of Bristol, for defendant in error. 

Grecory, Justice.’ 


Kennedy E. Worley instituted an action at law against the Atlantic Life 
Insurance Company, upon a policy of life insurance issued on the life of her 
husband, Jonathan P. Worley, in which she was the beneficiary. Mr. Worley, the 
insured, died on June 2, 1929. The case was tried by a jury, and resulted in a 
verdict in favor of the defendant insurance company. Upon a motion to set the 
verdict aside and enter final judgment for the plaintiff, Mrs. Worley, the court 
sustained the motion, set aside the verdict, and entered judgment in her favor for 
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the net proceeds of the policy. To that judgment this writ of error was awarded. 

The policy of $5,000 was issued on September 26, 1925, and contained as a 
part thereof two supplemental agreements, one known as the “Total and Per- 
manent Disability Benefit” and the other known as the “Double Indemnity Bene- 
fit” The consideration for these two supplemental agreements was computed and 
embraced in the premium Mr. Worley agreed to pay for the insurance. The first 
premium was paid, and it carried the policy to September 26, 1926. On September 
20, 1926, six days before the second premium was due, the insured accidentally 
fell from the roof of a barn and suffered very serious injuries. The second pre- 
mium which became due on September 26, 1926, was paid by the insured, he 
paying on that date $50, a part thereof under an extension agreement, and the 
pavment of the balance being extended to January 26, 1927. When the balance 
became due, it was paid. Fhe premiums due on September 26, 1927, and September 
26, 1928, were not paid by the insured. The premium due on September 26, 
1927, was paid for the insured by the company under the automatic loan pro- 
vision in the policy, and under another provision in the policy it was kept in 
force by what is desginated as extended term insurance until May 3, 1929, at 
which time, according to the claim of the insurance company, the policy finally 
expired. 

On November 13, 1926, the insured under the provisions of the “Total and 
Permanent Disability Benefit” filed with the company proofs of total and per- 
manent disability as a result of the injury sustained by the fall, and his claim 
was duly approved by the company on December 20, 1926, three months from the 
day on which the disability occurred. On the last-mentioned date the company 
began the payment of the monthly disability benefits to the insured and continued 


to pay them through September 20, 1927, after which date no further payments 
were made. 


_ The pertinent provisions of the “Total and Permanent Disability Benefit,” out 
of which this litigation grows, are as follows: 


“Subject to all the other provisions in this agreement, if the Insured shall 
furnish the Company with due proofs that he is totally and permanently disabled 
as hereafter defined, the Company, after endorsement hereon, shall: 

Premiums Waived 1. “Waive payment of any premium falling due after the 

and Income Paid approval of said proofs, and during the continuance of such 
disability; and 

_ 2. “Pay to the Insured, immediately upon the approval of said proofs, $10.00 

for each $1,000.00 of the face value of this contract and a like amount on the 

same day in each month thereafter during the lifetime of the Insured and the 

continuance of such disability. 

“No deduction will be made from any settlement under this Contract on 
account of premiums waived or income payments made. During the continuance 
of such disability, surrender values and all other benefits shall be available as if 
the premiums were paid by the Insured, except that the surplus earnings allotted 
to this Contract shall be paid only in cash. 

“Disability shall be considered total when the Insured becomes so 
Disability disabled by bodily injury or disease that he is prevented thereby from 
Defined engaging in any occupation whatsoever for remuneration or profit; and 
disability shall be considered permanent when the Insured (a) will be continuously 
totally disabled for life, or (b) has been totally disabled continuously for a 
period of three months immediately preceding the receipt of proofs. The irre- 
caverable loss by accident or disease of the sight of both eyes, or the severance 
of both hands or of both feet, or of one hand and of one foot, shall be con- 
sidered total and permanent disability.” 

It is strongly urged by the beneficiary, Mrs. Worley, that under the terms 
of the contract the insured was entitled to have the 1926 premium waived, not- 
withstanding the fact that it had been paid by him. It is further contended that, 
inasmuch as the total and permanent disability of the insured within the intent 
and meaning of the provisions quoted continued until the death of the insured 


1 By reason of circumstances over which the court had no control, the task of preparing 
this opinion had to be reassigned. That accounts for the delay in handing down the opinion. 
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con June 2, 1929, he was entitled to a waiver of the 1927 premium as well as that 
of 1926. In support of these contentions she stands upon the written indorse- 
ments on the policy made by the company as well as the testimony of -witnesses 
touching the condition of the insured from the date of his accident until his death. 
a appears upon the policy this indorsement: “Proofs of disability of Jonathan 

Worley, having heen approved, premiums hereafter falling due during the con- 
anaes of said disability will be waived and the income payments herein pro- 
vided will be made, subject in all respects to the terms and conditions of this 
supplemental agreement. Dated at Richmond, Virginia, this 20th day of December 
1926.” The indorsement is properly executed by the officers of the company. 
Another indorsement was made by the company on the “Double Indemnity Bene- 
fit,” which is in this language: “The premium on this contract having been 
waived on account of disability, this agreement is hereby cancelled, in accordance 
with its terms. Dated at Richmond, Virginia this 20th day of December 1926.” 
This indorsement is also properly executed by the officers of the company. 

It is conceded that, if any premium for any year was waived, the policy was 
in force on June 2, 1929, the date of the death of the insured. Therefore, if the 
contention of Mrs. Worley be correct, that is, that the 1926 premium was waived, 
then she is entitled to recover. She would also be entitled to recover if the 
disability of the insured continued total and permanent through September 26, 
1927, the due day of the premium for that year. 

On the other hand, the insurance company contends that the 1926 premium 
was not waived because it did not fall due “after the approval of said proofs”; 
that the approval of the proofs was made on December 20, 1926, and the 1926 
premium fell due on September 20th of that year, which was before, and not 
after, the approval of the proofs. The company also contends that the indorse- 
ments above set out were made through error and should not have been made. 
It further contends that the insured was not entitled to have the 1927 premium 
waived because, when it became due, he had been restored and was not at that 
time totally and permanently disabled. It further contends that the language of 
the contract of insurance is plain and unambiguous, and therefore there is no 
reason for interpretation or construction. 

However plain and unambiguous the pertinent provisions of the policy may 
be, they were not so plain to the secretary and treasurer of the insurance com- 
pany. The latter wrote a letter to Mr. Swink, the state manager of the company, 
under date of October 14, 1927, in which Mr. Swink was told that, if the insured 
was totally disabled when the premium became due, the company would waive the 
premium. This interpretation of the policy by the secretary and treasurer of the 
company, if adopted, would of course result in the waiver of the 1926 premium 
because when it became due on September 26, the insured had been totally dis- 


abled for six days. However, this interpretation was contradicted in the second 
paragraph of the same letter. 


When the case finally reached the jury, the trial court submitted to it one 
single issue by the instructions. That issue was whether or not the disability of 
the insured was total, permanent, and continuous, as defined in the policy, and 
whether or not on September 26, 1927, the due date of the 1927 premium, he still 
suffered such total and permanent disability. The jury were instructed that the 
premium falling due on September 26, 1926, did not “affect this case in any way.’ 
The two instructions, one offered by the plaintiff and the other by the defendant 
company, were as follows: 

“If the jury believe by a preponderance of the evidence that the total and 
permanent disability of Jonathan P. Worley as defined in the policy sued on was 
continuous and that on September 26, 192/, he still suffered such total and per- 
manent disability then the premium due on said date was thereby waived, and if 
you so believe from the evidence you should find for the plaintiff in the sum of 
$4,850.64, with interest from June 15, 1929. If you do not so believe from the 
evidence you should find for the defendant.” 


This instruction was granted at the request of the plaintiff. 

“The Court instructs the jury that in order for the plaintiff to recover in this 
case, she must prove to your satisfaction by the greater weight of the evidence 
that on September 26, 1927, Jonathan P. W orley was: 
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(1) Totally disabled and by such disablement prevented from engaging in any 
occupation whatsoever for remuneration or profit, and 

“(2) That such total disability would be (a) continuous for life or (b) had 
existed continuously for a period of three months. 

“And upon the failure of the plaintiff so to prove one or-both of the above 
requirements, you must find for the defendant.” 

This instruction was granted at the request of the defendant. 

As previously stated the court told the jury that the 1926 premium had no 
hearing upon the case. 

It will be noted from the instructions that the trial court did not attempt to 
define the meaning of “total and permanent disability” other than to refer to the 
definition of that term embraced in the policy, which of course meant according to 
its strict letter that, if the insured was not prevented by his disability from engaging 
in “any occupation whatsoever for remuneration or profit” on September 26, 1927, 
then he was not entitled to a waiver of the 1927 premium. 

_ When the instructions were applied to the evidence, it having been shown that 
the insured did perform some light work incidental to his farming occupation, the 
jury were obliged to find for the defendant company. Upon the return of their 
verdict, counsel for the plaintiff immediately moved to set aside the verdict be- 
cause (1) of erroneous instructions and (2) it was contrary to the law and un- 
supported by the evidence. The court in sustaining the motion to set aside the 
verdict gave as its reason for doing so that the jury had been erroneously instruct- 
ed; that, if either the 1926 or 1927 premium had been waived on account of the 
disability of the insured, the policy was in force at his death; that the jury had 
jound that the insured was not entitled to have the 1927 premium waived; that 
whether the 1926 premium was waived was a question of law; that, the disability 
having occurred prior to the due date of the 1926 premium, and the company having 
indorsed the waiver of premiums on the policy, and having thereby admitted the 
disability of the insured to be total and permanent, the 1926 premium was waived; 
that, he having paid the 1926 premium, it should have been returned to him or ap- 
plied on the policy; that, the company having retained it, the premium should have 
heen treated as applied on the policy; and that, if such application had been made, 
the policy would have been in force when the insured died. The court held as a 
matter of law that the 1926 premium was waived. The case of Swann v. Atlantic 
Life Ins. Co., 156 Va. 852, 159 S. E. 192, was relied upon by the court in making 
its ruling. Judgment was entered in favor of the plaintiff for the net proceeds of 
the policy. 

We are in accord with the final conclusion reached by the trial court; that is, 
that the policy was in force when the insured died, and that the beneficiary named 
therein was entitled to a judgment against the insurance company for the net pro- 
ceeds of the policy. However, we do not rest our decision on the point that the 
1926 premium was waived as a matter of law. In our view of the case, it is not 
necessary to decide that point, and upon it we withhold any expression of opinion. 
If the insured was entitled to have the 1927 premium waived, then the beneficiary 
would be entitled to recover because a waiver of that premium would have extended 
the life of the policy beyond the death of the insured. 


Counsel for the insurance company earnestly contend that the issue of whether 
the 1927 premium was or was not waived was properly submitted to the jury un- 
der the instructions and the evidence, and, they having found that the 1927 pre- 
mium was not waived, the court had no right to disturb that finding because it 
was in accordance with the instructions. It is also urged that this court should 
now reverse the judgment of the trial court, reinstate the verdict, and enter final 
judgment thereon. 


It appears that the case was tried upon a misconception of the true meaning 
of the term “total and permanent disability.” The trial court was of the opinion 
that the meaning of those words was defined in the policy, and, if the insured was 
able to engage in “any occupation whatsoever for remuneration or profit” when 
the 1927 premium became due, then he was not entitled to have that premium 
waived. The view of the trial court was concurred in by the plaintiff and the de- 
fendant, for each of them requested, and the court granted, the instructions we 
have set forth above, which clearly show that both parties, as well as the court, 
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thought that the strict definition of the language in question found in the policy 
should be applied in this case. This limited and restricted interpretation’ is in 
conflict with the interpretation given that particular language by the courts of al- 
most all the states as well as the federal courts. The interpretation required by 
the instructions and the strict language of the policy and for which the defendant 
contends would render it necessary, before the insured would be entitled to have 
the premiums waived and to receive the income disability payments, that he be 
reduced to a state of absolute helplessness, both physically and mentally. In other 
words, if the insured were totally disabled physically, and retained his* mental 
faculties, it would be possible for him to engage in an occupation for remuneration 
or profit, and under such circumstances he would not be entitled to waiver of pre- 
miums and disability payments under a strict construction of the language of the 
policy, so long as that condition existed. 

[1-3] Total and permanent disability, as used in insurance policies, is a rel- 
ative expression. It does not mean absolute incapacity, mental and physical. The 
term must be construed rationally and practically, and the trial court should have 
instructed the jury on the meaning of total and permanent disability in the light 
of the almost unanimous judicial interpretation of those words. The jury should 
have been told that the disability contemplated by the policy did not mean a state 
of absolute helplessness, but meant the inability to do substantially all of the ma- 
terial acts necessary to the prosecution of any occupation for remuneration or 
profit in substantially the customary and usual manner in which such occupation is 
prosecuted. This would have been an equitable and reasonable interpretation of 
the term. Contracts of insurance should receive a reasonable construction so as 
to effectuate the purposes for which they are made. Legal effect should be given 
to the language used, and the object to be accomplished by the contract should be 
considered in interpreting it. Such a rule would not require the literal inter- 
pretation which would render it necessary that the insured be in a condition of 
complete helplessness, mentally and physically, and totally unable to do anything 
at all. 

In Equitable Life Assur. Society v. Serio, 155 Miss. 515, 124 So. 485, 486, it 
is said: 

“It is true that under Shipp v. Metropolitan Life Ins. Co., 146 Miss. 18, 111 So. 
453, the disability must be both total and permanent at the same time, but exactly 
in the same manner that this court and practically all the other courts of this 
country have refused to interpret the term ‘total disability’ as meaning entire or 
absolute helplessless, so we refuse to interpret the term ‘permanent disability’ as 
one which must at all events be a lasting one without any hope or possibility of a 
recovery or change for the better. As already said, courts must give these ¢on- 
tracts a reasonable interpretation, an interpretation which will stand the test of 
honesty of purpose in their meaning, and which will square the transaction be- 
tween the parties in making the contract with some valuable object in contempla- 
tion at the time. If the term ‘total disability’ should be held to mean utter help- 
lessness, and ‘permanent disability’ be held to mean utter hopelessness, then about 
the only case covered would be where the insured has lost both arms and both legs 
or some other such a case so rare as not to be for a moment reasonably considered 
as ever having been within the contemplation of the insured at the time of the 
taking of the policy. It would come to this: To give said terms the strict or lit- 
eral interpretation stated would be to convict a reputable insurance company of 
having put out among our people, and having collected from them premiums on, a 
policy provision which in effect would be scarcely more than a cheat, a pretense, 
and a fraud. Certainly no such could have been intended.” 

In Ztna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310, 312, we find 


this statement of the rule: 

“Total disability is generally regarded as a relative matter which depends 
largely upon the occupation and employment in which the party insured is engaged. 
This court has held that provisions in insurance policies for indemnity in case the 
insured is totally disabled from prosecuting his business do not require that he 
shall be absolutely helpless, but such a disability is meant which renders him unable 
to perform all the substantial and material acts of his business or the execution 
of then in the usual and customary way. Industrial Mutual Indemnity Co. v. 
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Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029, 
Brotherhood of Locomotive Firemen & Enginemen v. Aday, 97 Ark. 425, 134 S. 
W. 928, 34 L. R. A. (N. S.) 126, and Aétna Life Ins. Co. v. Phifer, 160 Ark. 98, 
254 S. W. 335. 

“Thus it will be seen that our court makes no distinction between accident pol- 
icies and life insurance policies containing total disability clauses. The construction 
placed upon policies of this sort follows the general trend of authority in the 
United States. Case notes to 41 A. L. R. at page 1376, 37 A. L. R. at page 151, 
24.4. L. R. at page 203, and 7 Ann. Cas. page 815.” ; 

The annotator in 79 A. L. R. 857, states the following general proposition in an 
exhaustive case note: “Recent decisions are in accord with the weight of authority 
in supporting the liberal rule that the ‘total disability’ contemplated by an accident 
policy, or a life insurance policy containing a disability clause, does not mean, as 
its literal construction would require, a state of absolute helplessness; but the 
total disability contemplated means inability to do all the substantial and material 
acts necessary to the prosecution of the insured’s business or occupation, in his 
customary and usual manner.” In support of this rule cases from nearly all of the 
state and federal courts are cited. The annotator shows that the courts in dealing 
with this question make no distinction between an accident policy and a life insur- 
ance policy which contains a disability clause. 

The cases construing total disability in contemplation of an accident policy are 
collected in exhaustive case notes in 24 A. L. R. 203, 37 A. L. R. 151, 41 A. L. R. 
1376 and 51 A. L. R. 1048. 

When the case of Swann v. Atlantic Life Ins. Co., 156 Va. 852, 159 S. E. 192, 
was first before this court, the sole question involved was one arising upon the 
pleadings. The admitted facts stated in the replication and upon which the opinion 
was largely based were entirely different from the facts presented in the case at 
har. The policy provision there involved was also entirely different from the one 
submitted here. In the present case, due proofs were submitted to the company 
and regularly approved by it, while in the Swann Case no proofs were ever sub- 
mitted. For these reasons it clearly appears. that that case has no bearing upon 
the determination of this case. 

In the case at bar the evidence discloses that the insured prior to receiving 
his injury was a substantial and prosperous farmer. He had accumulated through 
his farming activities three tracts or farms. He had been accustomed to perform- 
ing hard manual labor in the conduct of his farming business such as one is com- 
pelled to do who would succeed as he had done. He performed a large part of the 
labor required, such as ploughing the fields, sowing and harvesting the crops, and 
the many other ordinary duties required by one engaged in farming. 


In falling from the barn roof, he landed in a sitting position, and the jar or 
jolt caused his bowels or entrails to fall or become dislocated. His injuries were 
of a serious nature, and he was confined to his bed for several months. Later he 
was able to get out of bed, and, upon being examined by the physician of the in- 
surance company, he was required to wear a brace to hold his bowels in proper 
place. On June 29, 1927, more than nine months after the accident, and just three 
months before the due date of the 1927 premium, the insured was examined by Dr. 
St. John, who was making the examination for the insurance company, and he re- 
ported that at that time the insured was suffering from pain in his back and stom- 
ach; that he was stooped; that his knee jerks were sluggish; that his abdominal 
muscles were very flabby; that his chest was sunken; that most of his belly was 
below the navel. The doctor reported that the insured would be unable to work 
during July and August on account of his injury; that he still had traumatic neur- 
asthenia as a result of the fall; that from his appearance the doctor in his opinion 
estimated an improvement of from 40 to 50 per cent. The doctor also reported 
that the insured was not then able to work, and if worries and cares were placed 
upon him, he would be liable to a setback or relapse. The doctor concluded that, 
if he were allowed to do a little work, with encouragement and confidence, he 
would soon be able to resume his occupation of farming. The doctor also reported 
that the insured was not a malingerer. 


_ The testimony of the members of his family and neighbors and that of the 
defendant’s witnesses touching his physical condition discloses that even until his 
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death on June 2, 1929, he was never a well man; that he constantly complained of 
pain; that, when he attempted to work, he would have to quit on account of pain: 
that he was never able to work a day after the injury; and that on September 26 
1927, when the 1927 premium became due, he could do no substantial part of his 
farming work. It is true, he continued to operate his farms, but he did it through 
others whom he employed. He also had a contract to operate a school bus, but he 
did not personally operate it, and was physically unable to do so. His mind was 
always clear, and he traded in cattle and sold his products. He was able to per- 
form light work and often feed the chickens. He attended to his banking business, 
From a careful examination of all of the evidence, it is clear that the insured was 
never able to do any substantial part of his work at any time after his injury. 

[4, 5] The facts stated are taken largely from the testimony of the defendant's 
own witnesses, and there is no conflict in it. It is quite sufficient to show that, 
when the 1927 premium became due, the insured was entitled to have it waived, 
because at that time he was totally and permanently disabled and unable to follow 
any occupation for remuneration or profit under the terms of the policy, as inter- 
preted by judicial construction in an almost unbroken line of cases to which we 
have already referred. 

It may he that the insured was physically able to perform certain light work 
or to do a few things for compensation, but that would not be sufficient to show 
that he was not entitled to the waiver of the 1927 premium within the meaning of 
the policy. Total and permanent disability provisions should be liberally construed 
in favor of the insured. There is a great difference between absolute helplessness 
and normal capacity to work. It would not be reasonable to say that, in order to 
constitute total and permanent disability within the meaning of the policy, the in- 
sured must be unable to perform any work at all which might produce some com- 
pensation. If policies of this kind were so construed, in many cases they would be 
of little value to those who have bought them. Our conclusion is that the evidence 
shows that the insured’s condition was such that he could not, in the exercise of 
ordinary prudence, perform any substantial part of the duties necessary to a prac- 
tical prosecution of his farming business in substantially his customary and usual 
manner, disregarding the trivial work he may have done which was not material 
or substantial in his vocation, but which may have been incidental thereto, and 
that therefore he was totally and permanently disabled when the 1927 premium 
became due and was entitled to have it waived. 

[6] The final question is, what should be the judgment of this court upon the 
record before us? The uncontradicted evidence discloses that the insured was en- 
titled to have the 1927 premium waived, and, when this is done, it is conceded that 
the policy was in force when the insured died. It would be useless to reverse the 
judgment of the trial court and remand the case for a new trial on account of any 
error of law that may have been committed, because upon a new trial under proper 
instructions there is no reason to believe that the insurance company could prevail. 
Upon the merits, the evidence entitles the plaintiff to a judgment upon the policy. 
No other proper judgment could be entered. The record before this court is such 
that the caurt can attain the ends of justice by affirming the judgment of the trial 
court, therefore the case will be disposed of under Code, § 6365, and the judgment 
of the trial court in favor of Mrs. Kennedy E. Worley against the Atlantic Life 
Insurance Company, for the net proceeds of the policy, is affirmed. 

Affirmed. 

Holt and Epes, JJ., dissenting. 





METROPOLITAN LIFE INS. CO. v. MYERS. 
Supreme Court of Appeals of Virginia. Jan. 11, 1934. 
172 Southeastern Reporter 279. 
2. INSURANCE. 


_Evidence held to establish as matter of law that insured under group life 
policy containing disability clause, suffering from Hodgkin’s disease, was totally 
and permanently disabled, as basis for recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Holt and Epes, JJ., dissenting. 

Error to Law and Chancery Court of City of Roanoke. 
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Action by Joseph C. Myers against the Metropolitan Life Insurance Company. 
To review a judgment in favor of the plaintiff, the defendant brings error. 

Judgment affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, and 
Browning, JJ. 

Woods, Chitwood, Coxe & Rogers, of Roanoke, for plaintiff in error. 

John G. Challice and S$. R. Price, both of Roanoke, for defendant in error. 

BROWNING, Justice. 

Joseph C. Myers, the plaintiff in the trial court, while in the employ of the 
Chevrolet Motor Company, in the city of Detroit, Mich., became insured under 
what is known as a group life insurance policy, issued by the Metropolitan Life 
Insurance Company, defendant. His work was that of assembling the heavier parts 
of the chassis, such as wheels and axles, for which he was paid from $45 to $60 
a week. During the period of this employment he contracted Hodgkin’s disease 
necessitating a discontinuance of his employment on March 31, 1929. In April, 
1920, he returned to his home at Roanoke, Va., and claimed the benefits under 
the disability provision of the policy. Upon the declination of the company to 
pay the same, this suit was instituted and prosecuted, which resulted in the judg- 
ment of the court in favor of the plaintiff for the sum of $1,470, with interest 
thereon. 

The provision of the policy which was invoked is as follows: “(c) Total and 
Permanent Disability Benefits—Upon receipt by the Company of. due notice and 
proof—in writing—that any Employee, while insured hereunder, and prior to his 
sixtieth birthday, has become totally and permanently disabled, as a result of 
bodily injury or disease, so as to be prevented thereby from engaging in any 
occupation and performing any work for wage or profit, the Company will dis- 
continue the Life Insurance in force on the life of the said Employee and three 
months after receipt of such proof, will commence to pay, subject to the terms 
hereof, in lieu of the payment of Life Insurance at his death, monthly instalments 
as defined below to the said Employee or tc a person designated by him for the 
purpose; provided that if such disability is due to, or is accompanied by, mental 
incapacity, the instalments may be paid to the Beneficiary of record of the said 
Employee, and the Company will continue such payments for the period provided 
below, should said Employee continue totally and permanently disabled.” 

During the trial, at the conclusion of the plaintiff’s evidence, the defendant 
demurred thereto, which demurrer was overruled by the court. When all of the 
evidence was in, the defendant again interposed its demurrer to the evidence, 
which was likewise overruled. Thereupon the jury was instructed to render a 
verdict for the plaintiff, subject to the decision of the court. 


The evidence showed that upon the plaintiff's return to Roanoke he con- 
sulted Dr. Luck, a local physician, who sent him to the Kelly Hospital in Balti- 
more, Md., for examination and treatment; there he received X-ray treatments 
for the disease from which he was suffering, and the doctor’s certificate of the 
treatment and the effect of the disease upon the patient was admitted as evidence 
by stipulation and is as follows: 

“This is to certify that Mr. Joe C. Myers, of Roanoke, Virginia, was given 
a series of X-ray treatments at the Howard A. Kelly Hospital, in Baltimore, 
today, November 30, 1931. Although Mr. Myers has shown some improvement 
under the treatment, we consider that he is permanently disabled; the disease 
irom which he is suffering (Hodgkins Disease) is almost invariably fatal, 
although prolongation of life can be expected to result from the type of treat- 
ment he has received. He will return for another examination and treatment 
within the next sixty days. In the meantime, he is under the care of a physician 
in Roanoke.” 

Dr. Luck, of Roanoke, after testifying that the method of treating the 
disease was the employment of radium, was asked the following questions and 
gave the following responses: 

“Q. Is that the accepted treatment for it? 


“A. Radium is the only known thing that will sorter allay the disease. There 
is no known treatment that will cure the disease in medical science. * * * 
“Q. State whether or not, by reason of the disease, he became totally and 
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permanently disabled, so as to be prevented from engaging in any occupation or 
work for wage or profit. Do you think he was able to perform any labor—to 
engage in any labor or engage in any usuai occupation or labor? 

“A. Any patient suffering from Hodgkins disease, from a medical sense, is 
supposed to be permanently and totally disabled. Life in these cases ranges any- 
where from a few months to three or four years.” 5 

The cross-examination of the witness was as follows: 

“Q. Was Mr. Myers able to enter into contracts or manage a business that 
did not require physical labor on his part? 

“A. I see no reason why Mr. Myers cannot go out in the air and ride in a 
car. I have advised him to get out and he gets out and takes a certain amount of 
light exercise and that he can drive a car—I have advised him that he can do 
that, and stay in the fresh air. My treatment has been carried on in co-operation 
with the treatment of Dr. Kelly’s Hospital, and I have had repeated letters from 
Doctors Kelly and Burnam. I did not keep them and did not know anything 
about this claim, but they have stated in the letters, after the treatments, that 
Mr. Myers should get out and get a certain amount of fresh air and exercise, 
but should do no manual or physical labor. 

“Q. If he does not do any physical work in the contracting business, it will 
not affect his condition, will it? The transfer business? 

“A. No, sir, that is a mental condition. 

“Q. That is also true of buying cattle, is it? 

“A. I have advised him not to exert himself. I don’t see why talking to you 
or me or forming contracts, would have any weight on the trouble.” 

The evidence further shows that Myers’ father was engaged in the business 
of buying and selling cattle. The buying was done in the vicinity of Roanoke, and 
the selling was effected in the city of Roanoke, and sometimes in places in the 
state of Maryland. The plaintiff engaged in this business, with his father, to the 
extent of visiting those who had cattle to sell, even as far away from Roanoke 
as thirty miles. He drove an automobile and sometimes drove a truck in deliver- 
ing the cattle to purchasers in nearby places and also to the places of sale in 
Maryland. During a portion of the year 1929 and the year 1930 and a part of 
the year 1931 he deposited in bank about $37,000, and during that period he with- 
drew the same by drawing 427 checks. The evidence also shows that, when the 
cattle business dwindled, by reason of the business depression, Myers established 
a transfer or hauling business to which he gave a supervising attention. He owned 
and operated a truck in this business, employing a driver to do the work, but he 
sometimes drove the truck himself, but in company with his driver. 

He described his activities in this way: “I tried to make a living the best 
way I could. All of the cattle practically belonged to my father. I had to do 
something to make a living, because I did not get my $50.00 a month and I had 
to work—I could not starve. I had to live. * * * I just simply went along 
with him (his father) to sit in the open air for my health, because Dr. Luck said 
for me to stay out in the air and the hospital people said so too, and said to stay 
in the high air and the mountains. I could have laid in bed all the time, but I 
am not built to give up and I will live as long as I can and I will not give up, 
and I stay out in the air as long as I can.” 

His explanation of his activities in the hauling or transfer business was quite 
similar. 

{1, 2] It has been said in innumerable cases decided by this court that, on a 
demurrer to evidence, the demurrant must be considered as admitting the truth 
of his adversary’s evidence, and all just inferences which can be drawn there- 
from by a jury, and as waiving all of his own evidence which conflicts with that 
of his adversary, or which has been impeached, and all inferences, it would seem, 
from his own evidence, though not in conflict with that of his adversary, which 
do not necessarily result therefrom. This is so firmly fixed as the law on this 
subject that it is needless to cite the authorities. 

In the case of Williams v. Metropolitan Life Ins. Co., 139 Va. 341, 123 S. E. 
S09, it was said in terms that, if a jury might have found for the demurree. the 
court _ so find. See, also, Citizens’ Bank v. Taylor & Co., 104 Va. 164, 51 
>; B. 159. 


The defendant in this case then is charged with the admissions above stated, 
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and, if the jury could have found for the plaintiff, the court was bound to do so. 

The defense insistently and earnestly presented by the defendant brings us 
face to face with the clear-cut legal propositions that the literal and exact terms 
of the policy, which embodies the terms of the agreement between the parties, 
must govern here; that the terms are unequivocal and unambiguous; that the 
court is bound by them, and that a new and different contract cannot be made 
for the parties by judicial construction, and that, indeed, there is no reason or 
room here for construction, because the terms are perfectly patent and plain. 

We are not unmindful of what this court has said in cases which involved 
the interpretation of contracts in which all of these defenses were invoked. 

An adherence to the literal terms of the policy in this case would undoubtedly 
lead to the conclusion urged by the defendant. Should it be so construed? Should 
a construction be adopted that could fairly be said to be unreasonable? Is it not 
incumbent upon the courts to look for the spirit of the agreement, and, finding 
it, view it aS a paramount consideration for its guidance? 

All that has been or will be here said or suggested is to be considered in the 
perception of the facts and circumstances in this case. 

In commenting upon what we have termed the spirit of the agreement, which 
is the policy, it is helpful and, we think germane, to observe that the plaintiff 
was insured, by a group policy, issued to his employer, when he was an assembl- 
ing man, whose efforts assisted in the assembling of as many as 4,000 chassis in 
a single night. His compensation was in excess of $200 per month. This empha- 
sizes his importance as an employee. Rather suddenly he was so stricken as to 
be unable to continue this work. His malady was pronounced, by those scien- 
tifically competent to say, as almost invariably fatal. His length of life was pro- 
fessionally fixed at from a few months to four years. To all reasonable intents 
and purposes would it not appear to laymen, conversant with the conditions as 
well as those versed in medical science, that one so afflicted was permanently 
and totally disabled, so as to be prevented thereby from engaging in any occupa- 
tion and performing any work for wage or profit? The compelling answer to this 
query would be in the affirmative. 


The man was told by his physicians, who were engaged in an effort to pro- 
long his life, that he must seek the open air, and that he must have exercise in 
the open without attempting physical work or labor. He followed these instruc- 
tions. It would hardly be questioned that one who seeks the open air treatment 
and exercise under similar conditions, with no purpose or aim, except obedience 
to medical advice, has a difficult task. That, in the face of impending demise 
within a certain period, the effect of which would naturally subdue the spirit of 
the most courageous persons, the plaintiff was able to try to turn into profitable 
“ccount some of the agencies which were employed to allay the ravages of his 
disease, is little short of heroism. Should this be penalized? 

Many of the cases which have had to do with the effect of insurance policies, 
with terms similar to the ones here, have been concerned with accidents in which 
a hand or a leg, or some member, was lost. One of the cases cited by the appel- 
lant dealt with an accident in which the hand of a railroad employee was cut 
off, and the claimant was asked what he could do. His response was that he could 
do anything that a one-armed man could do. The appellate court denied him the 
recovery which he had secured in the lower court, and, we think, rightly. See 
Buckner yv. Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897. Lan- 
guage was used in the case, relating to the construction of the terms of the policy, 
which was doubtless appropriate in view of the facts of that case. 


In the North Carolina case this observation was made: “It is unfortunate 
for the plaintiff, but ‘it is so nominated in the bond.’” The Shakespearean char- 
acter with which this expression is associated has been held in obliquity ever 
since Shylock’s inhuman interpretation of the “bond” was known and his unright- 
eous demand made. 


Lee v. New York Life Ins. Co., 188 N. C. 538, 125 S. E. 186, is another case 
cited by the appellant, and comfort is extracted therefrom by the approval of an 
instruction which appears to sustain the contention of plaintiff in error in this 
case, though the judgment for the plaintiff, in sustaining the verdict of the jury, 
was affirmed because the evidence was conflicting. In this latter North Carolina 
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case the claimant was a farmer who developed tuberculosis, which, of course, js 
bad enough, but, in effect, scarcely so dreadful and terrifying as Hodgkin’s 
disease, for the life of the tubercular patient may be indefinitely prolonged; the 
disease may be arrested; the scars may be healed, and the subject rendered able 
to do almost anything he could have done before; in fact, the white plague has 
been almost obliterated. 


To be sure there is ‘a contrariety of judicial decisions in respect to the issue 
here. The authorities are in no wise in harmony. In our judgment, the spirit of 
the contract of insurance, in this case, can be descried from the facts and cir- 
cumstances which we have related, and it should obtain rather than the unrea- 


sonable construction to which we would be brought by a strict adherence to what 
is “nominated in the bond.” 


An interesting case, which we think is in point, is Foglesong v. Modern 
Brotherhood (1906) 121 Mo. App. 548, 97 S. W. 240, 241, followed on subsequent 
appeal in (1908) 129 Mo. App. 655, 108 S. W. 1199, which involved the construc- 
tion of an insurance benefit certificate which provided for indemnity in case of 
permanent and total disability which rendered the insured unable to carry on or 
conduct any vocation or calling. The court declined to construe the provision to 


mean that no recovery could be had if the insured was able to carry on any voca- 
tion whatever. 


It was said: “But we are unwilling to adopt such a doctrine, the effect of 
which would be, practically, to reduce all such contracts to nullities, and to make 
them the instruments of extracting dues from policy holders without creating any 
liability on the part of the insurers. Common knowledge of the occupations in 
the lives of men and women teach us that there is scarcely any kind of disability 
that prevents them from following some vocation or other, except in cases of 
complete mental inertia. We have examples of persons without hearing and with- 
out sight following a vocation—some without feet, and some without hands, 
engaged in business. The achicvements of Cisabled persons are seemingly marvelous 
Under defendant’s theory, the plaintiff might embark in the peanut trade or fol- 
low the business of selling shoestrings or lead pencils, or follow some similar 
calling; in which instances, under the rule invoked, there would be no disability 
within the meaning of the policy. In our opinion, such was not within the con- 
templation of the parties. In order to carry out the intent of the parties, it is 
our duty to disregard the broad language used which would have the effect to 
defeat the purpose of the contract and render it a nullity. It has been said that: 
‘The policy is the law by which the mutual rights and liabilities of the parties 
are to be measured, and should be construed strictly against the insurer, where 
they narrow the range and force of the allegation or provide for forfeiture.’ 
* * * The language of the policy, ‘permanent and total disability of said 
member, which renders him unable to carry on or conduct any vocation or 
calling,’ the vocation of the insured not being designated, should be construed as 
meaning, if anything, the vocation or calling in which he might be following at 
the time he became disabled, and-not any vocation whatever which he might be 
able to follow after he had been disabled. * * * We have seen to what 
absurd consequences a literal construction of the language would lead.” 

To the same effect is Wall v. Continental Casualty Co. (1905) 111 Mo. App. 
504, 86 S. W. 491. 


“An injury which wholly incapacitates a manual laborer from performing 
any and every kind of business which he is able to do or capable of engaging 
in is within the terms of a policy providing an indemnity for an injury which 
shall wholly disable and prevent him from prosecution of any and every kind of 
business, although the injury would not prevent his doing mental work if he was 
fitted to do it.” Industrial Mut. Indemnity Co. v. Hawkins (1910) 94 Ark. 417, 
127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029. 

In the case of Thompson v. Pacific Mills, 141 S. C. 303, 139 S. E. 619, 622, 
55 A. L. R. 1241, it was said: “* * * Technical defenses, * * * which rely 
upon adroitly drawn provisions that are skillfully used in limitation of liability, 
do not commend themselves to the mind of this court.” 


Under all the facts and circumstances of this case, and under the best sense 
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of reason and law, we think the judgment of the trial court should be sustained 
and we so hold. 
Affirmed. 


Holt and Epes, JJ., dissenting. 


BLOSS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. No. 24747. 
Supreme Court of Washington. Jan. 2, 1934. 
28 Pacific Reporter (2d) 303. 
1. INSURANCE. 


Disability benefits in life policy eld not recoverable in absence of due proof 
of total and permanent disability prior to default in payment of premium. 

(For other cases, see Insurance, Dec. Dig. $ 362.) 

2. INSURANCE. 

Notice to insurer by beneficiary of life policy that insured had beginning 
of general paresis, for purpose of preventing insured changing beneficiary, held 
not proof of total and permanent disability necessary to suspend the payment 
of subsequently maturing premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Insurer whose agent had not said or done anything to induce belief on part 
of beneficiary that premiums did not have to be paid held not to have waived 
requirement of due proof of total disability prior to default in payment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Blake, J., dissenting. 

Department 1. 

Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Two separate actions by Mary A. Bloss, as guardian of Roy S. Bloss, a 
mental incompetent, against the Equitable Life Assurance Society of the United 
States, the actions being consolidated for trial. Judgment for plaintiff and 
defendant appeals. 

Reversed and remanded, with directions. 

Kerr, McCord & Carey, of Seattle, for appellant. 

Florence Mayne Hickey, of Seattle, for respondent. 

MILLARD, Justice. 


Plaintiff, as guardian of her husband, Roy S. Bloss, commenced two actions 
(which were consolidated for trial). to recover total permanent disability benefits 


‘rom October 1, 1924, to date, upon two life insurance policies issued September 
18, 1923, by the defendant insurance company to Roy S. Bloss. The insurer 
denied liability on the ground that due proof of total and permanent disability 
was not made as required by the insurance contracts prior to lapsation of the 
insurance contracts for nonpayment of premiums due December 13, 1924. The 
cause was tried to the court which found that on or shortly prior to September 
!, 1924, and while the insurance policies were in full force and effect, the 
insured became wholly and permanently disabled, and that the defendant was 
siven due notice and proof of such disability of Mary A. Bloss, the beneficiary 
under the policies, on and prior to December 10, 1924, before default in pay- 
ment of any premium and after the disability had existed continuously for 


more than three months. Judgment was accordingly entered in favor of the 
plaintiff. The defendant has appealed. 


While the two policies were issued September 18, 1923, both took effect 
as of the date of the application therefor, September 13, 1923, and are identical 
zs to their terms. ‘ach policy insured the life of Bloss in the sum of $2,500 
payable to his wife upon recepit of- due proof of death occurring while the 
policies were in force, with double indemnity in case of accidental death. The 
insurer further agreed to pay an annuity to the insured and to waive payment 
of all insurance premiums in the event the insured became totally and per- 
manently disabled. The pertinent provisions of the insurance contracts read as 
follows: “If the insured becomes wholly and permanently disabled before age 
60, the society will waive subsequent premiums and pay to the insured a dis- 
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ability annuity of twenty-five dollars a month subject to the terms and condit ons 
contained on the third pase hereof.” 

The material recitals on the third page of the contract are as follows: 

“Total and Permanent Disability. (1) Disability benefits before age 60 
shall be effective upon receipt of due proof, before default in the payment of 
premiums, that the Insured became totally and permanently disabled by bodily 
snjury or disease after this policy became effective and before its anniversary 
apon which the Insured’s age at nearest birthday. is 60 years, in which event the 
Society will grant the following benefits :— 

“(a) Waive payment of all premiums payable upon this policy falling due 
after the receipt of such proof and during the continuance of such total and 
permanent disability; and 

“(b) Pay to the Insured a monthly disability annuity as stated on the face 
hereof; the first payment to be payable upon receipt of due proof of such dis- 
ability and subsequent payments monthly thereafter during the continuance of 
such total and permanent disability. * * * 


“Disability shall be deemed to be total when it is of such an extent that the 
Insured is prevented thereby from engaging in any occupation or performing 
any work for compensation of financial value, and such total disability shall be 
presumed to be permanent when it is present and has existed continuously for 
not less than three months. * * * ” 

The first annual premium was paid to the soliciting agent, R. E. Johns, at 
the time the insured applied for the insurance. A quarterly premium of $40.80 
cn each policy became due September 13, 1924, and was paid. Such payment 
continued the policy in force until December 13, 1924, when another quarterly 
premium matured, but was not paid. Just prior to the payment of the Septem- 
ber 13, 1924, premium, Bloss lost his position and, according to Mr. Johns, the 
agent who wrote the policies, Bloss went to the office of the insurer and informed 
the company that he intended to drop at least one of the policies. He was per- 
-uaded, however, at that time by Mr. Johns to keep the policies in force a little 
longer. Premium notices were sent to the business address of the insured as 
he directed. 

When Bloss applied tor the insurance he stated that he had never had 

syphilis, when, in fact, he then had syphilis and probably had had that disease 
tor a number of years prior to the date of his application for insurance. The 
affirmative defense of misrepresentation was not interposed by the appellant. 
which conceded that defense was not available by reason of the incontestable 
clause contained in the insurance contract. 
In May, 1924, Bloss began to manifest mental incapacity by reason of the 
disease with which he was afflicted. He was unable to perform his work satis- 
factorily and on that account lost his position with Wm. D. Perkins & Co. 
September 1, 1924. Two weeks later, Bloss accompanied his wife and two other 
persons on an automobile trip from Seattle to Pullman and from that city to 
Seattle by way of Pendleton and Portland, Or. On that trip and after his 
return to Seattle, Bloss acted so irrationally as to alarm his wife. A neighbor 
advised Dr. Minnie Burdon, a family physician and family friend of the Blosses, 
of the actions of Bloss. Upon receipt of advice from that physician as to the 
condition of Bloss, and in response to the physician’s suggestion that he visit 
his brother, Mr. Bloss’s brother, Sidney, Bloss of Chicago, came to Seattle. 
Prior to that arrival, the family physician induced Bloss to go to a King county 
sanitarium, which is an institution for the care of nervous and mental subjects. 
Bloss, was detained in that institution and examined by certain physicians. An 
examination of Bloss on October 17, 1924, resulted in a tentative diagnosis of 
“beginning general paresis.” That diagnosis confirmed the suspicion entertained 
some time previously by Dr. Burdon. The laboratory tests made October 20, 
1924, on both the blood and spinal fluid, were positive for syphilis, four plus. 

The relations bewteen Mrs. Bloss and Sidney Bloss became strained when 
the latter learned on his arrival in Seattle that his brother had been placed in 
the sanitarium by Mrs. Bloss. On October 26, 1924, Sidney Bloss took his 
brother to Chicago. On November 5, 1924, Roy S. Bloss wrote the following 
note to R. F. Johns (the agent who sold the insurance to Bloss) at Seattle: 
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“Chicago, Ill. 11-5-24. 

“Dear Johns: Hurrah for Coolige! 

“IT wish you would kindly change the beneficiary in my two policies 3252821 
E 92961 

325282(2) 

lot e of last figure—to my daughter and send endorsements to me at Warner 

Hotel, E. 33rd & Cottage Grove, Chicago, Ill., also the same on Nat. Life U-12-431. 

si) ae no life insurance payable to my daughter and thought it only right to 
protect her. 

‘Don't know how long I'll remain here. 

“Yours, R. S. Bloss.” 

Under date of November 8, 1924, Mr. Johns wrote to Mrs. Bloss as follows, 
in transmitting to her the foregoing letter of Mr. Bloss: 

“Dear Mrs. Bloss: Inclosed letter from Mr. Bloss which explains itself. I 
of course will do nothing re changing beneficiary & Mr. Bloss cannot while he 
ss all. 

“I am getting papers together so that we can apply for the indemnity under 
both policies & will advise you from time to time as to progress. 

“Sincerely, R. E. Johns.” 

4 short time prior to receipt of the letter from Mr. Johns, Mrs. Bloss was 
notified by her husband’s former employer, Wm. D. Perkins, that he had learned 
irom Mr. Johns of the existence of the two policies which became the subject- 
matter of this controversy. hat was the first information Mrs. Bliss had con- 
cerning the policies. Her husband had never told her that he had taken any 
policies in which she was named as beneficiary. ? 

Learning of her hubsand’s intention to change the beneficiary, Mrs. Bloss 
consulted an attorney. On December 10, 1924, she wrote to the appellant insurer 
us follows, on letterhead of Guie & Halverstadt, attorneys: 

“Equitable Life Assurance Society of U. S., 

303 Central Building, Seattle, Washington. 

“Dear Sirs: My husband, Roy S. Bloss, has, I am informed, life and health 
policies #352821- 352822 in your company. On or about October 17, 1924, he was 
examined by physicians who diagnosed the beginning of general paresis. We 
submit herewith copies of the findings of the diagnosticians, the originals of 
which are in my possession. 

“I am sending you this notice for the purpose of conveying this knowledge 
io you that Mr. Bloss is incapacitated for authorizing or making change in his 
policy. 

“Very truly yours, 

“Mary A. Bloss, 
“4005 West Holgate St., 
7 Seattle, Wash.” 
The inclosures read as follows: 
“Arthur B. Calhoun, M. D. 
“Cobb Building, Seattle, 
“Dec. 4, 1924 
“E. H. Guie, Atty., Marion Bldg., Seattle, Wash. 

“Dear Sir: At the request of Mrs. R. S. Bloss, through Dr. Burdon, I wish 
to report my findings in Mr. Bloss’s case. 

“I first saw him at the Meadows Sanatorium on Oct. 17, 1924, at which time 
I made a tentative diagnosis of beginning general paresis. After consultation 
with Dr. Burdon it was decided to have laboratory tests done on both the blood 
and spinal fluid. This was done by Dr. Nickson of the Swedish Hospital on 
Oct. 20th. On the 22nd he reported that both blood and spinal fluid showed four 
plus( + + + +  ) in Wasserman tests. 

“These tests corroborated the former mental findings so that a definite 
diagnosis of beginning of general paresis was made. This is a form of insanity 
commonly known as softening of the brain and is incurable. The length of life 
averages 18 months to 2 years after the onset. 

“If there is any further information you desire I will be pleased to report it 
wt any time. 


“Yours truly, A. P. Calhoun, M. D.,, 
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“The Swedish Hospital Incorporated 
“Summit Ave. at Columbia St. 
Seattle, Washington. 
“Mr. E. H. Guire. 

“Dear Sir: Dr. Minnie Burdon has requested us to send you a copy of the 
Wasserman findings in the case of Mr. R. S. Bloss. 

They are: Noguchi Cholesterini 

Blood Was. 4+ te 

Sp. Fluid 4+ 44 

“D. H. Nickson.” 

Some time between November 8, 1924, the date of Mr. Johns’ letter to Mrs. 
Bloss concerning the desire of Mr. Bloss to change beneficiary, and December 
10, 1924, the date of the letter of Mrs. Bloss to the appellant, Mr. Johns wrote 
the following letter to Mrs. Bloss: 

“Get 2 letters from Dr. Calhoun re Mr. Bloss condition with dates. Mail 
one copy to Nat. Life with letter of explanation & one to Equitable with letter 
of explanation—Mr. DeRose, Cashier. 

“R.-E. Johns, Ell. 7437.” 

The only purpose of Mrs. Bloss in writing to the appellant on December 10, 
1924, was clearly expressed. It was to prevent Mr. Bloss from changing the 
beneficiary. It did not constitute, nor did Mrs. Bloss intend that letter to con- 
stitute, notice to the appellant that Mr. Bloss was then “totally and permanently 
disabled” by the disease. She advanced no claim for total and permanent 
disability, nor did she make any claim for waiver of subsequently maturing 
premiums. She stated to appellant in that letter, which was written three days 
prior to the date the quarterly premium matured: “I am sending you this notice 
for the purpose of conveying the knowledge to you that Mr. Bloss is incapaci- 
tated for authorizing, or making change in his policy.” 

The two reports incloscd with the letter of December 10, 1924, to the appel- 
lant, were to the effect that one physician, on Ocober 17, 1924, made a tenta- 
tive diagnosis of beginning of general paresis, and that the laboratory tests of 
October 20, 1924, corroborated that finding. Mrs. Bloss, accompanied by a Mr. 
Cole, personally delivered, on or after December 10, to the appellant at its 
Seattle office, her letter to it of December 10, 1924, with the two reports of the 
physicians. The evidence discloses that no other subject was then discussed 
between the parties other than the matter of the premium due December 13, 
1924. Nothing was said or done to induce respondent to think that the premium 
did not have to be paid, nor that the appellant would not require the requisite 
proof. Mr. Cole testified that he said to appellant’s cashier that “we must not 
by any manner or means allow this policy to lapse.” Mrs. Bloss testified that 
she told appellant’s cashier that she had come to the office to leave the doctor's 
findings with him “as requested, or as told to me by Mr. Johns to do, so that 
he would have them there in regard to or concerning Mr. Bloss’s disability 
insurance—to show proof of his disability.” 


The next quarterly premium due on December 13, 1924, as stated above, 
was never paid. However, the policies would not have lapsed had the premiums 
been paid within the grace period of thirty-one days thereafter. 

On February 13, 1925, Mrs. Bloss called at appellant’s office in Seattle and 
was orally notified that the policies had lapsed for nonpayment of the December, 
1924, premiums. On April 7, 1925, Mrs. Bloss wrote as follows to the appellant 
for information respecting the payment of last premiums on the two policies: 
“Will you kindly advise me of the last premium paid on the policy numbered 
352821-352822 held by Mr. R. S. Bloss, and oblige.” In reply to that inquiry, 
appellant advised Mrs. Bloss. under date of April 18, 1925, that: 

“We have your letter of April 7, 1925, with reference to the above numbered 
policies. 

“Our records indicate that these policies were issued on September 13, 1925, 
on the convertible annual dividend plan, for $2500., each, and with quarterly 
premiums of ‘$40.80, under each policy. 

“Both policies lapsed through the non-payment of the premium due under 
each policy on December 13, 1924. The policies have no value of any kind.” 

Roy S. Bloss remained in Chicago with his brother Sidney from October 
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26, 1924, until his return to Seattle in July, 1925. The record does not disclose 
what his condition was between the time of his departure for Chicago and his 
return to Seattle. He corresponded regularly with his daughter who, UWuring 
that period, was attending the Washington State College. Those letters were 
given by the daughter to her mother who destroyed them. The daughter did 
not testis 

On his return alone to Seattle in July, 1925, and without advance notice of 
his coming, to his wife, who first saw him in Seattle at the office of her lawyer, 
negotiations were begun between the husband and wife which resulted in a 
separation agreement and property settlement on September 2, 1925. Under the 
terms of that agreement, Mrs. Bloss became the separate owner of the family 
home in West Seattle, and Mr. Bloss became the separate owner of a three-acre 
tract near Redondo Beach. Thereafter, Mr. Bloss lived on that tract alone. 
His mental condition became progressively worse and in December, 1928, he was 
found helpless in his cabin. He was removed to a Seattle hospital from which 
he was taken to a private institution for the care of nervous and mental cases, 
where he remained from December, 1928, until May, 1932, when he was adjudged 
insane and was committed to the state hospital for the insane at Sedro Woolley. 
Letters of guardianship were issued to Mrs. Bloss on February 3, 1932. 

On February 5, 1932, Mrs. Bloss, through her attorney, wrote a letter to the 
appellant as follows: 

“As attorney for Mary A. Bloss, guardian of Roy S. Bloss, a mental incom- 
petent, IT am enclosing herewith certified copy of her letters of guardianship, 
issued by the Clerk of the Superior Court of King County, Washington, upon 
order of Judge Everett Smith entered February 2, 1932, and am authorized to 
make demand upon your company for payment, with accrued interest of dis- 
ability benefits under two of your policies, Nos. 3,252,821 and 3,252,822, in which 
oy S$. Bloss is insured in the sum of $2500 in each policy and the sum of $25.00 
is payable monthly on each upon the permanent and total disability of the 
insured before the age of sixty. 

"At the age of 49 years, Roy S. Bloss became mentally incompetent and 
physically disabled from a disease diagnosed by competent medical authority 
as general paresis in October, 1924, while these policies were in full force and 
effect. By reason of his menta! condition, he lost his position in the month of 
September, 1924, and never thereafter held or was able to take another position, 
he having been under medical treatment and confined in sanatoriums the greater 
part of the time since said date. He is now confined in the Mason Home, 314 
East Mercer Street, Seattle, Washington, and is hopelessly afflicted with the 
disease. 

“No guardian was ever appointed for Mr. Bloss until the present time, and 
he, being mentally incompetent, did not recognize his own condition or know 
that his disability annuity was due under his policies, but actual notice of the 
situation and of Mr. Bloss’ condition was given your company by Mary A. 
Bloss, wife of the insured, in the fall of 1924 while the policies were in full 
foree and before any premium thereon became delinquent, and she furnished to 
the company as proofs all that was required of her at the time, including 
medical certificates, but for some reason the claim was not paid. Your records, 
if they have been kept, will show these facts to be true. 


“In any event, and whether or not you recognize the information so given 
you by Mrs. Bloss as satisfactory notice of the disability, she is now in her 
official capacity as guardian of Roy S. Bloss giving you that notice on behalf 
of Mr. Bloss under authority of the Court, the notice relating back to a date 
on or about October 1, 1924, at which time Mr. Bloss became physically disabled 
and mentally incompetent to transact his own business affairs. She will fill out 
whatever blanks and furnish whatever other information you desire, on request. 

“Due to the fact that this matter has been before your company for more 
than seven years, without conclusion, we must ask that you act promptly at 
this time. Unless arrangements are instituted looking toward the payment of 
this claim within one week trom this date, the guardian will be compelled to 
take legal action upon the two policies.” 

The appellant replied thereto as follows, under date of February 25, 1932: 
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“Your letter of February 5 addressed to our Washington office 
1eferred to this department for attention. 

“The previous correspondence of which you speak in your letter, is of course, 
on file with the Society, and we find that the matter was fully considered at that 
time. We have before us the statements which were completed in connection 
with the alleged disability claim presented to the Society at that time. On the 
iace of it, they do not establish a claim for total and permanent disability benefits 
under these policies, and the matter was gone into thoroughly at that time; 
and on the strength of the reports furnished in behalf of the insured as well as 
outside reports which we secured, there could be no claim for disability allowed 
in this case.” 

It would appear from a letter dated February 6, 1929, from the appellant to 
Mrs. Bloss, that some time in 1928 or 1929 the respondent submitted a claim for 
disability benefits, which was rejected. That letter reads as follows: 

“February 6, 1920 

“Mrs. Mary Ames Bloss, 707 Linden Ave., Pullman, Wash. 

“Policy #3252 821-822 Roy S. Bloss. 

“Dear Madam: We submitted the papers in connection with the claim for 
disability under the above policies, and we regret to advise that the Society are 
unable to entertain a claim for disability benefits under these policies owing to 
the fact that the policies lapsed on December 13, 1924. 

“Yours very truly, 


has been 


“C. W. DeRose, Agency Cashier.” 

On February 12, 1929, appellant's Seattle cashier wrote to soliciting agent 
Johns as follows: 

“You will find enclosed check for commissions as per statement attached. 

“In connection with Policies above mentioned, we came across the corres- 
pondence from the Society in connection with this disability claim, and accord- 
ing to the statement from Mary Ames Bloss, Mr. Bloss was obliged to give up 
all work October 17, 1924, and the policies lapsed December 13, 1924. 

“We submitted the preliminary papers to the Society January 19th and they 
replied on January 31st that as these policies lapsed through non payment of 
the premiums which became due December 13, 1924, they are not in a position 
to act in connection with this disability claim.” 

It is appellant’s position that disability benefits were not payable under the 
terms of the policies, in view of the fact that due proof of total and permanent 
disability was not made before default in payment of the premiums due Decem- 
ber 13, 1924. Respondent insists (1) that notice and proof of total and perman- 
ent disability were actually given to the appellant by the insured’s wife, Marvy 
A. Bloss, prior to the lapsing of the policies for nonpayment of premiums; (2) 
that notice and proof were not necessary because the insanity of the insured 
excused him from performing the conditions of the contract while that disability 
persisted; and (3) that formal proof of loss was waived by the insurer. 

In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, the 
insurance policy contained a total disability indemnity provision identical in 
effect with the disability indemnity provision in the case at bar. The pertinent 
policy provision in the case cited was as follows: “Total Disability.—lIi the 
insured, before attaining the age of sixty years, shall furnish due proof that 
he has, before default in the payment of any premium, become wholly disabled 
hy bodily injury or disease and will be permanently, continuously and wholly 
prevented thereby from pursuing any and all gainful occupations, the company 
will pay for said insured all premiums which shall become due and payable 
during the continuance of such disability.” 

The insured was disabled while the policy was still in force, but no proof 
was furnished until after the policy had lapsed for nonpayment oi premiumis. 
We held that recovery could not be had, as the insured was bound by the 
provision contained in the insurance contract that due proof of total and perma- 
nent disability before default in the payment of premium was a condition prece- 
dent to a recovery on the policy. 


The United States oo Court, in Bergholm y. Peoria Life Ins. Co., 284 
U. S)489,: 52S: Ce 290,76 L,. Bd. 416, held that receipt of due proof of total and 
permanent disability before default in the payment of the premium was a 
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condition precedent to recovery under the policy. In that cause, which was 
prought in the District Court of the United States for the Northern District of 
Texas to recover the sum of $5,000 life insurance and specified disability benefits 
upon a policy issued by the defendant insurer to Carl Oscar Bergholm on 
March 13, 1926, judgment was entered in favor of the plaintiff. That judgment 
was reversed by the United States Circuit Court of Appeals, Fifth Circuit. 50 
F. (2d) 67. In affirming the judgment reversing the recovery, the United 
States Supreme Court said: 

“Beginning with February 27, 1927, premiums were to be paid quarterly, with 
a grace period of one month from any due date, during which period the policy 
was to continue in full force. In case of total and permanent disablement there was 
a provision for payment of a monthly income for life of one per cent. of the 
amount of the principal sum. The policy expressly provided that ‘if any premium 
is not paid on the date when due, this policy shall cease and determine, except as 
hereinafter provided’. The income disability clause, which follows this language, 
provides: 

“Upon receipt by the Company of satisfactory proof that the Insured is to- 
tally and permanently disabled as hereinafter defined the Company will 

““4 Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
of the Insured and will also 

“‘2 Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first payment of such income to be paid immediately upon receipt of such 
pro: * *'* 

“<3 * * * To entitle the Insured to the above Total and Permanent Disability 
Benefits this policy at the time of making claim for such benefits must be in full 
force and all premiums becoming due prior to the time of making claim must 
have been duly paid. * * *’ 


“The insured died on April 18, 1929. Judgment was sought for disability 
benefits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, with 
interest. The last premium paid was due on May 27, 1927. The next, allowing a 
month’s period of grace, should have been paid not later than September 27, 1927. 
Neither that nor any subsequent premium was ever paid. Long prior to the death 
of the insured, the policy therefore had lapsed, unless saved by the terms of the 
disability clause above quoted. There is evidence in the record from which it rea- 
sonably may be found that the insured was totally and permanently disabled from 
a time before the premiums first became in arrears, and that this condition con- 
tinued until his death; but no proof thereof was furnished to the company. 


“The petitioners, nevertheless, contend that this is enough to bring into effect 
the promise of the company to pay the premiums which became due after the dis- 
ability began. In support of this contention, Minnesota Mut. Life Ins. Co. v. Mar- 
shall [(C. C. A.) 29 F. (2d) 977], supra, is cited. The pertinent provisions of the 
policy there, however, differ from those found in the policy here under consider- 
ation. There the policy provided that if the insured, while the policy is in force 
and before default in payment of premiums, ‘shall become totally and permanently 
disabled * * * and shall furnish satisfactory proof thereof, the Company will waive 
the payment of premiums thereafter becoming due,’ and that ‘upon the receipt of 
due proof of total and permanent disabilities * * * the Company will waive the 
payment of all premiums thereafter becoming due.’ The court held that the wai- 
ver took effect at the time of the disability, and did not depend upon the time when 
proof thereof was furnished. 

_ “We do not need to controvert this construction of the words quoted, or ques- 
tion the soundness of the view of the court that the existence of the disability be- 
fore the premium became in arrears, standing alone, was enough to create the 
waiver. In that view, the obligation to furnish proof was no part of the condition 
precedent to the waiver; but such proof might be furnished within a reasonable 
time thereafter. Here the obligation of the company does not rest upon the exist- 
ence of the disability; but it is the receipt by the company of proof of the disabil- 
ity which is definitely made a condition precedent to an assumption by it of pay- 
ment of the premiums becoming due after the receipt of such proof. The pro- 
vision to that effect is wholly free ftom the ambiguity which the court thought 
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existed in the Marshall policy. Compare Brams v. New York Life Ins. Co., 299 
Pa. 11, 14, 148 A. 855. It is true that where the terms of a policy are of doubtful 
meaning, that construction most favorable to the insured will be adopted. Mutual 
Life Ins. Co. v. Hurni Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L,. 
R. 102; Stipcich v. Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895, 
This canon of construction is both reasonable and just, since the words of the 
policy are chosen by the insurance company; but it furnishes no warrant for avoid- 
ing hard consequences by importing into a contract an ambiguity which otherwise 
would not exist, or, under the guise of construction, by forcing from plain words 
unusual and unnatural meanings. 

“Contracts of insurance, like other contracts, must be construed according to 
the terms which the parties have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary, and popular sense. Imperial Fire Ins. Co. 
v. Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231. As long ago 
pointed out by this court, the condition in a policy of life insurance that the policy 
shall cease if the stipulated premium shall not be paid on or before the day fixed 
is of the very essence and substance of the contract, against which even a court 
of equity cannot grant relief. Klein v. Insurance Co., 104 U. S. 88, 91, 26 L. Ed. 
662; New York Life Ins. Co. v. Statham, 93 U. S. 24, 30, 31, 23 L. Ed. 789; Pilot 
Life Ins. Co. v. Owen (C. C. A.) 31 F.(2d) 862, 866. And to discharge the in- 
sured from the legal consequences of a failure to comply with an explicitly stip- 
ulated requirement of the policy, constituting a condition precedent to the granting 
of such relief by the insurer, would be to vary the plain terms of a contract in utter 
disregard of long-settled principles.” 

In Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65, 67, in 
which the policy in controversy contained a disability provision like that in the 
case at bar, the insured was adjudged insane. An action was instituted to recover 
under the total and permanent disability provision of the policy. The defense was 
there interposed, as in the case at bar, that the policy had lapsed for nonpayment 
of premium prior to submittal of due proof of total and permanent disability. In 
holding that the insanity of the insured did not excuse the failure to make the stip- 
ulated proof, the court said: 

“The clause under consideration is a part of the policy, and must be construed 
in the light of the other provisions of the policy. From this we glean that the in- 
tent of the provision was to provide an additional way in which the premium 
might be paid, or the insured excused from the payment of premium. The plain 
language of the policy is: ‘After one full annual premium shall have been paid and 
before default in payment of any subsequent premium if the Insured, * * * shall 
furnish evidence satisfactory to the Company, that he has been wholly disabled 
* * * the Company, during the continuance of such disability will waive payment of 
any premium payable under this policy as it becomes due. * * *’ There is no am- 
biguity in the language used. The fact of disability must exist, and notice thereof 
must be conveyed to the company before default is made in the payment of the 
premium. In other words, under the terms of this policy, there are several ways 
in which the premium may be accounted for: First, payment in cash; second, 
through the operation of the automatic premium loan, if the loan value is sufficient 
to pay the premium due; third, if the insured is wholly disabled, and proof of 
such disability is furnished the company, the premium is waived. The fact of dis- 
ability, plus the act of notice, equals payment which can only be made within the 
time stated in the policy. * * * 

“In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, the in- 
sured was a school teacher, and by reason of tumor of the brain he was compelled 
to abandon his school March 31, 1915, and was unable to work at any gainful oc- 
cupation. The premium was due May 1, 1915. The company notified the insured 
before the premium was due and again during the running of the grace period. He 
died December 31, 1915, without notifying the company of his disability. The 
court held: ‘Notice of total disability must be given prior to default and cancella- 
tion for nonpayment of premiums, under a policy of life insurance, providing that 
if the insured, before attaining the age of sixty, shall furnish proof that he “has,” 
before default, become wholly disabled, the company shall pay for him all prem- 
iums “which shall become due” during the continuance of the disability; especially 
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in view of other provisions of the policy requiring insured, upon request, to give 
proof of continuance of the disability, and limiting the period of grace for pay- 
ments to one month pursuant to Rem. Code, § 6059—184, during which time the 
policy “shall remain in full force and effect.”’ Syl. par. 2. 

“It is impossible to entirely reconcile the two lines of authority. We think, 
however, that there is a distinction, in that in the one line of cases the courts have 
gone far afield to find an ambiguity in the contract, and have overlooked the fact 
that the contract does not pretend to insure against disability, but merely makes 
disability. when coupled with proof or notice to the company, a settlement or 
waiver of the premium. The contract is made for the benefit of the insured. On 
the one hand, the company obligates itself, in the event of total disability, to carry 
the insurance without charge to the insured, and, on the other hand, the insured 
obligates himself to furnish, while the policy is in force, proof of such disability. 
The contract is neither unreasonable nor harsh. 

“Touching the contention that insanity should excuse the furnishing of proof, 
it will be noted that the law is settled beyond any question that insanity does not 
excuse the payment of premium, and, if it does not excuse the payment of pre- 
mium, there is no reason why it should excuse the failure to furnish proof of dis- 
ability. On its face, the rule may seem harsh, but an examination into the basic 
principles of the insurance contract is convincing that it is sound and reasonable. 
The payment of premium is the life of the contract. All actuarial calculations are 
based upon the payment of premium at the time specified in the contract, and by 
reason thereof the state is able to determine whether the company can make good 
its contracts. If the beneficiary may wait until more than a year after the claimed 
disability and the death of the insured to make the claim of total disability, which 
is generally a question of fact, then the certainty of liability of insurance companies 
cannot be established nor the amount of their reserve definitely determined. Any- 
thing that destroys the certainty of contracts necessarily affects the whole struc- 
ture, and the sacredness of contracts should not be unnecessarily invaded or im- 
paired by judicial interpretation.” 

{1] Applying the foregoing principles to the facts in the case at bar, it is clear 
that respondent is not entitled to a recovery under the provisions of the 
contract, inasmuch as due proof was not made of total and permanent disability 
prior to default in the payment of premium. 

[2] The notice given to appellant by respondent in December, 1924, did not 

constitute proof of total and permanent disability. As stated above, it was not 
intended to, nor did it purport to, be proof of total and permanent disability. 
The information that Bloss had the “beginning of general paresis” was not proof 
fa then existing “total and permanent disability” from disease sufficient to 
suspend the payment of subsequently maturing premiums. The appellant was under 
no obligation under the terms of the policies to institute an investigation to 
ascertain whether the insured was totally and permanently disabled. Unless there 
was a demand—there was none—by Bloss, or some one acting in his behalf, for 
the suspension of payment of premiums, there was no reason for an investigation 
by the appellant, which complied with the only demand—that it change not the 
beneficiary—made upon it. 

[3] Appellant did not waive the requirement of due proof of total and per- 
manent disability prior to default in the payment of premiums. On the occasion 
of the call of Mrs. Bloss and Mr. Cole at the Seattle office of appellant, appel- 
lant’s cashier did not say or do anything to induce the belief on the part of Mrs. 
Bloss that the December, 1924, premium did not have to be paid, nor that the 
appellant would not require proof of disability prior to default in payment of 
premiums. Mrs. Bloss knew that the policies would lapse if the premiums were 
not paid. 

Pagni v. New York Life Ins. Co. (Wash.) 23 P.(2d) 6, relied upon by 
iespondent, is not in point. In that case, there was evidence that the insurer 
clothed its soliciting agent with authority to act for it in the matter of preparing 
and transmitting the necessary blanks on which to furnish proof of total and 
permanent disability. Such is not the situation in the case at bar. In Pagni v. 
New York Life Ins. Co., supra, the insured made claim for disability benefits and 
did everything required of him by the authorized representative to make proof 
of total and permanent disability. Such facts are not present in the instant case. 
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We did not hold that notice and proof were the same thing when the insurance 
contract provided for proof. The case cited is distinguishable on the facts from 
the case at bar. 

The judgment is reversed, and the cause remanded, with direction to ‘the 
superior court to dismiss the action. 

Steinert, Main, and Mitchell, JJ., concur. 

Blake, Justice (dissenting). 

The policy defines total disability to be such that “the insured is prevented 
thereby from engaging in any occupation or performing any work for compensa- 
tion of financial value.” That Bloss was disabled to such a degree there is no 
doubt. He lost his position for that reason in September, 1924, and never again 
performed work “for compensation of financial value.” I think that the letter of 
Mrs. Bloss. under date of December 10, 1924, accompanied, as it was, by the 
diagnosis of Doctor Calhoun and the clinical report of Nickson, constituted “due 
notice” to appellant of such disability. 

Printed on the policy are the following words: “It is not necessary to employ 
any person, firm or corporation to collect the insurance or secure any benefit 
under this policy. Write direct to the society, 120 Broadway, New York, or 
communicate with the nearest authorized agent of the society whose duty it is to 
facilitate all settlements without charge.” A 

The policies do not require the filing of a claim on account of such disability, 
but merely notice of it. Neither do the policies define “due notice” or specify the 
manner of making it. It seems to me that, when the insurance company was 
advised that the insured, because of incipient general paresis, was so incapacitated 


that he was not competent to make a change of beneficiary, it thereby received 
“due notice” of his total disability. 


REYNOLDS v. TRAVELERS’ INS. CO. No. 24561. 
Supreme Court of Washington. Jan. 3, 1934. 

28 Pacific Reporter (2d) 310. 
1. INSURANCE. 

Under life policy _Waiving premiums during disability, held that proof of 
permanent total disability must be supplied prior to lapsing of policy for non- 
payment of premiums. 

Clause of policy relating to disability benefits provided that, upon due 

proof thet since payment otf initial premium upon contract before default 
in payment of any subsequent premiums and before the anniversary of 
contract nearest to sixtieth anniversary of date of birth, the insured has 
become wholly disabled by bodily injuries or disease and will be con- 
tinuously and wholly prevented thereby for life from engaging in any 
occupation or employment for wage or profit, company would waive pay- 
ment of any premiums and pay disability benefits provided therein. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. APPEAL AND ERROR. 

Appellate court must accept findings of fact by trial court, where there was 
material evidence supporting findings. 

(For other cases, see Appeal and Error, Dec. Dig. § 1010[1].) 

3. INSURANCE. 


Generally, insanity or incapacitating sickness of insured, because of which 
he fails to pay premium or assessment when due, will not excuse failure so as 
to prevent forfeiture, termination, or suspension of rights, if policy provides 
therefor. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 


Incapacity of insured on account of insanity furnished no excuse for failure 
to make due proof of permanent total disability during time that policy was kept 
in force by payment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
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5. ESTOPPEL. : : 
“Waiver” is voluntary relinquishment of known right, and may be either 
express or implied.. 
{Ed. Note.—For other definitions of “Waiver,” see Words & Phrases.] 


(For other cases, see Estoppel, Dec. Dig. § 52.) 
6. ESTOPPEL. 


“Implied waiver” may arise where one party has pursued such a course of 
conduct as to evidence intention to waive right, or where conduct is inconsistent 
with any other intention. 
[Ed. Note.—For other definitions of “Implied Waiver,” see Words & Phrases.] 
(For other cases, see Estoppel, Dec. Dig. § 52.) 
7. ESTOPPEL. . 

“Estoppel” is preclusion by act or conduct from asserting right which might 
otherwise have existed, to detriment and prejudice of another who, in reliance 
on such act or conduct, has acted thereon. 
{[Ed. Note.—For other definitions of “Estoppel,” see Words & Phrases.] 
(For other cases, see Estoppel, Dec. Dig. § 52.) 
& ESTOPPEL. 

“Waiver” is unilateral and arises by intentional relinquishment of right, or 
by neglect to insist upon it, while “estoppel” presupposes some conduct or deal- 
ing with another by which other is induced to act or forbear to act. 

(For other cases, see Estoppel, Dec. Dig. § 52.) 

9. INSURANCE. 

Insurance company having knowledge of facts vitiating policy and which enters 
into negotiations or transactions by which it recognizes or treats policy as still 
in force, or by its acts, declarations, and dealings leads insured to regard himself 


as being protected or induces him to incur trouble or expense, is estopped from 
relying on defense of forfeiture. 


(For other casse, see Insurance, Dec. Dig. § 388[3].) 
10. INSURANCE. 

Provision for forfeiture is inserted in policy for benefit of, and may be 
waived by, insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Il. INSURANCE. 

Provision for forfeiture is binding to extent that insured cannot ignore it, 
nor can courts grant relief against it, but insurer may waive. it, or by its conduct 
lose right to enforce it. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

12. INSURANCE. 

Conduct of insurer in leading beneficiary to believe insurance was still in 
force held to estop it from relying on defense of forfeiture for nonpayment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Department 1. 


\ppeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by Oscar F. Reynolds, as administrator of the estate of Garrett E. 
Nearing, deceased, and as administrator of the estate of Mary E. Nearing, 
deceased, against the Travelers’ Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 


Preston, Thorgrimson & Turner, of Seattle, for appellant. 

Lester E. Pope and E. C. Whitley, both of Seattle, for respondent. 

STEINERT, Justice. 

This action was brought to recover the full amount of a life insurance 
policy made payable at the death of the insured named therein, and also to 
recover the aggregate amount of monthly income for permanent total disability 
of the insured during his lifetime. The action was tried before the court without 
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a jury. The court made findings of fact and conclusions of law, and thereupon 
entered judgment for plaintiff. The defendant has appealed. 


The facts are these: On February 5, 1925, appellant issued its policy on the 
life of Garrett E. Nearing, in the sum of $4,000, with Mary E. Nearing, his 
wife, named therein as beneficiary. Mr. Nearing and his family were at that time 
residents of Dallas, Tex. The insurance was made effective from February 2 
1925. In addition to the death benefit, the policy contained a provision for the 
payment to the insured of a monthly income of $40 during permanent total dis- 
ability. Respecting this latter feature the policy provided: “Upon due proof that 
since the payment of the initial premium upon this contract, before a default in 
the payment of any subsequent premium, and before the anniversary of this con- 
tract nearest to the sixtieth anniversary of the date of birth, the Insured has 
become wholly disabled by bodily injuries or disease and will be continuously and 
wholly prevented thereby for life from engaging in any occupation or employ- 
ment for wage or profit, the Company will waive the payment of any premiums 
which may fall due on this contract during such disability and will pay from 
the commencement of such disability and during its continuance the disability 
income stated on the first page of this contract. The premiums so waived and the 
disability income so paid will not be deducted in any settlement hereunder.” 
(Italics ours.) The grammatical arrangement of the italicized portion of this 
provision has occasioned the dispute between the parties to this action. 

The policy recited upon its face that it was issued in consideration of the 
signed application therefor by the insured, and of the payment of a premium of 
$13 on the second day of each month for twenty years, or until the death of the 
insured. As a special privilege, a grace of thirty-one days for the payment of 
premiums was allowed, during which time the contract was to remain in {full 
force and effect. 

It is conceded that the premium payments due February 2, March 2, and 
April 2, 1925, respectively, were paid, but that no subsequent payments were ever 
made or tendered; it is also conceded that the policy lapsed on June 5, 1925, for 
nonpayment of premiums, unless such payments were waived, either by the fact 
of disability or by some act of the company. Beyond this point the evidence is, 
or rather the conclusions to be drawn therefrom are, in dispute. There was evi- 
cence to support the following material facts found by the trial court: Shortly 
after receiving the policy on or about February 5, 1925, the insured began to 
develop symptoms of insanity which were so progressive that by the first of 
April, 1925, or in any event before the expiration of the grace period for the 
April premium, he had become totally and hopelessly incapacitated by reason of 
syphilitic paresis. Later in the same year, the insured was brought to Seattle by 
his wife, and there remained in her car continuously until August, 1927, when 
he was committed to the asylum for the insane at Steilacoom, Wash., where he 
died September 9, 1927. 


In the spring of 1927, the wife for the first time learned of the existence of 
the policy. This information was communicated to her by certain agents of the 
company, in Seattle, who came to the home of the Nearings to inquire why the 
premiums on the policy had not been kept up. Search was at once instituted by 
the wife, and the policy was found by her while the agents were still at the 
house. On being told that the insured had been insane for about two years, the 
agents suggested that proof of disability should be made. Subsequently, Mrs. 
Nearing visited the company’s office in Seattle where blanks for making proof 
were furnished to her. Although the company’s agents knew that the premiums 
on the policy had not been paid, and also knew that Mrs. Nearing was cognizant 
of that fact, they, nevertheless, raised no question, at the time, as to the failure 
or timeliness of proof of disability. Within a short time thereafter formal proofs 
were actually supplied by Mrs. Nearing. It will be kept in mind that all the 
transactions subsequent to the discovery of the policy occurred in 1927, nearly 
two years after the policy would: ordinarily have lapsed for nonpayment of pre- 
miums. Upon receipt of the forrhal proofs at its home office, the appellant made 
an independent investigation of the matter and as a result thereof disallowed 
the claim, on the ground that the insured could not be considered as having 
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tecome totally disabled prior to the lapsing of the policy. The letter from the 
company disallowing the claim reads as follows: 

“Seattle, Wash., August 17, 1927. 
“Mr. Garrett R. Nearing, 6040 7th Avenue, N. E., Seattle, Washington. 
Re Life Policy 18-NW-27,,- ° vy) 

“Dear Sir: We have just received a’ letter from the Home Office stating that 
after a careful investigation of this case at Dallas, Texas, they did not feel that 
you could be considered totally disabled prior to the lapsing of your policy on 
‘April 2nd, 1925. 

“It is, therefore, necessary that your claim be disallowed inasmuch as it is 
not in order for payment. 

“Very truly yours, 
“Claim Division, by D. T. Shinn.” 

\Vithin less than a month after the date of this letter, the insured died. 

As the title of this action indicates, Mrs. Nearing, the beneficiary named in 
the policy, is now dead, and the action is at present being waged by the respond- 
ent in his representative capacity of administrator of the two estates. 

In addition to the foregoing facts, which we think are supported by the evi- 
dence, the trial court found that the policy of insurance matured on or about 
April 1, 1925, by reason of the permanent total disability of the insured, and was 
in full force and effect at all times up to and including the date of Mr. Nearing’s 
death. The trial court further found that due and ample proof of such disability 
occurring prior to default in the payment of premiums had been furnished. These 
latter findings, so termed, were in reality conclusions, and furnish the basis of 
the dispute between the parties herein. 

There are three questions in the case. The first question is whether the con- 
tract of insurance required, under the law of this state, that proof of permanent 
tal disabshty be submitted pror to the iapsing of the policy for nonpayment of 
premiums, or merely required that the proof submitted show that the disability 
occurred while the policy was still in force. Under the first alternative, the proof 
should have been made not later than the date of the expiration of the grace 


period allowed for the payment of premiums. Under the latter alternative, proof 
of permanent total disability, although occurring many years before, could be 
supplied at the time of death of the insured. Under the latter alternative, also, 
such permanent total disability would of itself have the effect of keeping the 


policy alive for years, without notice to the company, and without payment of 
further premiums. 


The decisions, generally, upon this question, are in conflict. We need not 
resolve their comparative weight, because the question has been definitely settled 
in this state. In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 
953, the total disability clause was practically the same as that here involved. So 
far as is material here, that clause reads as follows: “Total Disability —If the 
insured, before attaining the age of sixty years, shall furnish due proof that he 
has, before default in the payment of any premium become wholly disabled by 
hodily injury or disease and will be permanently, continuously and wholly pre- 
vented thereby from pursuing any and all gainful occupations, the company will 
pay for said insured all premiums which shall become due and payable during the 
continuance of such disability.” 

It will be observed that the grammatical arrangement and punctuation of the 
language dealing with the time for furnishing proof were, in effect, the same in 
that case as those employed in the case at bar. The same contention was made 
there as is made here. The court held that, under the terms of the disability 
clause just quoted, proof was required to be furnished “before default in 
* * * any premium.” In reasoning to its conclusion, the court pointed out that 
the word “has,” in the clause then under consideration, was significant in that it 
had reference to an event as of the present time, rather than as of the past. The 
same reasoning is, of course, applicable to the present situation. The court then 
noticed other provisions in the policy, expressive of the intent to place a limita- 
tion as to time upon the vitality of the contract. Similar provisions, though not 
identical in form or extent, are contained in the policy before us. For instance, 
on the first page of the contract there is, in addition to the consideration clause 
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above referred to, a prominent statement to the effect that the monthly payments 
would not be required during permanent total disability “after receipt by the 
company of due proof thereof.’ The contract also contains a “reinstatement” 
privilege provision which required written application by the insured with satis- 
factory evidence of insurability and the payment of all intervening premiums. 
There is also a provision to the effect that, if the premiums were not paid when 
due, the insurance should continue as “term insurance” during the term, including 
the period of grace. Further, there was a condition expressed in the policy that, 
if premiums were not paid on or before the date when due, the liability of the 
company should only be as thereinbefore provided. The back of the policy, which 
when folded in its customary form became the sectional front contains an admoni- 
tory paragraph, readily discernible at a casual glance, to the effect that, in the 
event of either death or permanent total disability, notice should be given to the 
company at once. We call attention to these various provisions and statements 


toerely for the purpose of showing the similarity between the policy in the Wick 
Case and that in the present case. 


[1] The Wick Case, an en banc decision, was decided in 1918. It has never 
been overruled or modified. Since its rendition, many policies have been written 
in reliance upon the construction therein adopted by the court. That decision is, 
therefore, authoritative and controlling here. We therefore hold that the terms 
of the policy required that proof of permanent total disability be supplied prior 
to the lapsing of the policy for nonpayment of premiums. 


[2] The second question is whether the insanity of the insured excused the 
lack of timeliness in the submission of proof of permanent total disability. While 
there was a serious question, under the evidence, whether the insanity of the 
insured had progressed to such a point, on April 1, 1925, or within the grace 
period, as to render the insured permanently and totally disabled, that was a 
question of fact to be determined by the trial court. Since there was material 
evidence to support the court’s findings in that respect, we must accept the fact 
as So found. 

[3] The general rule is firmly established that insanity or incapacitating sick- 
ness of the insured, because of which he fails to pay, when due, a premium or 
assessment on an insurance policy, will not excuse such failure so as to prevent 
a forfeiture, termination, or suspension of the rights of the insured, in a case 
where the policy provides for such forfeiture in the event of nonpayment of 
premium. Sheridan v. Modern Woodmen, 44 Wash. 230, 87 P. 127, 7 L. R. A. 
(N. S.) 973, 120 Am. St. Rep. 987; Bloss v. Equitable Life Assurance Society 
(Wash.) 28 P.(2d) 303; New York Life Ins. Co. v. Alexander, 122 Miss. 813, 
85 So. 93, 15 A. L. R. 314; Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 
7 P.(2d) 65; Hipp, Adm’r v. Fidelity Mutual Life Ins. Co., 128 Ga. 491, 57 
S. E. 892, 12 L. R. A. (N. S.) 319; Franklin Life Ins. Co. v. Fisher, 164 Okl. 
193, 23 P.(2d) 151; Klein v. New York Life Ins. Co., 104 U. S. 88, 26 L. Ed. 
662: Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; 3 
Couch Cye. of Insurance Law, p. 2232: 4 Cooley’s Briefs on Insurance (2d Ed.) 
p. 3671; 14 R. C. L. pp. 987, 996. While, upon first thought, this rule may be 
considered harsh, it has very substantial reason to support it. Prompt payment 
of premiums is of the very essence and substance of the contract, against which 
the courts may not grant relief. While sickness or insanity of the insured may 
render it impossible for him to pay the premium, it does not render payment 
wholly impossible, because it may be paid by others for him. Sickness or insanity 
of the insured is not considered to be such an act of God as will excuse failure 
to make prompt payment of premiums. 


[4] Now, if insanity does not excuse the failure to pay premiums, then there 
can be no good reason why it should excuse the failure to furnish proof of 
disability. It is the proof of disability that excuses the failure to pay the pre- 
miums. The very purpose of disability insurance is to provide an income during 
such disability, not to accumulate a fund for the benefit of a third party bene- 
ficiary. Such disability includes insanity and other forms of mental incompetency. 
Hence, when the insured takes out such insurance, he is called upon to make 
provision, as he easily may and usually does, for a contingency that may render 
him unable, personally, to make proof. There are very potent reasons why this 
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should be the rule. If the time for making proof be not confined to the period 
during which the policy is in force, then the beneficiary may wait until the 
insured has died and afterwards claim that the disability took place years before. 
The insurer would thus be put in a position where it would be almost impossible 
to make an investigation of the true facts of the situation. The practical effect 
would be that an insurance company would be compelled to carry every lapsed or 
forfeited policy as a contingent liability until after the death of the insured. All 
actuarial computations would thus be upset, and the amount of proper reserves 
could never be determined. We therefore must hold that the incapacity of the 
insured furnished no excuse for the failure to make due proof during the time 
that the policy was kept in force by the payment of premiums. 


[5-8] The third question is whether the appellant expressly or impliedly 
waived the untimeliness of the proof, or is now estopped from setting up such 
defense. The law of insurance, generally, presents much conflict of judicial 
opinion, and in no phase of it is the conflict more marked than on the subjects 
of waiver and estoppel. As stated jn Bankers’ Trust Co. v. American Surety Co., 
112 Wash. 172, 191 P. 845, 846: “A great deal of confusion arises in cases of 
this kind from the interchangeable use of the terms ‘waiver’ and ‘estoppel,’ as 
though they were synonymous.” A waiver is the voluntary relinquishment of a 
known right, and may be either express or implied. An express waiver is gov- 
erned by its own terms, and, hence, is not often the subject of much dispute. 
An implied waiver may arise where one party has pursued such a course of con- 
duct as to evidence an intention to waive a right, or where his conduct is incon- 
sistent with any other intention than to waive it. An estoppel is a preclusion by 
act or conduct from asserting a right which might otherwise have existed, to the 
detriment and prejudice of another who, in reliance on such act or conduct, has 
acted upon it. A waiver is unilateral and arises by the intentional relinquishment 
of a right, or by a neglect to insist upon it, while an estoppel presupposes some 
conduct or dealing with another by which the other is induced to act, or to for- 
bear to act. 5 Cooley’s Briefs on Insurance (2d Ed.) pp. 3939 to 3945. 


In this case, there is no evidence of any express waiver, although respondent 
contends to the contrary. This leaves the question, then, whether there was an 
implied waiver or else an estoppel. Just where the application of the doctrine of 
implied waiver ends, and where that of estoppel begins, is often a very difficult 
question, and the authorities indicate much confusion upon the subject. It is not 
necessary to attempt to draw the distinction here, because we are satisfied that, 


under the facts as shown by the evidence, there were both an implied waiver and 
an estoppel. 


[9] The rule upon the subject is that, if an insurance company, having 
knowledge of such facts as vitiate the policy, nevertheless enters into negotiations 
or transactions by which it recognizes or treats the policy as still in force, or 
by its acts, declarations, and dealings leads the insured to regard himself as being 
protected by the policy, or induces him to incur trouble or expense, such acts, 
transactions, or declarations will operate as a waiver of the forfeiture and estop 
the insurer from relying thereon as a defense to an action on the policy. 5 Cooley’s 
Briefs on Insurance, p. 4272; 7 Couch Cyc. of Insurance Law, § 1595, p. 5595 et 
seq 

110, 11] A provision for forfeiture is inserted in an insurance policy for 
the benefit of the insurer and, hke all such provisions, may be waived by the 
company. Such a provision is binding to the extent that the insured cannot 
ignore it, nor can the courts grant relief against it, but the insurer may waive 
it, or, by its conduct, lose its right to enforce it. Thompson v. Knickerbocker 
Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765. In Moore vy. National Accident 
Society, 38 Wash. 31, 80 P. 171, the plaintiff purchased an accident insurance 
policy from the defendant. Among the conditions of the policy was one to the 
effect that the failure of the insured or his beneficiaries to give the insurer notice 
of an injury for a period of ten days after the injury occurred should invalidate 
the policy. The plaintiff was injured and became totally disabled while the 
policy was in force, and, when he demanded payment for his loss, was met with 
® refusal on the ground that he had not given notice within the ten days pro- 
vided in the policy. In the subsequent action brought by the plaintiff, defendant 
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moved to dismiss the complaint on the ground that plaintiff had not furnished 
proof of his injury within the time limited, after giving notice to the company 
that he had been injurcd. The court held that the defendant was es topped 
irom urging that defense; that, having denied liability on one ground, its action 
amounted to a waiver of any other objection, and that therefore it could not 
vary its ground and insist that plaintiff could not recover because he had failed 
to comply with some other condition in the policy. 

In Hatcher v. Sovereign Fire Insurance Co., 71 Wash. 79, 127 P. 588, 589, 
the policy provided that proofs of loss should ‘be furnished within sixty days 
after the loss occurred. The formal proofs were not supplied within the time 
provided. The plaintiff contended that the requirement had been waived after 
the expiration of the sixty days. The court said: “It must be admitted 
that there is some conflict of opinion upon this question. While it is 
uniformly held that this requirement is a valid one, and can only be defeated 
Ly a waiver, the conflict arises as to when this waiver may be made in order 
to hind the insurer. It will not be necessary to discuss these conflicting authori- 
ties, since the only thing of value in this opinion is to indicate which doctrine 
this court will follow. After due consideration, we have decided to unite with 
those courts which hold that the waiver will be effectual, although the act or 
conduct of the insurer relied upon to constitute such waiver is subsequent to the 
time fixed by the policy within which proofs of loss must be furnished. We 
cannot understand why, when the insurer, with full knowledge of the terms of 
its policy, knowing that, under a strict construction of its terms, the insured by 
his failure to comply with those terms has breached the condition of his recovery, 
it may not waive such breach, and, when it so acts as to lead the insured to 
belicve that he has not lost his rights under the policy, but that it is still in full 
toree and binding upon the insurer, may not be held to as strict accountability 
«s when the waiver takes place before the time fixed in the policy in which to 
furnish proofs of loss expires. Such a requirement as to time is nothing more 
than a condition involving forfeiture of a substantial right, and the application 
of the doctrine of waiver should be as effectual after the time as before. Since 
the only question is whether the strict observance of a contractual right will 
be insisted on, we can see no reason why such a strict observance may not be 
waived in this case as m many others that might be cited, irrespective of the 
time of such waiver.” This case was cited with approval in Bowden vy. General 
Insurance Co., 152 Wash. 199, 277 P. 443. 

While the foregoing cases from this state arose out of accident or fire 
insurance policies, the principle involved is just as applicable to life insurance 
policies containing provisions for income during permanent total disability. 


[12] Every act of the appellant and its agents, in this case, from the begin- 
ning, to the time that the present action was commenced, is consistent only with 
the theory that the question of timeliness of proof had been waived by the 
appellant. Knowing that the premiums had not been kept up, certain of the 
company’s agents came to the insured, without invitation, and suggested that 
the insured had a “pretty good claim,” and that he should take it up with the 
company. Pursuant to that suggestion, the wife of the insured did take the 
matter up with the company’s local office at Seattle. She was told to file a 
claim, in the face of the fact that she then stated that the premiums had not 
seen paid. Forms of proof were supplied, which, at the expenditure of time 
and trouble and possibly some money were completed and submitted. While 
we do not consider these preliminaries of controlling importance or effect, they 
are at least consistent with what followed. The company on receipt of the 
proofs at its home office, aud with their records before them showing that the 
policy had lapsed, centered upon an independent investigation during which it 
emresionded with a physician of the insured and requested information regard- 
ing Mr. Nearing’s physical and mental condition, suggesting that “such infor- 
mation will greatly assist Mrs. Nearing.” How could it have assisted her if 
the company intended to assert that the policy had lapsed? Then, after com- 
pleting its investigation, the company rejected the claim on the sole ground that 
the insured could not be considcred as totally disabled prior to the lapsing of 
the policy “on April 2, 1925." Not a word was said about the untimeliness of 
proof. Had the company mtended to resist the claim on that ground, it would 
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have been an easy and simple thing to have said so and at once ended the 
matter. Under its pesent contention, all that it then did was a vain and useless 
thing, even from its own standpoint. It is not to be assumed that the appellant 
would go to all that troube for nothing, nor that it would unnecessarily permit 
the insured or his wife to indulge a false hope for a brief period. Rather is it 
to be assumed that the appellant was acting in utter good faith, and that it 
intended to waive the provision for forfeiture and treat the matter as though 
the only question was whether the permanent total disabiliy of the insured had 
occurred while the policy was still in force. . 

But the situation assumes even larger proportions than as already suggested. 
An issue of fact with reference to the disability had arisen between the parties. 
The insured, or his wife, was insisting that the disability had occurred before 
the policy had lapsed the appellant was insisting that it had not. Disability 
was therefore the primary fact on which recognition of the claim depended. 
The only way that the insured could resolve that fact in his favor was by court 
action. This, of course, the appellant well knew. Convinced of the soundness 
ind rightness of her position in this respect, the wife did the natural thing on 
behalf of the insured. She began a suit. Had she been then advised that the 
company was relying, or would rely, on the fact that the policy had lapsed, she 
would probably have never begun the action. Such contention at least would 
have injected an element that would have been difficult, and, under our holdings, 
well-nigh impossible, for the claimant to overcome. But instead of raising the 
insuperable barrier, appellant permitted the claimant to proceed upon the theory 
that that barrier had been removed. The commencement and maintenance of 
an action necessitated the expenditure of further time, trouble, and money on 
the part of the representatives of the insured. The appellant having followed 
a course of conduct wholly inconsistent with any intention to declare that the 
policy had lapsed at the time that the proofs were furnished, and having per- 
mitted the respondent and those preceding him to incur the expense of a lawsuit 
under the belief that the appellant had no such intention, it is now estopped to 
assert a defense based on a contrary intention. 

With that feature of the case eliminated, there remains only the question 
of fact as to whether or not the insured had become permanently and totally 
disabled while the policy was still in force. While that issue was in serious 
dispute the court found in favor of the respondent upon evidence which we 
believe warranted its conclusion. 

The judgment is therefore affirmed. 

Beals, C. J., and Main, Mitchell, and Millard, JJ., concur. 
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SMITH v. ROYAL INS. CO., Limited) No. 19382. 
District Court, N. D. California, S. D. Dec. 9, 1933. 
5 Federal Supplement 435. 
1. INSURANCE. 


Right of owner of house situated on land for which he paid nominal annual 
rental was “leasehold interest” such as might be protected by insurance. 
The record disclosed that house was located on land which belonged 
to municipality pursuant to deed reserving all rents, collected for use of 
strip of land particularly of that paid by ownrs of certain named cottages 
thereon with provision for reversien if any of conditions of grant were 
violated. 
[Ed. Note—For other definitions of “Leasehold,” see Words & Phrases.] 
(For other cases, see Insurance, Dec. Dig. § 115[4].) 
7. INSURANCE. 
Fact that interest in property is uncertain in duration does not deprive it of 
insurability. 
(For other cases, see Insurance, Dec. Dig. § 115[1].) 
8. INSURANCE. 
Month to month tenancy terminable on notice gives rise to insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[4].) 
9. INSURANCE. 


Insured, to have insurable interest, must have present and real interest in 
property to which peril insured against would cause pecuniary damage (Civ. 
Code Cal. §§ 2550, 2551). 


(For other cases, sce Insurance, Dec. Dig. § 115[1].) 


At Law. Action by Robert A. Smith against the Royal Insurance Company, 
Limited. 

Judgment for plaintiff. 

James M. Hanley, of San Francisco, Cal., for plaintiff. 

Percy V. Long and Bert W. Levit, both of San Francisco, Cal., for defendant. 

KERRIGAN, District Judge. 

The plaintiff is suing upon a policy of insurance in the sum of $15,000 upon 
his “leasehold interest” in certain real property on the shore of the town of 
Belvedere. The company refused payment of the policy on the ground that 
the plaintiff had no lease of the property and no insurable interest therein, which 
was the sole defense relied on at the time of the trial. 

The nature of plaintiff’s tenure of the property is most unusual and can 
only be understood in the light of a full statement of the facts. Plaintiff was 
the owner of a valuable house of considerable beauty known as “The Anchor- 
Keil prior to 1896 when certain dealings in connection with the land were com- 
age” and regarded as one of the show places of Belvedere. The house stood 
on land of which he was not the owner. This house was built by Hugo D. 
metced, a transaction which will be discussed in detail later. In 1910 Keil 
deeded the house to a Mrs. Bland; in 1928 plaintiff purchased the house from 
the trustee under the will of Mrs. Bland. Both deeds passed title to the house 
with its appurtenances, wharf, float, and outhouses; but neither deed makes any 
reference to any leasehold or other interest in the land upon which the property 
is located. 

The house, as shown by maps introduced in evidence, stood in part on 
property which originally belonged to the Belvedere Land Company, and in part 
on property which originally belonged to a man named Coleman. All of this 
property now belongs to the town of Belvedere. There is no evidence as to the 
terms of the agreement of lease between Keil and the Belvedere Land Company. 
It is apparent that there was such an agreement, for Keil invested his capital 
in the construction of the house. On September 14, 1896, at a meeting of the 
Belvedere Land Company, a corporation, a resolution was adopted expressing the 
intention of deeding certain water-front land to the town of Belvedere if and 
when it should be incorporated “to be held by the town in trust for the use of 
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all its people as a general public beach or parkway,” upon certain conditions and 
reservations. On March 12, 1897, the town having been incorporated, the deed 
was executed and was subsequently recorded. In the deed the resolution of 
intention was quoted and the deed was made expressly subject to the reservations 
and conditions of the recited resolution, providing further that if any of the 
conditions be at any time broken the title to the property would at once revert 
t) the Belvedere Land Company. The reservations and conditions that are 
material to this controversy are the following: The reservation “of all rents 
collected by the said town for the use of any portion of said strip of land and 
particularly of the land rents paid by the owners of the Keil, Crocker and Magill 
cottages and the owners of the Red and White Cottages.” The condition 
“that no private structure other than private wharves, boat houses or bathing 
houses * * * shall be permitted to stand wholly or partially upon said land and 
that neither of the five private residences or cottages now standing upon said 
beach shall be renewed in case of destruction by fire or otherwise and that said 
cottages shall remain thereon as long and subject to such conditions as shall be 
determined by said town.” The condition “that if any of the conditions of this 
grant when made are violated the said strip of land shall revert to the company.” 


The deed was formally accepted by the board of trustees of the town. A 
search was made of the minutes of the board of trustees of the town of Bel- 
vedere, and no record was found of any reference to the terms of any lease of 
the land upon which the Keil or other cottages stood. In July, 1898, the town 
marshal was instructed to post a notice to the effect that no structures might be 
erected or arks or sailing craft moored or beached on this property. In June, 
1899, there was another reference to this property and the tide lands adjacent 
to it. In a resolution the board of trustees recognized the rights of the owners 
to the wharves privately constructed as well as the rights of the public to the use 
of the beach and wharves, providing that the owners might not shut off the 
wharves from public use by gates, etc., but might construct gates barring the 
public “at such points as said wharves, or the approaches to them, join private 
property.” The public was given the right of passage over the wharves, but 
not the right to moor boats or store property on the privately owned wharves. 
I mention this in detail because it shows the disposition to recognize the rights 
of the owns _ 7 Structures cn the public land to remain there and receive 
certain protection. 

October 3, 1928, we find the next reference to the property, when the plain- 
tiff was granted a permit to make extensive alterations and repairs to the cot- 
tage. Pursuant to this permit, he spent a large sum of money, approximately 
$25,000, in improving the house and garden. May 6, 1929, plaintiff's application 
for a permit to build a garage was refused on the ground that it was a new 
structure and the deed prohibited the erection of any new structures on the 
land. Plaintiff paid the taxes on the house and improvements and paid a monthly 
rental of $3 for the ground directly to the land company, to which it was 
reserved. This was apparently the rent that had been paid by plaintiff's pred- 
ecessors. It was paid to September 30, 1932, and was paid more than four 
months in advance when the house was destroyed by fire May 17, 1932. 

The other piece oi :cal property upon which the structures belonging to 
plaintiff stood was known as the Coleman water lot No. 21, which adjoined the 
lot just referred to. In 1909, a lease of this lot was executed by the trustee 
of the Coleman estate to Keil. It was a year to year lease for an annual rental 
of $1 with a clause thet the lessor might terminate it at any time upon thirty 
days’ written notice. This lot was included in a purchase of property by the town 
of Belvedere in 1924 to provide a place for the public mooring of water craft, 
the funds having been provided by a bond issue. 


In 1929 plaintiff took out various policies insuring the house and its con- 
tents against fire, earthquake, etc. July 12, 1929, plaintiff received the policy of 
insurance in question executed by defendant company. It is what is known as 
a valued policy in the sum of $15,000 upon plaintiff’s leasehold interest in the 
property. It provided in substance that if the house were destroyed by fire and 
the lease canceled for that reason and no re-lease could be obtained, that the 
whole of the insurance should be payable to plaintiff. It further provided that 
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there should be no loss payable “except'as a result of fire of sufficient extent 
to cause the cancellation of the lease.” The circumstances under which the 
policy was written will be discussed later in connection with the admissibility of 
the testimony concerning it. 

May 17, 1932, the house and adjacent structures were destroyed by fire 
It is conceded that it was a total loss and operated as a forefeiture of plaintiff's 
right to maintain « structure upon the lands under the terms of the deed of 
1897. Plaintiff asked the town for permission to rebuild the house, and per- 
mission was refused on the ground that to grant it would cause the property t 
revert to the Belvedere Land Company. Plaintiff also sought permission from 
the land company, tne reversioner under the deed, and it likewise refused. 


[1, 2] It is apparent that plaintiff did not have what is commonly known 
as a “lease,” namely, a written agreement for the hiring of real property for a 
fixed term at an agreed rental. It is equally apparent that plaintiff had a 
valuable interest in the occupancy of the land. The question here is: May this 
interest be described as a leasehold interest and as such be protected by insur- 
ance? It is my view that under all of the facts and circumstances of this case 
it may be so described and protected. 

The term “lease” has a broader meaning than the one referred to. It has 
been defined as “a species of contract for the possession and profits of lands and 
tenements, either for life, or for a certain term of years, or during the pleasuri 
of the parties.” 3 Words and Phrases, Second Series, 54; Stone v. City of Los 
Angeles, 114 Cal. App. 192, 299 P. 838, In re Barnett, 12 F.(2d) 73 (C. C. A. 2): 
Asher v. Johnson, 118 Ky. 702, 82 S. W. 300; Harvey Coal Co. v. Dillon, 59 W 
Va. 605, 53 S. E. 928, 6 L. R. A. (N. S.) 628. It accordingly includes a lease for 
an indefinite term as wel! as a aes for a definite term, a tenancy from month 
to month orally agreed to as well as a long term tenancy under a formal written 
instrument. An essential of a lease as distinguished from a license is that it 
gives a right of possession of the real property as against even the landlord. 
Shaw v. Caldwell, 16 Cal. App. 1, 115 P. 941; 3 Words and Phrases, Second 
Series, 57 and cases there cited. 

[3-6] Since the term “lease” or “leasehold interest” is capable of describing 
a number of different types of tenancy, it becomes important to know in what 
sense the words were used in drafting the insurance policy in suit. The intro- 
duction of evidence as to the conversations and dealings between plaintiff and 
his insurance broker on the one hand, and the officers and agents of the insur- 
ance company on the other, was vigorously objected to by the defendant on the 
ground that it was for the purpose of varying the terms of a written instrument 
by parol evidence. In the federal courts, the parol evidence rule is strictly 
followed in insurance cases and is the foundation of the rule established by the 
United States Supreme Court in Luniber Underwriters v. Rife, 237 U. S. 605, 35 
S. Ct. 717, 59 L. Ed. 1140, that an express provision in a policy may not be 
waived by introducing parol evidence to show that the insurer knew at the time 
the policy was issued that the provision was being violated. The rule is other- 
wise in California (see Waiver and Estoppel in Insurance Law in California 
by Stephen I. Langmaid, 20 California Law Review, 1); but since insurance 
cases are considered matters of general jurisprudence, the principles as stated by 
the federal courts are controlling. Where the terms “lease” and “leasehold 
interest” narrowly defined and restricted to a tenancy for a long term, under 
a written lease, the fact that plaintiff had no written lease would bar his 
recovery. It would be immaterial that the defendant knew at the time the policy 
was written that plaintiff had no such formal lease and testimony introduced 
to show defendant's knowledge of the fact would be inadmissible. Since, how- 
ever, the terms are broadly defined to include a number of different kinds of 
tenure, it is necessary to know in what sense the parties used the term. Where 
a term is used in a written instrument in a connection where more than one 
meaning may be given tc it, it is elementary that parol evidence may be intro- 
duced to show the sense in which it was understood to be used by the parties. 
The evidence was admissible for this purpose. 

Prior to applying for the leasehold insurance, plaintiff’s broker procured 
a search of the title from the local title insurance company, doing so on plaintiff's 
instructions. The first report stated that they found no lease of record from 
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the town of Belvedere to plaintiff. It contained no mention of the deed of 1897 
irom the Belvedere Land Company. A second report disclosed this deed and 
summarized its pertinent provisions. The whole situation concerning plaintiff's 
interest was disclosed to the officers of the insurance company by plaintiff's 
broker, and their advice and assistance were sought as to the wording of a 
policy which would cover plaintiff's unusual interest. The officers consulted 
were men with authority to bind the company. There is some conflict in the 
testimony as to just what instruments were shown the officers of the insurance 
company. It is conceded that the deed of 1897 was left with the company for 
several days. I believe and find that the whole situation concerning plaintiff's 
occupancy of the land was fully disclosed to them by plaintiff's broker. No 
form of policy which they had fitted the situation, and it was found necessary 
to work out what was referred to as a “tailor-made policy.” Apart from the 
testimony of the broker, there is a clear inference that the insurance company 
knew that there was no lease with a fixed term. A preliminary draft of certain 
provisions was submitted by the company, and after corrections by plaintiff and 
nis broker, the policy was written. The changes made from the preliminary 
draft indicate such knowledge. As an instance, the clause referring to a lease 
of a specific date was stricken and the policy as drawn was more general in its 
terms referring simply to a lease of land for which there is paid a monthly 
rental of $3. The fact that a valued policy was written instead of the usua! 
form of leasehold insurance where the amount of insurance decreases as the 
lease advances toward its termination supports this conclusion. The insurance 
company through its agents knew the circumstances surrounding plaintiff's 
tenure before the policy was executed and the terms lease and leasehold interest 
were used to describe it. 

Not only were the terms “lease” and “leasehold” used with the intention of 
describing plaintiff's interest in the real property, but under the law they proper- 
ly described it. It is true that both as to the Coleman “water lot” and the 
Belvedere Land Company property, plaintiff’s tenancy was legally subject to 
termination by the board of trustees of the town on thirty days’ written notice. 
As to the Coleman property, Keil’s lease was subject to termination on thirty 
days’ written notice, and plaintiff stood in no better position than Keil. The 
clause in the deed of 1897 making the rights of the owners of the mentioned 
cottages to remain on the land terminate on the destruction of the cottages, made 
the right also subject to termination by the acion of the town. Doubtless the 
town had the power fo demand the removal of plaintiff's structures upon legal 
notice. It was a power that was not used so long as the structures remained 
undestroyed. It is implied in the record that the other cottages held under 
similar conditions have never been removed. The town manifested its intention 
of not exercising its power when it granted permission to make extensive alter- 
ations and invest more capital. Had the power been exercised prior to the fire, 
it would have been practically a confiscation of plaintiff’s rights in the house 
and other structures. The lot was a hill lot, and it would be difficult, if not 
impossible, to remove the house from it without making it worthless. Had the 
fire not occurred, it is apparent that plaintiff's occupancy would not have been 
disturbed during the life of the policy. 


Plaintiff's occupancy of all the property except the land under and leading to 
the wharf was that of a lessee and not a licensee. He had a right of possession 
good against the world and good against the town until the expiration of the 
period after legal notice to terminate the tenancy. See Shaw v. Caldwell, supra. 


[7, 8] The fact that an interest in property is uncertain in duration does 
not deprive it of insurability. In gereral, one who has an interest in real property 
subject to termination at his death may, if he takes out insurance for his own 
benefit and pays the premiums, insure it, and in the event of its total destruction, 
collect the whole amount of the insurance. It is immaterial that he may be 
in ill health and may die in the near future. Merrett v. Farmers’ Ins. Co., 42 
Towa, 11; Trade Ins. Co. v. Barracliff, 45 N. J. Law, 543, 46 Am. Rep. 792; 
Rayner vy. Preston, 18 Ch. D. (C. A.) 1, 15; Harrison v. Pepper, 166 Mass. 288, 
44 N. E. 222, 33 L. R. A. 239, 55 Am. St. Rep. 404; 11 Harvard Law Review 512. 
A month to month tenancy terminable upon notice gives rise to an insurable 
interest. Schaeffer v. Anchor Mut. Fire Ins. Co., 113 Iowa, 652, 85 N. W. 985. In 
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the case of Berry v. American Cent. Ins. Co., 132 N. Y. 49, 30 N. E. 254, 28 Am. 
St. Rep. 548, it was held that an agreement that a tenant should remain in 
possession for life provided he paid taxes, insurance, and costs of repairs, created 
#n insurable interest despite the fact that the agreement was not enforceable 
against the landlord because not ir writing. 

[9] It is, however, necessary that the insured have a present and real interest 
in the property to which the peril insured against would cause pecuniary 
damage. Moving Picture Co. v. Scottish Union Ins. Co., 244 Pa. 358, 90 A. 642: 
In re Reynolds’ Estate, 94 Vt. 149, 109 A. 60; sections 2550 and 2551 of the 
California Civil Code. In this case plaintiff had an extensive and real financial 
interest in the continuance’of the lease. He was paying $3 a month for a site 
for a bedutiful dwelling in which he had a cash investment of approximately 
£31,000. This right, though subject to termination by the owners of the land 
and difficult to fix the value of, was terminated by fire, the peril insured against. 
The fact that it was difficult to estimate the value of the right gave rise to the 
execution of a valued policy instead of an ordinary leasehold policy. The com- 
pany thereby consented to a fixed valuation of the right. I find that plaintiff 
had a leasehold interest in the land and an insurable interest in the lease. 

No other point raised in the argument merits discussion. 

Plaintiff is entitled to recover the full amount of the policy with interest 
from July 12, 1932, as prayed, and costs of suit. Let judgment be entered 
accordingly. 

I adopt the statement of my views in this opinion as my findings of fact 
and conclusions of law. As to any matters not specifically covered in the opinion, 
I find generally in favor of plaintiff. 





PHGNIX ASSUR. CO., LIMITED, OF LONDON, ENGLAND v. DAVIS. 
No. 7095. 7 Soa 
Circuit Court of Appeals, Fifth Circuit. 
Dec. 8, 1933. 
67 Federal Reporter (2d) 824. 
1. INSURANCE. ; 

Under evidence that award of appraisers under fire policy was grossly inade- 
quate and other evidence tending to show partiality of appraiser to insurer, ques- 
tion of invalidity of appraisal held for jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

2. INSURANCE. 

Fire policy clause permitting submission of dispute to competent and “dis- 
interested appraisers” excludes both pecuniary interest and bias and prejudice 
and is designed to secure tribunal acting in quasi-judicial capacity, free from 
partisanship and seeking to do equal justice between parties. 

(For other cases, see Insurance, Dee. Dig. § 574[3].) 

3. INSURANCE. 


Fraud, misconduct, carelessness, or partiality of appraisers resulting in, and 
evidenced by, award grossly below actual loss, justifies setting aside of award 
under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Texas; Robert J. McMillan, Judge. 

Action by R. I. Davis against the Phoenix Assurance Company, Limited, of 
London, England. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

T. M. West and Nat L. Hardy, both of San Antonio, Tex., for appellant. 

Theo. F. Weiss, of San Antonio, Tex., for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Srptty, Circuit Judge. 


Davis had a policy for $5,500 on his household goods with Phoenix Assur- 
ance Company, Limited. A fire totally destroyed part of the insured goods and 
injured others, causing a loss which he claimed exceeded the amount of the 
policy. Deen, as adjuster for the company, had Davis make an inventory and 
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with him inspected the damaged goods and after reflection set down a loss figure 
for each item. These figures aggregated according to a memorandum of them 
made at the time by Davis $3,617.74, less salvage $236.65, net $3,381.09. Deen 
testified the total was $3,574.24. Davis refused to accept settlement at these fig- 
ures and an appraisal under a provision of the policy was made, each party select- 
ing an appraiser and they selecting an umpire. Each appraiser had a copy of the 
inventory and itemized loss claim of Davis and the appraiser chosen by Davis 
had also the loss figures made by the adjuster. The appraisers fixed the loss at 
$2,177.69, after many differences between them and after the appraiser chosen 
by Davis had for a day refused to go on with the appraisal because as he testi- 
fied the values fixed were so inadequate. Davis refused to be bound by the 
appraisal and sued on the policy. The company pleaded the appraisal and tendered 
the $2,177.69 awarded. By supplemental pleading Davis attacked the appraisal 
on the grounds that the appraiser .chosen by the company and the umpire were 
not disinterested but were biased, that there was no effort by them to ascertain 
the truth, and that they refused to consider estimates and bids for repairs and 
intentionally allowed values much less than the cash value of the property 
destroyed and the cost of repair and replacement; so that the award was grossly 
inadequate and the result of bias, mistake, and fraud, and he prayed that it be 
set aside. Without objection all the issues were submitted to a jury. They found 
for the plaintiff $5,450 with interest. The only questions for decision are whether 
the evidence authorized a submission of the question of the invalidity of the 
appraisal, and whether the figures made by the adjuster should have been sub- 
mitted to the consideration of the jury. ° 

[1-3] Testifying for the company, its appraiser and the umpire made a case 
of conscientious appraisement, denying that they refused to consider any evidence 
brought to their attention. They at first denied having the adjuster’s figures, 
but on recall at the conclusion of the trial admitted that the other appraiser had 
them and that they paid no attention to them. The appraiser of Davis testified 
that while the others were experienced in such matters, he himself was not, that 
decisions were generally against him, that he continually protested that they were 
fnding much less than the adjuster had fixed as right, and that at the end of 
the first day he quit in disgust. On the third day he was persuaded to finish by 
the company’s appraiser and by an outsider who was brought by him, and he 
signed the appraisal only because he thought it so unfair as not to amount to 
anything. Davis testified before the jury to values and losses far above the face 
of his policy, and introduced many witnesses to the value of and damage to the 
various sorts of his goods who tended to corroborate him. The figures originally 
made by the adjuster were in evidence showing a loss about $1,577 more than 
the appraisal; that is about 70 per cent. above it. Some of the goods were 
old and Davis’ cost prices were of course to be depreciated accordingly, but 
the main dispute was over the extent of the damage to things not destroyed. For 
instance, beside a dictionary and atlas wholly consumed, Davis claimed about 
$2,000 worth of books, and testified that some were badly scorched, others 
smoked and steamed so as to require rebinding. The binders testified that to 
repair those needing it would cost $622. The adjuster figured $222. The 
appraisers allowed on books $55. A few days after the appraisal Davis sold 
the damaged property except his books, piano, gas range, and clothing, for $240; 
that being the best of six bids. Without going into details, we hold the evi- 
dence enough to carry the attack on the appraisal to the jury. The agreement 
to appraise and abide by the appraisal is a binding one and the result ought 
generally to end dispute. But the agreement in the policy was to submit the 
matter to “competent and disinterested appraisers,” which, as stated by the 
Supreme Court of Texas in Delaware U. & W. Ins. Co. v. Brock, 109 Tex. 425, 
429, 211 S. W. 779, excludes not merely pecuniary interest but also bias and 
prejudice, and is designed to secure a tribunal acting in a quasi judicial capacity 
iree from partisanship and seeking to do equal justice between the parties. Fraud, 
misconduct, carelessness, or partiality which results in and is evidenced by an 
award grossly below the actual loss will justify the setting aside of the award. 
St. Paul Fire & Marine Ins. Co. v. Tire Clearing House (C. C. A.) 58 F.(2d) 
610: Harrington v. Agricultural Ins. Co., 179 Minn. 510, 229 N. W. 792, 68 A. 
L. R. 1340; 5 C. J. § 485. The jury were carefully and accurately instructed upon 
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the finality of the award and the grounds upon which it might be set aside. 


- . - . . As 
shown by the final verdict they considered it inadequate by more than 150 per 


cent. This fact, in connection with the other direct and circumstantial evidence 


tending to show partiality to the insurer, might justify a disregard of the appraisal. 
Pennsylvania Fire Ins. Co. v. Waggoner (Tex. Com. App.) 39 S. W.(2d) 593; 
Security Ins. Co. v. Kelly (Tex. Civ. App.) 196 S. W. 874. 


[4, 5] Important evidence was the original estimate of loss made by the 
adjuster. His admissions, if admissions they were, though below the values fixed 
by the jury, were much higher than the appraisal. The judge admitted the figures 
over the objection that they were parts of an offer of compromise, and charged 
the jury that if they believed they were made as the adjuster’s appraisal and esti- 
mate of the loss and damage, representing his opinion after investigation, they 
might weigh this evidence along with the other evidence in deciding whether the 
award was so grossly inadequate as to show bias, prejudice, mistake, or fraud; 
but if they found they were an offer in compromise and fixed for the purpose 
of disposing of a controversy, the evidence was not to be considered for any 
purpose, offers made in compromise not being admissible. It is ordinarily the 
duty of the judge to rule upon the admissibility of evidence, that being a question 
of law. When the decision involves a preliminary question of fact, as whether 
a confession in a criminal case was freely and voluntarily made, or whether an 
alleged dying declaration was made in articulo mortis by one conscious of his 
condition, the judge passes on it. But if the evidence on such a preliminary ques- 
tion is in conflict, it may be referred to the jury with proper instructions. Wil- 
son v. United States, 162 U. S. at page 624, 16 S. Ct. 895, 40 L. Ed. 1090; Dawson 
v. State, 59 Ga. 334; Irby v. State, 95 Ga. 467, 20 S. E. 218; Varnedoe v. State, 
75 Ga. 181, 58 Am. Rep. 465; Anderson v. State, 117 Ga. 255, 43 S. E. 835. In 
like manner in a civil case when there is serious dispute whether a fact was 
admitted because it was true or whether it was a concession to buy peace, that 
is, an attempt at compromise, the question may be submitted to the jury with 
instructions to disregard it if the latter. Chamberlayne on Evidence, § 1454; Don- 
ley v. Bailey, 48 Colo. 373, 110 P. 65; 22 C. J. § 351; Webber v. Dunn, 71 Me. 
331; Prussel v. Knowles, 4 How. (Miss.) 90; Hall v. Brown, 58 N. H. 93; Col- 
burn v. Groton, 66 N. H. 151, 28 A. 95, 22 L. R. A. 763. By the weight of auth- 
ority even though a compromise be on foot and the offer of compromise be itself 
not evidence, yet an admission in that connection of a fact separate from the offer 
may be received. Wigmore on Evidence (1923) § 1061; International & G. N. R 
R. Co. v. Ragsdale, 67 Tex. 24, 2 S. W. 515; Sanford v. John Finnigan Co. (Tex. 
Civ. App.) 169 S. W. 624. Davis testified that the figures were called off by 
the adjuster as his estimate of the loss and damage as he saw it. The adjuster 
described his arrival with full power to speak for the company and his having 
Davis to make an itemized inventory, and said: “After I had gone over the 
house completely and looked at everything and made up my mind as to what the 
damage was on each article Mr. Davis and I sat down and discussed the value of 
each article. * * * After I had thought about the value and considered Mr. Davis’ 
estimate I fixed a value upon that stuff myself. * * * I went to Mr. Davis’ house 
and told him what in my opinion the value of each of these items was.” Thus 
far the adjuster, like Davis, had made a plain case of an admission of the values, 
the figures representing his true opinion thereof. Thereupon in answer to a ques- 
tion by the court he testified that the figures were made on a compromise basis. 
In answer to questions by the company’s counsel he said he stated his values to 
Davis in a spirit of compromise, attempted to compromise with him. But on 
recross he again said: “Yes, sir, I stated a minute ago that I estimated the amount 
of loss out at Mr. Davis’ home. T have a list of my estimates.” He was recalled 
to the stand later and testified flatly that he offered these figures to Davis in 
compromise and settlement of his claim, but on further questioning said: “Yes, 
sir, I made the estimate or appraisal called for in the policy. This list, Exhibit 
C, 1s similar to the one Mr. Davis wrote down as I called off the figures which 
represented my estimate of the loss.” It is to be noted that the adjuster never 
testified to a true opinion different from his figures. The policy provided for 
an “ascertainment or estimate to be made by the insured and the Company, or 
if they differ, then by appraisers as hereinafter provided.” The judge was well 
warranted in leaving it to the jury to say whether the figures were the true 
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opinion of the company’s representative in making the ascertainment and esti- 
mate required by the policy, or were an offer to buy peace. 
Judgment affirmed. 


WHEELER et al. v. HTNA INS. CO. No. 79. 
Circuit Court of Appeals, Second Circuit. Dec. 11, 1933. 
68 Federal Reporter (2d) 30. 
1. INSURANCE. 


3asic form of builders’ risk policy and indorsements and riders thereon 
should be read together and construed liberally to indemnify insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Ambiguous clauses in builders’ risk policy must be construed favorably to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Builders’ risk policy covering motorboat, containing general fire, theft, and 
marine clause, prohibiting other insurance, referring to navigation and use, and 
covering risk of trial trips, held applicable to loss by explosion after boat made 
test run by accompanying another motorboat to boat races. 

The evidence disclosed that the boat was originally prepared for 
trip to builder’s factory branch for display, but stranded, with damage to 
engines and propeller. The boat was taken to shipyards for further 
repairs, after which it was considered necessary to try out the engine by 
running it for 30 or 40 hours at slow speed before boat could be demon- 
strated or offered for sale. The boat made its test trip by accompanying 
another motorboat to Ithaca, N. Y., for college boat races. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

Libel by Edith Wheeler and others against the A&tna Insurance Company, 
on a marine insurance policy to recover damages for the loss of a motorboat 
destroyed by an explosion. Judgment for respondent (4 F. Supp. 820), and 
libelant appeals. 

Reversed. 

Crowell & Rouse, of New York City (E. Curtis Rouse, J. Dexter Crowell, 
aud George L. Varian, all of New York City, of counsel), for appellants. 

Single, Atkins, Middleton & Tyler, of New York City (Loring R. Le Craw, 
of New York City, of counsel), for appellee. 

Before Manton, L. Hand, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. 


Appellants built and sold motorboats, having a plant in Brooklyn, N. Y., and 
a factory branch, dock, and showroom at Syracuse, N. Y.; also a dock and 
repair shop 14 miles from Syracuse, at Brewerton, N. Y. They built a 
40-foot double cabin motorboat, known as Hull 304, in the Brooklyn yard, 
exhibited it in January, 1930, at a motorboat show, and then launched and demon- 
strated it in New York Harbor until May 6, 1930, when it was prepared for a 
trip to Syracuse to be shown, for disposal, in appellant’s factory branch. The 
trip was started on the evening of May 6th, but, before reaching Albany on 
May 7th, it stranded, causing damage to the engines and propeller. It man- 
aged to navigate to Albany, and was later taken to Watervliet, N. Y., where 
partial repairs were made, and then it was taken to appellant’s shipyard at Brew- 
erton for further repairs. Here one engine was removed, overhauled, and 
replaced, and on testing it was found to have a bad knock. After these major 
repairs, it was necessary to navigate the vessel to try out the engine by running 
it for 30 or 40 hours at slow speed. This test was recommended by the mechanic. 
It was considered necessary before the boat could be demonstrated or offered 
for sale. At this time there were college boat races at Ithaca, and the appellants 
had loaned a 36-foot motorboat to the regatta committee to be available for these 
races. The No. 304 made its test run by accompanying the 36-footer to Ithaca: 
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The two boats proceeded slowly, reaching Baldwinsville at the end of the first 
day. At that place the captain of the No. 304 took on board his wife and two 
friends. [It was not a demonstration trip. After arrival at Ithaca, the motor- 
boat was taken out on the lake and then back into an inlet, on May 24, 1930, to 
load a supply of gasoline. After loading the gasoline, the captain attempted to 
start the engine, and the boat blew up and became a total loss except a salvage 
value of about $1,000. x 

A policy of insurance was issued against this risk in November, 1929 
Originally it was for one month, but was extended by indorsements from time 
to time and the payment of additional premiums. The insurance was for 
$11,500, and was built up by riders and indorsements on the basic form. This 
basic form, known as “A. I. A. Inland Vessel Form,” had a rider attached 
known as the “Builders’ Risk Form No. 50.” On May 6, 1930, an indorsement 
was made to cover the trip from Brooklyn to Syracuse; on May 16, 1930, while 
the vessel was still at Brewerton, another indorsement was made extending the 
policy another month, and gave the same coverage as obtained while in Brook- 
lyn. This indorsement carried the same premium as the original policy and 
prior indorsements for use about Brooklyn. 

Among the clauses of the policy was a provision voiding the policy if any 
other insurance was made upon the interest insured. It was “Warranted by the 
assured limited to the navigation and use of the as per form attached 

Wheeler Shipyard for account of themselves * * * commencing Novem- 
ber 12, 1929 at noon New York time and ending December 12, 1929 at noon, New 
York time, or until delivery at Brooklyn, New York if delivered at an earlier 
date. * * * this policy may be extended at pro rata monthly additional pre- 
mium provided notice of extension be given to this Company prior to December 
ic; 2 

“Touching the adventures and perils which we, the said assurers, are con- 
tented to bear and take upon us, they are of the Seas, Man-of-War, Fire, * * * 
barratry of the Master and Mariners, and all other perils, losses and misfor- 
tunes that have or shall come to the hurt, detriment or damage of the said ship, 
&c., or any part thereof. * * * With leave to sail with or without pilots, to 
tow and be towed, and to assist vessels and/or craft in all situations and to any 
extent, and to go on trial trips. With liberty to discharge, exchange and take on 


board * * * passengers, and stores wherever the vessel may call at or proceed 
to. * * * 








“This Insurance is also to cover all risks, including fire, while under con- 
struction and/or fitting out. * * * 

“This insurance is also to cover all risk of trial trips, loaded or otherwise, 
as often as required, and all risks whilst proceeding to and returning from the 
trial course but warranted that all trials, and proceedings to and returning there- 
from shall be carried out within a distance by water of 100 nautical miles of the 
place of construction or held covered at a rate to be arranged. * * * 

“This Insurance also specially to cover loss of or damage to the hull or 
machinery, through negligence of Master, Mariners, Engineers or pilots, or 
through explosions, bursting of boilers, breakage of shafts, or through any latent 
defect in the Machinery, or Hull, of from explosions or other causes, arising 
either on shore or otherwise, causing loss of or injury to the property hereby 
insured, provided such loss or damage has not resulted from want of due dili- 
gence by the Owners of the Ship or any of them, or by the Manager, and to 
cover all risks incidental to steam navigation, or in graving docks.” 

On May 6, 1930, in consideration of an additional premium, the insurance 
was extended to ¢ ver one trip from the yard in Brooklyn “via any port or 
place to Syracuse, N. Y.. sailing on or about May 6th, 1930 against the perils 
covered by this policy.” On May 16th, for another premium paid, it was extended 
to cover “this vessel whilst at Brooklyn, N. Y., and/or Syracuse, N. Y., and 
that this policy is extended for a further period of one month, or until June 12th, 
1930, noon.” 

[1, 2] This basic form and its indorsements and riders are to be read together 
and construed liberally so as to indemnify the insured. If there is a provision ot 
application to any risk where the assured has suffered loss, then they are entitled 


to recover. AEtna Ins. Co. vy. Houston Co., 49 F.(2d) 121 (C. C. A. 5); Wright 
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y. tna Co., 10 F.(2d) 281, 46 A. L. R? 225 (C. C. A. 3); Atlantic Basin Iron 
Works v. Amer. Ins. Co., 250 N. Y. 322, 165 N. E. 463; Underwood v. Globe 
Indemnity Co., 245 N. Y. 111, 156 N. E. 632, 54 A. L. R. 485. Ambiguous clauses, 
which may be read in different ways so that on one construction there may be 
valid insurance protection and on the other no protection must be construed 
favorably to the insured. The J. L. Luckenbach, 65 F.(2d) 570 (C. C. A. 2); 
Rogers v. Atna Ins. Co., 95 F. 103, 106 (C. C. A. 2); Marine Ins. Co. v. 
McLanahan, 290 F. 685 (C. C. A. 4). 

[3] The risk insured against was not confined to the risk of building the 
boat, launching it, and giving it one trial. While such clauses are included in the 
policy and so it may be called a builders’ risk policy, still it is clear enough that 
the clauses extended beyond one trial. The intention that risk from an explosion 
was included is plain. The policy referred to “navigation and use” and stated that 
“all risks incidental to steam navigation” are among the risks covered. A builders’ 
risk policy in general use is liberal in its phrasing and represents the nearest 
approach to full protection. Huebner, Marine Insurance (1920) c. XIII. pp. 144, 
145; Dover, A Hand Book to Marine Insurance (1929) pp. 397-399; Ira S. 
Bushey & Sons y. Amer. Ins. Co., 237 N. Y. 24, 142 N. E. 340. 

The appellants were the owners of the vessel, and it is clear that they 
intended, as such, to insure during the period of construction and thereafter, 
covering at least trial trips as such. The appellee was informed that the vessel 
was completed in January and that it was going to Syracuse and its navigation 
there was to be covered. It was granted the same insurance risks while in Syra- 
cuse that it had while in Brooklyn. The use of the clause prohibiting other insur- 
ance, coupled with the general fire, theft, and marine clause, indicated the inten- 
tion of the parties that one policy was to cover all the risks common to the 
owner’s business in connection with the boat covered. Such construction is the 
reasonable one and will give effect to all the clauses of the policy. The clause 
referring to the trial trips reads “with leave to sail * * * and to go on trial 
trips,” indicating that the trial trips were an additional risk coverage and not 
an exclusive or restricted coverage. This was indicated by the clause covering 
trial trips which has been quoted, and which covered the vessel for a distance 
of 100 nautical miles to the trial course. The mileage from Brewerton to Ithaca 
was less than the allowed distance. No limitation or condition was placed upon 
the use of the boat while she was proceeding on the trial course. Nothing in the 
policy prevented the owner taking the boat 60 miles from Brewerton to Ithaca 
and commencing and conducting its trial there. Before leaving Brewerton, it was 
determined to undertake this trip to Ithaca as a trial. 

Below it was held that the policy covered trial trips and that this was not 
such a trip; that from Brewerton to Baldwinsville was a trial trip, but beyond 
that the vessel was not protected by the policy. The trip started at Brewerton; 
it was intended to pass by the entrance to Syracuse and go beyond Baldwinsville. 
The uses made of the boat were well within the privileges reasonably afforded 
the owner in making such trial trip. 

We are referred to correspondence between the appellant and the Cornell 
Regatta Committee, to whom the appellants supplied the 36-footer as the referees’ 
boat for the races, but nothing in this correspondence disputes appellants’ claim 
that the No. 304 was on a trial trip when she went to Ithaca. Nor was it being 
used for demonstration purposes. The trip was undertaken to try out the repairs 
made at Brewerton for stranding damage, and was just as much a trial trip, 
covered by the policy, as was the trip when the vessel was first launched. 

Judgment reversed. 


NORWICH UNION FIRE INS. SOC., LIMITED, OF NORWICH, 
ENGLAND, et al. v. COHN. No. 863. 
Circuit Court of Appeals, Tenth Circuit. 
Dec. 4, 1933. 
68 Federal Reporter (2d) 42. 


1. INSURANCE. 


Insured having entered into agreement for appraisal of loss and appraisal 















1216 The Insurance Law Journal, Vol. 82 [May, 1934 


having failed without her fault was not required to enter into second appraisal 
agreement as condition precedent to recovery on contract. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 
2. INSURANCE. 

Insured on seasonable demand must comply with appraisal clause in fire insur- 
ance policies, or there can be no recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3. INSURANCE: 

As respects failure of appraisal, while appraisers to determine loss under fire 
policy are appointed by parties, they are not subject to control of parties 

(For other cases, see Insurance, Dec. Dig. § 575.) 

4. INSURANCE. 

Ambiguity in clauses of insurance policy must be resolved against company 
which prepared contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Oklahoma; Edgar S. Vaught, Judge. 

Suit by Fannie Cohn against the Norwich Union Fire Insurance Society, Lim- 
ited, of Norwich, England, and others. Judgment for plaintiff, and defendants 
appeal. 

Affirmed. 

John F. Webster, of Oklahoma City, Okl. (F. A. Rittenhouse and Walter D 
Hanson, both of Oklahoma City, Okl., on the brief), for appellants. 

Gomer Smith and J. H. Everest, both of Oklahoma City, for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

McDeromort, Circuit Judge. 

This appeal brings on for determination a question in the law of fire insur- 
ance over which there has been some conflict of judicial opinion. It is this: Where 
an agreement has been entered into for an appraisal of the loss, and the appraisal 
fails without the fault of either party, is a second effort to appraise a condition 
precedent to a recovery on the contract? 

The material facts are not in dispute. Plaintiff below owned a hotel build- 
ing in Anadarko; there was a fire on July 16, 1931, and a disagreement as to the 
amount of the loss. The policies in suit provide: “In the event of disagreement 
as to the amount of loss, the same shall, as above provided, be ascertained by two 
competent and disinterested appraisers, the insured and this company each select- 
ing one, and the two so chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall submit their 
differences to the umpire; and the award in writing of any two shall determine 
the amount of such loss.” 

In accordance therewith, a written agreement was entered into to appraise 
the loss, each party naming an appraiser; the appraisers agreed upon an umpire, 
and the work of appraisement commenced; after spending parts of two days 
thereat, an adjournment was had, by general consent, until a later date. Efforts 
to agree upon a date satisfactory to the appraisers and the umpire proved abor- 
tive and in October 17th the umpire resigned, partly because of other business 
engagements. The appraiser for the companies wrote several letters to the 
appraiser for the insured in an effort to fix a date, to which there were no replies 
in writing, although there is testimony that insured’s appraiser called the com- 
panies’ appraiser on the telephone several times concerning the matter. On 
November 3d adjusters for the companies wrote plaintiff demanding that a new 
appraisal agreement be entered into, and new appraisers appointed. To this 
request plaintiff did not reply, but shortly thereafter commenced this suit on the 
policies against all the companies in accord with the Oklahoma practice. 

The proof disclosed that after appointing disinterested and competent apprais- 
ers, neither of the parties communicated with them or the umpire, nor inter- 
fered in any way with the appraisal. There was evidence, although disputed, 
that the appraisal failed because of the neglect of the appraiser for the insured 
The trial court denied defendants’ motion for a directed verdict, and did not sub- 
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mit to the jury the question of whether there was fault on the part of either 
appraiser. After reading the policy provision above quoted, the court charged 
the jury as follows: “The foregoing paragraph constituting a part of the policy 
is a part of the contract agreed to between the plaintiff and the defendants, and 
upon a demand by the defendants for an appraisal by arbitration it became the 
duty of the plaintiff to name her appraiser, and if she in good faith names an 
appraiser and the appraisement fails without her fault she is not required to 
propose the selection of other appraisers, nor is she required to name another 
appraiser even at the request of the defendants but may resort to the courts to 
have her damages assessed.” 

[1] To this charge the defendants excepted. The briefs are confined to a 
discussion of the correctness of this rule of law. 

We are of the opinion that this is a correct statement of the law, right in 
principle, and fortified by the weight of authority. 

[2, 3] There can no longer be any doubt as to the validity of the appraisal 
clause in fire insurance policies. The insured, upon seasonable demand, must 
comply therewith or there can be no recovery. Hamilton v. Liverpool & L. & 
G. Ins. Co., 136 U. S. 242, 10 S. Ct. 945, 34 S. Ct. 419; ARtna Ins. Co. v. Murray 
(C. C. A. 10) 66 F.(2d) 289; St. Paul Fire & Marine Ins. Co. v. Eldracher (C. 
Cc. A. 8) 33 F.(2d) 675; Phoenix Ins. Co. v. Everfresh Food Co. (C. C. A. 8) 
204 F. 51. But while the appraisers are appointed by the parties, they are not 
subject to the control of the parties. Shawnee Fire Ins. Co. v. Pontfield, 110 
Md. 353, 72 A. 835, 132 Am. St. Rep. 449; Fritz v. British America Assur. Co., 
208 Pa. 268, 57 A. 573. They are not agents in law and ought not to be in prac- 
tice. If appraisers were subject to the direction of the parties, the whole pro- 
ceeding would be a useless ceremony, for if the parties cannot agree upon the 
loss by direct negotiation (and the appraisal clause is operative only in case of 
disagreement) they could not agree through agents subject to their direction. 
Fault of an appraiser is therefore not the fault of the party appointing him. 

Appellants’ argument is that the loss is not payable until there is an award 
by appraisers, where one is required, and that it matters not whose the fault. That 
is to say, if the appraisement failed because the companies’ appraiser refused to 
agree upon an umpire, still the insured is without any remedy except another 
appraisal, and if the companies’ apptaisers refused, ad infinitum, to agree upon 
an umpire, the insured nevertheless may not go to the courts. It is said that it 
is so nominated in the bond, and we are referred to the following clause of the 
contract: “This company shall not be held to have waived any provision or con- 
dition of this policy or any forfeiture thereof by any requirement, act, or pro- 
ceeding on its part relating to the appraisal or to any examination herein pro- 
vided for; and the loss shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers when appraisal 
has been required.” 

This clause, standing alone, supports the contention of appellants. 

Needless to say, courts would be reluctant to construe the clause so harshly 
‘hat the main engagement to pay for a fire loss could be entirely defeated or 
indefinitely postponed by the caprices.of a succession of company appraisers. For- 
tunately the clause does not stand’ alone, for another clause reads: “No suit or 
action on this policy, for the recovery of any claim, shall be sustainable in any 
court of law or equity until after full compliance by the insured with all the 
—— requirements, nor unless commenced within twelve months next after 
the fire.” 

[4] Under this clause, the insured may resort to the courts when he has fully 
complied with the terms of the policy. And this is as it should be. If there is 
contradiction between these two clauses, the ambiguity must be resolved against 
the company which prepared the contract. Chase v. Business Men’s Assur. Co. 
(C. C. A. 10) 51 F.(2d) 34. The contract does not require the insured to agree 
to a second, or a third, or a fourth, appraisal if the first one fails without his 
fault. This would moreover seem tc be the sound rule, for if the appraiser for 
the insured is so arbitrary that the appraisal fails, the only mischief that follows 
is that the courts determine the amount of the loss; but under appellants’ con- 
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tention, if appraisers for the company persist in refusing to name an umpire, 
in.ured s right to indemnity is put in jeopardy, which :s > more serious mischief 
than submitting a question to the courts for determination. 

A brief review of the authorities supports the conclusion that neither party 
may require a second appraisal .where the first fails without his fault. The 
question was twice before the Eighth Circuit Court of Appeals when the states 
in this circuit were a part of that circuit. In Western Assur. Co. v. Decker, 98 
F. 281, 382, the appraisers were unable to agree upon an umpire, and no award 
was made. No request was made for a second appraisal, the contract there as 
here making no provision for such procedure, but the decision rests upon no such 
narrow ground. Rather, the contract was broadly construed as follows: “The 
terms of the policy are satistied when the insured, acting in good faith, appoints 
an appraiser. If the appraisement falls through by disagreement of the appraisers 
without any fault of the insured, he has discharged his covenant, and satisfied the 
requirements of the policy, and may then resort to the courts to have his damages 
assessed.” 

While there was a dissent in that case, there was no dissent in the later 
case of Spring Garden Ins. Co. v. Amusement Syndicate Co. (C. C.. A. 8) 178 
F. 519, 532, where the appraisal failed because of the inability of the appraisers, 
not contributed to by the parties, to agree upon an umpire. It was there held 
that “the actions at law upon the policies were properly brought, notwithstanding 
the failure of the arbitration.” 

In Etna Ins. Co. v. Hefferlin, 260 F. 695, 700, the Ninth Circuit Court of 
Appeals was confronted with a situation where an award was made but set aside 
because of the fault of the appraisers. The company contended there, as here, 
that a second appraisal was a condition precedent to an action in the courts, 
and the company expressly consented.to such second appraisal. That court held: 
“Nor do we think that it was the duty of the assured to submit to a second 
appraisement of the loss. Having once, in good faith, undertaken to have an 
estimate of the amount of his loss made by appraisers appointed pursuant to 
the terms of the policy, and the appraisement having been defective and invalid, 
without fault on the part of the insured, he is not obliged to join in an attempt 
to have another appraisement, but may maintain this action.” 

To the same effect, see Harrison vy. German-American Fire Ins. Co. (C. C. 
Iowa) 67 F. 577. That an award is not a condition precedent to an action on 
the policy, see British-American Assur. Co. y. Darragh (C. C. A. 5) 128 F. 890. 

The Supreme Court of the United States has not passed upon the question, 
although in Hamilton v. Liverpool & L. & G. Ins. Co., 136 U. S. 242, 10 S. Ct. 
045, 950, 34 L. Ed. 419, it used language which indicates that an insured’s right 
to recover on his policy is not precluded by the failure of an award without his 
fault. After holding that no action could be maintained where the insured refused 
to appoint an appraiser on demand, the court said: “If the plaintiff had joined 
in the appointment of appraisers, and they had acted unlawfully, or had not acted 
at all, a different question would have been presented.” 

The Privy Council of England, in Cameron vy. Cuddy, [1914] A. C. 651, 83 
L. J. P. Cc. 70, 110 L. T. 89 P. C., was confronted with a case where there was 
a written agreement to leave to arbitrators the determination of a deficfency in 
the amount of lumber in a contract for the sale of the stock of a lumber com- 
pany. The arbitration failed without the fault of the parties. It was claimed 
there could be no action in the courts until an award was actually made. That 
distinguished Court held to the contrary, Lord Shaw saying: “When an arbitra- 
tion for any reason becomes abortive, it is the duty of a court of law, in working 
out a contract of which such an arbitration is part of the practical machinery, 
to supply the defect which has occurred. It is the privilege of a court in such 
circumstances and it is its duty to come to the assistance of parties by the removal 
of the impasse and. the extrication of their rights. This rule is in truth founded 
upon the soundest principle, it is practical in its character, and it furnishes by 
an appeal to a court of justice the means of working out and of preventing the 
defeat of bargains between parties.” 

While there is no conflict in the federal court decisions on the point, there is 
disagreement among the state courts. The only two states in this circuit which 
appear to have passed upon the point are in accord with the reasoning of Judge 
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Caldwell in the Decker Case, above quoted. Jerrils v. German American Ins. 
Co., 82 Kan. 320, 108 P. 114, 28 L. R. A. (N. S.) 104, 20 Ann. Cas. 251; Cowles 
v. Connecticut Fire Ins. Co., 113 Kan. 532, 215 P. 308; A&tna Insurance Co. v. 
Jester, 37 Okl. 413, 132 P. 130, 132, 47 L. R. A. (N. S.) 1191. Cases from other 
states may be found in the note. 

The action here is upon the agreement of the defendants to pay for the loss 
occasioned by the fire. The appraisal clause is an agreed method for ascertain- 
ing the amount of the loss. Upon demand, the insured must in good faith com- 
ply therewith; he must name a competent and disinterested appraiser, and must 
not directly or indiréctly prevent ‘the making of an award. But when this has 
been done, he has complied with the terms of his contract, and if the award fails 
without his fault, he may bring his action on the policy without seeking or con- 
senting to further appraisals. 

The court so charged the jury, and the jadiaanen is accordingly affirmed. 





GLOBE & RUTGERS FIRE [NS. CO. v. STALLARD et al. No. 3511. 
Circuit Court of Appeals, Fourth Circuit. Jan. 4, 1934. 
68 Federal Reporter (2d) 237. 
1. INSURANCE. 


In action on fire pol'cy, question respecting insurer's waiver of proofs of 
loss other than those furn’shed adjuster who investigated loss dield for jury. 

(For other cases, see Insurance, Dec. Dig. $ 668[15].) 

2. INSURANCE. 

Refusal of instruction that if insured in proofs of loss knowingly and _ will- 
iully over-valued insured buildings at time of fire, he could not recover, regard- 
less of ae he furnished proofs of loss within or after period prescribed 
by policy Jield reversible error under circumstances. 

(les other cases, see Insurance, Dee. Dig. § 669[13].) 

3. INSURANCE. 

Knowing and intentional overvaluation in sworn proofs of loss avoids fire 
policy under clause against false swearing. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

4. INSURANCE. : 

To prevent recovery on fire policy under clause against false swearing, 
overvaluation must be material and must have been knowingly and intentionally 
made. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

5. INSURANCE. 

Ordinarily, where there is evidence from which intentional overvaluation 
may be inferred within false swearing clause of fire policy, question whether 
it was intentional and with intent to deceive or defraud is jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


1In Niagara Fire Ins. Co. v. Bishop, 154 Ill. 9, 39 N. E. 1102, 1105, 45 Am. St. Rep. 
110, the court succinctly held. ‘‘The contract here only requires the parties to choose 
appraisers once, and not twice.’ This language was quoted with approval by the Supreme 
Court of Alabama in Headley v. A®tna Ins. Co., 202 Ala. 384, 80 So. 466. The Supreme 
Court of Ohio in Fire Ass’n of Philadelphia v. Appel, 76 Ohio St. 1, 80 N. E. 952, 955, 
held: “The policy requires the insured to do her duty under that condition only once.” For 
a well-reasoned case, citing most of the authorities, see St. Paul Fire & Marine Ins. Co. v. 
Kirkpatrick, 129 Tenn. 55, 164 S. W. 1186. Other cases supporting the conclusion we have 
reached are: Shawnee Fire Ins. Co. v. Pontfield, 110 Md. 353, 72 A. 835, 132 Am. St. 
Rep. 449; Caledonian Ins. Co. v. Traub, 83 Md. 524, 35 A. 13; Providence-Washington 
Ins. Co. v. Kennington, 111 Miss. 244, 71 So. 378; Bernhard v. Rochester German Ins. 
Co., 79 Conn. 388, 65 A. 134, 8 Ann. Cas. 298; Security Printing Co. v. Conn. Fire Ins. 
Co., 209 Mo. App. 422, 240 S. W. 263; Bankers & Shippers Ins. Co. vy. Sharber Grocery 
Co. (Tex. Civ. App.) 297 S. W. 474; Pretzfelder v. Marchants’ Ins. Co, 116 N. C. 496, 
21 S. E. 302, 303; Howard Insurance Co. v. Hocking, 115 Pa. 416, 8 A. 592; Fritz v. 
British American Assur. Co., 208 Pa. 268, 57 A. 573. Cases to the contrary are: Vernon 
Ins. Co. v. Maitlen, 158 Ind. 393, 63 N. E. 755; Westenhaver v. German-American Ins. 
Co., 113 Iowa, 726, 84 N. W. 717; Riddell v. Rochester German Ins. Co., 36 R. I. 240, 
89 A. 833; Grady v. Home Fire & Marine Ins. Co., 27 R. I. 435, 63 A. 173, 4 L. R. A. 
(N. §S.) 288; Levine v. Lancashire Ins. Co., 66 Minn. 138, 149, 68 N. W. 855, 860; 
Baumgarth yv. Firemen’s Fund Ins. Co., 152 Mich. 479, 116 N. W. 449. 
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6. INSURANCE. 

Evidence of false swearing in overvaluing property destroyed by fire, in 
proots of loss furnished after expiration of period required for furnishing such 
proofs, Jicld sufficient to make jury issue. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. INSURANCE. 

Any waiver of proofs of loss veld not to affect defense of insured’s false 
swearing in proofs of loss subsequently furnished since such sworn statements 
were made in attempt to collect under policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

8. EVIDENCE. 

Insured is not estopped by valuation set forth in proofs of loss under fire 
policy. 

(For other cases, see Evidence, Dec. Dig. § 215[1].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Virginia, at Abingdon. 

Action by W. L. Stallard and others against the Globe & Rutgers Fire 
insurance Company. From an adverse judgment, defendant appeals. 

Reversed and remanded for new trial. 

Donald T. Stant, of Bristol, Va., for appellant. . 

Thomas [,. Hutton, of Abingdon, Va., and J. P. Buchanan, of Marion, Va. 
(Hutton & Hutton and E. H. Moore, all of Abingdon, Va., on the brief) for 
appellees. 

Before Parker, Northcott, and Soper, Circuit Judges. 

ParkKER, Circuit Judge. 

This is an appeal from a judgment on a fire insurance policy. The insured 
was the plaintiff Stallard, his coplaintiffs, the Gilpins, being mortgagees of the 
insured property protected under the policy by an ordinary loss payable clause. 
The company pleaded two defenses: (1) Failure on the part of insured to file 
proofs of loss within sixty days as required by the terms of the policy, and 
(2) false swearing in the proofs of loss as finally filed. The exceptions 
cover the refusal to direct a verdict in favor of the company on the first of these 
defenses, and failure to charge the jury as requested with respect to the second. 
Although the policy was for $4,000, the court limited the recovery to $2,446.12 
on the basis of a settlement made with another company which had issued a 

policy on the same property; and from the judgment rendered the company has 
appealed. 

The policy covered a building used as a storehouse and hotel, on which there 
was an another policy, written by the Federal Hardware & Implements Mutual 
Insurance Company, in the sum of $2,200. Both policies contained the usual 
three-fourths value and pro rata liability clauses. Fire which destroyed the 
building occurred August 27, 1930; and shortly thereafter insured made a settle- 
ment with an adjuster representing the Federal Company as to the amount due 
under the policy which it had issued. As preliminary to this settlement, an item- 
ized estimate of the loss sustained in the destruction of the building was agreed 
on, which showed replacement cost at $6,481.17. From this was deducted agreed 
depreciation at 22 per cent., or $1,425, leaving an agreed sound value and loss 
of $5,055.32. On this amount, the total payable under the three-fourths value 
clause was $3,791.48, of which $1,345.36 was payable under the Federal policy and 
$2,446.12 under the policy of detendant. 

Shortly after this settlement with the Federal, and within sixty days of the 
fire, insured attempted to reach a settlement with the adjuster of the defendant, 
who had been on the ground and adjusted the loss on a policy held by another 
company covering a stock of goods contained in the building. Defendant had 
issued two policies, the one here in suit covering the building, and another, in 
the sum of $3,000, covering the household and kitchen furniture therein contained. 
‘The adjujster was furnished by the insured with a copy of the estimate upon 
which the adjustment with the Federal had been made, and also wih a list of 
the household and kitchen furniture. He made objection to items contained in 
the list last mentioned, but no objection to the estimate on the building. When 
he and insured could not agree on the furniture loss, insured asked about the 
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building loss, and was told that “that would take care of itself.” The adjuster 
testified that he was “satisfied as to the building, if the company was liable”; 
and, according to the testimony of the insured, he refused to settle the building 
loss merely because an agreement could not be reached as to the loss on the 
iurniture. As insured was leaving the adjuster’s office, the latter stated that 
he expected insured to comply with his policies, but said nothing to indicate that 
ihe statement furnished as to the building loss was not a sufficient compliance 
so far as that loss was concerned. 

Some time after this disagreement, insured employed one O'Dell to assist him 
in collecting from the defendant on both policies; and O’Dell prepared an item- 
ized estimate showing the building loss to be $12,508.16. On October 23d, insured 
wrote the company that he had been unable to get an adjustment on his policies; 
that he wished to appraise the loss under the appraisal clause; and that he had 
selected O'Dell to represent him in the appraisal. On October 25th the company 
answered this letter, saying that there had been no disagreement as to loss and 
that no proof of loss or sworn statement had been filed pursuant to the pro- 
vision of the policies. While this letter referred to both policies, only the con- 
troversy with respect to the furniture loss was specifically mentioned and nothing 
was said directly with reference to the building loss, which insured had previously 
been told by the adjuster would take care of itself. On October 30th, insured 
again wrote the company, this time demanding an appraisal and inclosing a 
sworn itemized list of the furniture loss and an estimate signed by O'Dell of 
the building loss. On November 15th, the company replied, denying that insured 
had complied with the conditions of the policies or that there had been any 
disagreement as to sound value or any proofs of loss filed so far as it knew. 
Again there was no specific reference to the building loss or to the estimate 
furnished the adjuster upon which settlement had been made with the Federal 
Company. 

On February 21, 1931, insured swore to proof of loss prepared by O'Dell and 
mailed it to the company. In this proof, the cash value of the property at the time 
of fire was stated to be $12,508.16; and attached thereto, as an exhibit, was the 
itemized statement of loss prepared by O’Dell. At the trial one witness for plain- 
tiff testified that the building destroyed could be replaced with a new building for 
from $6,500 to $7,000. Another witness fixed the cost of replacement at from 
$7,000 to $8,000. A third fixed it at $7,930. It was undisputed that the building, 
witn the furniture in it, and with the land upon which it was situate, had been pur- 
chased by insured for a price of $10,000, of which only $1,400 had been paid in 
cash. The provision of the policy with relation to false swearing is as follows: 

“Fraud, misrepresentation, etc. This entire policy shall be void if the insured 
has concealed or misrepresented any material fact or circumstances concerning this 
insurance or the subject thereof; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 

[1] We think that the judge below was unquestionably right in refusing to 
direct a verdict for defendant on the ground of failure to furnish proofs of loss 
within the time required by the policy; for it clearly appeared that a detailed 
statement of loss had been furnished defendant’s adjuster and that the facts were 
such as to make the question as to whether further proofs were waived a question for 
the jury to decide. The adjuster had been on the ground and investigated the loss; he 
presumably knew all about the ownership of the property and the lien upon it; he 
was furnished with an itemized statement of the loss upon which settlement with 
the other company had been made, to which he made no objection; he was thor- 
oughly satisfied with the loss as so determined; and, when he insisted on nego- 
tiating with respect to the amount of the furniture loss and stated that the build- 
ing loss would take care of itself, his language and conduct might well have been 
interpreted as meaning that the statements furnished with respect to the building 
loss were sufficient and that no further proofs with regard thereto were required. 
Neither the statement of the adjuster as insured was leaving his office, nor the 
general statements contained in the subsequent letters of the company were suffi- 
cient, we think, to absolutely negative the assurance given the insured with re- 
spect to the building loss; for he had been given to understand that the adjustment 
of that loss was refused, not because the proofs which he had furnished were not 
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sufficient, but because he would not agree on the furniture loss. Under these cir- 
cumstances, the question as to whether there was waiver of further proofs was 
one for the jury. Hartford Fire Ins. Co. v. Kiser (C. C. A. 4th) 64 F.(2d) 288, 
290. The law on the subject is well settled. We had occasion to advert to it in 
the recent case of Niagara Fire Insurance Co. v. Raleigh Hardware Co. (C. C. A. 
4th) 62 F.(2d) 705, 707, where we said: 

“And we agree, also, that the defendants would be held to have waived the 
condition requiring that proofs of loss be furnished within sixty days, if failure to 
comply with such condition resulted in a forfeiture under the laws of West Vir- 
ginia. They entered into negotiations with plaintiff looking to an adjustment of 
the loss. In the course of the negotiations they were furnished by plaintiff with 
plans and specifications of the burned building and other information usually con- 
tained in proofs of loss. By their investigation of the fire and through their deal- 
ings with plaintiff, they secured all the information which the proofs were designed 
to furnish; and the negotiations for an adjustment were, in the absence of notice 
to the contrary, sufficient ground for plaintiff’s assuming that no further or more 
formal proofs of loss were necessary. Plaintiff's delay in furnishing the proofs 
of loss was in a very real sense, therefore, the result‘ of the conduct of the de- 
fendants, and it would be unconscionable to allow defendants to take advantage of 
the delay. If the provision of the policy requiring proofs of loss within sixty days 
were a condition of recovery, defendants would be held to have waived it by 
their conduct, or, what is the same thing, would be estopped to assert it. Con- 
cordia Ins. Co. v. School District, 282 U. S. 545, 550, 51 S. Ct. 275, 75 L. Ed. 528; 
Id. (C. C. A. 10th) 40 F.(2d) 379. Firemen’s Ins. Co. v. Brooks (C. C. A. 6th) 32 
F.(2d) 451, 65 A. L. R. 909; Continental Ins. Co. v. Fortner (C. C. A. 6th) 25 
F.(2d) 398; Lusk v. American Cent. Ins. Co., 80 W. Va. 39, 91 S. E. 1078; Ameri- 
can Ins. Co. v. Dannehower, 89 Ark. 111. 115 S. W. 950; Helvetia Swiss F. Ins. 
Co. v. Edward P. Allis Co.. i1 Colo. App. 264, 53 P. 242; Teasdale v. City of New 
York Ins. Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 591 and note; 26 
Cy 488s 1B. OS LASS 

[2] But we think that there was reversible error in refusing to charge the jury 
in accordance with defendant’s request on the defense of false swearing. The pro- 
vision of the policy with regard thereto has been quoted. One of the defendant’s 
exceptions is that the court refused to give the jury the following instruction: 

“The defendant insurance company is entitled to demand of an insured the ut- 
most good faith in all dealings, including the furnishing of sworn proofs of loss, 
and accordingly, if you believe from the evidence, and the circumstances shown 
by the evidence, that W. L. Stallard, in his sworn proof of loss to the defendant, 
®nowingly and willfully over-estimated or over-valued the cash value at the time 
of the fire of the buildings insured and destroyed, or the amount of loss and dam- 
age thereto, such acts on his part defeat the right of plaintiffs to recover, and you 
should find for the defendant, and this is true regardless of whether he furnished 
such proof of loss within or after the period of sixty days after the fire.” 


[3-5] This was a substantially correct statement of the law. The policy is 
avoided not only for fraud, but also for false swearing by the insured touching any 
matter relating to the insurance or the subject thereof, “whether before or after a 
loss.” If the condition were against fraud alone, the argument as to reliance by 
the company might be pertinent; but the condition against false swearing is bro- 
ken when a false oath is knowingly and willfully made by the insured as to any 
matter material to the insurance or the subject thereof. It is said in some of the 
cases that same must be made with intent to deceive or defraud. 26 C. J. 383, 384; 
Fidelity-Phenix Ins. Co. v. Benedict Coal Corporation (C. C. A. 4th) 64 F.(2d) 
347, 352; National Fire Ins. Co. v. Renier (C. C. A. 7th) 22 F.(2d) 671. But, as 
pointed out by the Supreme Court of the United States in Claflin v. Ins. Co., 110 
U. S. 81, 95, 97, 3S. Ct. 507, 515, 28 L. Ed. 76, the intent to deceive and defraud is 
necessarily implied in the intentional and willful making of a false statement as to 
a material matter. In that case the court said: 

“No one can be permitted to say, in respect to his own statements upon a ma- 
terial matter, that he did not expect to be believed; and if they are knowingly false 
and willfully made, the fact that they are material is proof of an attempted fraud, 
because their materiality, in the eye of the law, consists in their tendency to in- 
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fluence the conduct of the party who has an interest in them, and to whom they are 
addressed. ‘Fraud, said Mr. Justice Catron, in Lord v. Goddard, 13 How. 198 
[14 L. Ed. 111], ‘means an intention to deceive.’ ‘Where one,’ said Shepley, C. J., 
in Hammatt v. Emerson, 27 Me. 308-326 [46 Am. Dec. 598]. ‘has made a false repre- 
sentation, knowing it to be false, the law infers that he did so with an intention to 
deceive. ‘If a person tells a falsehood, the natural and obvious consequence of 
which, if acted on, is injury to another, that is fraud in law.’ Bosanquet, J., in 
Foster v. Charles, 7 Bing. 105; Polhill vy. Walter, 3 Barn. & Ad. 114; Sleeper v. 
ins. Co., 56 N. H. 401; Leach v. Republic F. Ins. Co., 58 N H. 245 * * * In anv 
view, there was a fraud attempted upon the insurers; and it is not lessened because 
the motive that induced it was something in addition to the possible injury to them 
that it might work. The supposition proceeds upon the very ground of the false 
statement of a material matter, knowingly and willfully made, with the intent to 
deceive the defendants in error; and it is no palliation of the fraud that Murphy 
did not mean thereby to prejudice them, but merely to promote his own personal 
interest in a matter not involyed in the contract with them. By that contract the 
companies were entitled to know from him all the circumstances of his purchase 
of the property insured, including the amount of the price paid and in what man- 
ner payment was made; and false statements, willfully made under oath, intended 
to conceal the truth on these points, constituted an attempted fraud by false swear- 


ing which was a breach of the conditions of the policy, and constituted a bar to 
the recovery of the insurance.” 


And there can be no question but that, by the overwhelming weight of author- 

knowing and intentional overvaluation in the sworn proofs of loss avoids the 
lies under the clause against false swearing. Cuetara Hermanos v. Royal Ex. 
Ins. Co. (C. C. A. Ist) 23 F.(2d) 270; National Fire Ins. Co. v. Renier (C. C. A. 
7th) 22 F.(2d) 671; Columbian Ins. Co. v. Modern Laundry (C. C. A. 8th) 277 
F.\ 395, 20 Ai. Bae 1159; Oshkosh Packing & Provision Co. v. Mercantile Ins. Co. 
(C. C.) 31 F. 200; Mack & Co. v. Lancashire Ins. Co. (C. C.) 4 F. 59; Huchber- 
ger et al. v. Providence Washington Ins. Co., Fed. Cas. No. 6,823, affirmed 12 
Wall. 164, 20 L. Ed. 364; Wiede v. Ins. Co. of North America, Fed. Cas. No. 
17,617; 26 C. J. 382; notes in 20 A. L. R. 1168 and 56 A. L. R. 390; Cooley’s Briefs 
on Insurance (2d Ed.), vol. 7, p. 5852. Of course, honest mistake will not avoid 
the policy; and to preclude recovery the overvaluation must be of a material char- 
acter and must have been knowingly and intentionally made. And, ordinarily, 
where there is evidence from which intentional overvaluation may be inferred, the 
question whether it was intentional and with intent to deceive or defraud is a 
question for the jury. National Fire Ins. Co. v. Renier, supra; Wiede v. Ins. Co. 
of North America, supra. The rule applicable in such case was well stated by 
Judge Dillon in his charge to the jury in the Wiede Case as follows: 


“The plaintiffs are not entitled to a verdict if they intentionally stated their 
loss under the conditions of the policies, that is, in the manner prescribed in the 
policies, greater than it was in reality, although you should be of the opinion that 
they had suffered some loss, for the reason that being guilty of willfully false 
statements, they cannot appeal successfully to a court of justice to aid them in ob- 
taining the value of the property destroyed. But if these plaintiffs made out their 
proofs of loss from their best recollection, aided by ouch books and gagats as es- 
caped destruction by fire, ond if they hed no intention “tet @& ne 
rectly or deceiving the defendants by such statements, sie they can recover their 
pro rata loss, although you should be satisfied that they claimed more than the 
evidence, in your opinion, would warrant. Honest mistakes in regard to values 
and amounts of loss should not defeat a recovery. The law grants indulgence 
where the statements are innocently made, but if it was the purpose of the plain- 
tiffs to deceive and mislead the defendants by their statements, in other words, 
commit a fraud, they can have no relief in a court of justice.” 


[6, 7] The evidence here as to false swearing was sufficiently strong to take 
the case to the jury on that issue. It appears that the insured filed proofs of loss 
with the company in which he swore that the value of the property destroyed was 
exceeding $12,000, although he had bought it with other property a short while 
before for only $10,000. None of his witnesses would value it at exceeding $8,000 
and he had settled with another insurance company on the basis of a valuation of 
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approximately $5,000. It is not correct to say that this overvaluation was imma- 
terial; for the right to rerover the full amount of the $4,000 policy was dependent 
upon showing a value of $8,266.66. And it is no defense to the false swearing, if 
false swearing it was, that further proofs of loss had been waived by the conduct 
of the adjuster; for the sworn statements were contained in proofs furnished in an 
attempt to collect under the policy. See Orenstein vy. Star Ins. Co. (C. C. A. 4th) 
10 F.(2d) 754, which is authority also for the proposition that the rights of the 
mortgagees under the loss payable clause are no greater than the rights of the 
insured. It should be said that the fact of the insured’s having furnished the ad- 
juster of defendant with a copy of the estimate upon which the settlement with 
the Federal Company had been made, showing the value of the property destroyed 
at approximately $5,000, tends strongly to negative any intent to deceive or defraud 
the company or to make any intentional overvaluation in the proofs of loss; and 
it may be, as contended by the insured, that the proofs of loss were executed in 
reliance upon O’Dell, in the belief that the values therein stated were correct, and 
without the knowledge and intent necessary to avoid the policy. But these were 
matters to be considered by the jury in passing upon the defense of false swearing, 
not matters which justified the court in withdrawing that defense from the jury’s 
consideration. 

[8] The question of the right of the trial judge to limit the recovery on the 
basis of the settlement with the Federal is not before us, and we decide nothing 
with regard thereto; but we think it proper to call attention to the fact that it is 
not before us, lest our silence be construed as an approval of that limitation if the 
question should arise upon the further trial of the cause. It is difficult to see how 
the rights of the plaintiff under the policy in suit could be limited bv a settlement 
made with another company, as the defendant was not a party to that settlement, 
and same was not made in its behalf or adopted by it. It is well settled that an 
insured is not estopped by the valuation set forth in his proofs of loss. Fidelity- 
Phenix Fire Ins. Co. v. Benedict Coal Corp. (C. C. A. 4th) 64 F.(2d) 347, 354; 
First Nat. Bank vy. Glens Falls Ins. Co. (C. C. A. 4th) 27 F.(2d) 64, 70. And 
nothing is added to the effect of an estimate furnished in lieu of proofs of loss 
by reason of the fact that it has served as the basis of settlement with another 
company. 

For the reasons stated, the judgment appealed from will be reversed and the 
case will be remanded for a new trial. 

Reversed. 


GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK vy. EUREKA 
SAWMILL CO. I Div. 768. 
Supreme Court of Alabama. Dec. 21, 1933. 
Rehearing Denied Jan. 18, 1934. 
151 Southern Reporter 827. 
1. INSURANCE. 

Verbal fire insurance contract, as well as verbal contract to insured, is valid 
if all terms are agreed upon. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE. 

Counts alleging fire insurer orally insured or contracted to insure property 
held demurrable, where not averring contract was supported by consideration and 
what it was (Code 1923, § 7662). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE. 
Where oral contract to insure against fire is undertaking of insurer made by 


duly authorized agent, right of action for breach is against principal, not against 
agent. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
5. INSURANCE. 


Allegation that defendant failed to bind defendant to insure property held 
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too indefinite as allegation of breach of oral contract to insure property against 
fire. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

6. INSURANCE. ; 

In action on oral contract to insure, whether agents making contract had 
authority to make insurance contracts in territory where plaintiff's property was 
located, though written authority limited their operations to other territory, held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

7. INSURANCE. . 

Where subagents are necessary to proper transaction and carrying on of 
business committed to fire insurance agent, such agent has implied authority to 
appoint subagents. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

8. INSURANCE. 

In action on oral contract to insure against fire, whether contract was made 
by insurer’s general agent through his son as subagent, and not by son assuming 
to act for general agent, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

9. INSURANCE. 


Agreement regarding amount of fire insurance, amount of premium, and time 
insurance shall run, need not be expressed to make binding contract to insure but 
may be implied from previous dealings between parties and surrounding cir- 
cumstances. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 


Appeal from Circuit Court, Mobile County; Joel W. Goldsby, Judge. 
Action for damages by the Eureka Sawmill Company against the Globe & 


Rutgers Fire Insurance Company of New York. From a judgment for plaintiff, 
defendant appeals. 


Reversed and remanded. 

The following charge was given at the request of the plaintiff: “l. The 
court charges the jury that an agreement between the parties to this cause rela- 
tive to the amount of insurance, amount of premium to be paid therefor, and the 
time for which such insurance should run, need not be expressed in order to be 
effective and binding, but may be implied from previous dealings between the 
parties, if such have occurred, and surrounding circumstances.” 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Robt. H. Smith, of Mobile, for appellee. 

KNIGHT, Justice. 

The appeal in this case is prosecuted by the defendant, appellant here, from 
a judgment of the circuit court, awarding the plaintiff, appellee, damages in the 
matter of the destruction, by fire, of certain of plaintiff’s property. It is the 
contention of the plaintiff that on the 21st day of September, 1931, it entered 
into a valid and enforceable oral contract of insurance with the defendant, the 
latter acting through its general agents, whereby the defendant insured, or con- 
tracted to insure the plaintiff against loss by fire, of certain designated property, 
the insurance to be effective from noon September 30, 1931. The particular pro- 
vision of the contract in this respect is alleged in the complaint to be: “And it 
was further orally agreed between said plaintiff and the said B. F. Adams and 
Company, as the general agents for the defendant, that the policy of insurance 
of the National Fire and Marine Insurance Company of New Jersey would be 
void at the expiration of said policy No. 4,750,307, of defendant because of the 
failure to carry at least ten thousand dollars of insurance with the Globe and 
Rutgers Fire Insurance Company of New York, and that the said B. F. Adams 
and Company, as general agents for the defendant, would bind defendant for the 
same amount of insurance as was then covered by said policy of National Fire 
and Marine Insurance Company of New Jersey, which was $4,698.79, until the 
said National Fire and Marine Insurance Company should decide whether it 
would take the risk, and that the said agents, as the agents for the defendant, 
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would do whatever was necessary to protect by insurance the property so to be 
insured, by insurance to the extent of the policy of the National Fire and 
Marine Insurance Company until the National Fire and Marine Insurance Com- 
pany should decide whether it would insure the property for said amount, and 
if the National Fire and Marine Insurance Company did not accept said insur- 
ence, then a policy would be issued by defendant for said amount, but that the 
defendant would be bound in the meantime for said insurance. * * * ” 

The complaint in each count contained the averment that certain designated 
portions of the insured property were destroyed, and other parts damaged, by 
fire on the afternoon of September 30, 1931. 

In the second count of the complaint (there being no count 1) the defendant’s 
breach of the contract is averred in the following terms: “Defendant failed and 
refused to pay plaintiff any money for the loss and damage by fire of its prop- 
erties so injured and destroyed, to its damages aforesaid.” 

The fifth count of the complaint, as last amended, alleges the defendant's 
breach in the following language: “And plaintiff further alleges that defendant 
failed to bind the defendant to insure the property of plaintiff described in items 
one to nine, both inclusive, as described in the policy of insurance, a copy of 
which is hereto attached marked exhibit ‘A,’ for the amount of insurance that 
was covered by said policy of National Fire and Marine Insurance Company of 
New Jersey, to its damages aforesaid.” 

The fourth count, as last amended, avers the breach by defendant of the 
contract in the following words: “And plaintiff further alleges that the defendant 
failed to do those things that were necessary to protect by insurance the prop- 
erty of the plaintiff described in items one to nine, both inclusive, as described 
in the policy of insurance, a copy of which is hereto attached and marked as 
exhibit ‘A, to the extent of the policy of the National Fire and Marine Insurance 
Company until the National Fire and Marine Insurance Company should decide 
whether it would insure said property for said sum of $4,698.79.” 

To the complaint and its several counts, separately and severally, the defend- 
ant demurred, assigning thereto one hundred and sixty-two separate grounds, 
covering eight pages of the transcript. 

One ground of demurrer interposed, we think, was well taken to each count 
of the complaint, as we shall hereafter in this opinion undertake to demonstrate. 

[1] In this state it has long been recognized that a verbal contract of insur- 
ance, as well as a verbal contract to insure, can be made, and will be enforced, 
when and if all the terms of the contract are agreed upon. This right existed 
at common law and has not been changed by statute. The rate of premium, 
duration of the policy, nature of the risk, the property, and location of the same, 
as well as the amount of insurance must be agreed upon. When the minds of 
the contracting parties reach such an agreement, a valid contract of insurance 
has been made and may be enforced. Mobile Marine Dock & Mutual Ins. Co. 

. McMillan & Son, 31 Ala. 711; Liverpool & London & Globe Ins., Ltd. v. 
McCree, 210 Ala. 559, 98 So. 880; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 
145, 82 So. 175; Royal Exch. Assur. of London y. Almon, 202 Ala. 374, 376, 80 
So. 456; Insurance Co. of North America v. Williams, 200 Ala. 681, 687, 688. 77 
So. 159; Sun Ins. Office of London v. Mitchell, 186 Ala. 420, 665 So. 143; Hartford 
Fire Ins. Co. v. King, 1066 Ala. 519, 17 So. 707; Home Ins. Co. v. Adler, 77 Ala. 
242; Id., 71 Ala. 516; Alabaina Gold Life Ins. Co. v. Mayes, 61 Ala. 163; Commer- 
cial Fire Ins. Co. v. Morris & Co., 105 Ala. 498, 506, 18 So. 34, 36; 26 C. J. 43; 
14 R. C. L. page 879. 

And in the case of Commercial Fire Ins. Co. v. Morris, 105 Ala. 506, 18 So. 
34, it was held that, where there existed a contract of insurance, not then expired, 
and there is an agreement between the parties to renew the the policy, and no 
change is suggested or agreed upon, it will be implied that the renewal contract 
included and adopts all the provisions of the existing contract of insurance. 
That such a contract is complete in all respects, and upon the failure to comply 
with the agreement, the party offending may be compelled, by bill in equity, 
specifically to perform the agreement, or held liable in a court of law for 
damages, resulting from a breach of the agreement. This holding is abundantly 
supported by the authorities. ; : 

In the case of Home Ins. Co. v. Adler, 71 Ala. 516, Judge Stone, in dis- 
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cussing the facts of that case, which were relied upon by the plaintiff to show 
that there was a valid verbal agreement of insurance, observed: “The conver- 
sation alleged to have taken place between Adler [the insured] and Kayser [who 
was the agent], about October 20, 1878, wouid not, unaided, amount to a valid 
contract of insurance, or agreement to insure. It wanted very many essential 
details. There was no mention of the place or house in which the goods were 
to be insured, of the rate of premium, or where to be paid, or of the duration 
of the policy, or of many other stipulations and details found in such policies. 
Looking alone to that conversation, we can not affirm all the terms necessary 
to consummate such contract were agreed upon. But the parties had had pre- 
vious dealings in relation to a subject-matter identical in principle. Those 
dealings showed in what place and house the merchandise was kept, which was 
covered by the former policies, the rate of premium paid, or to be paid, the 
length of time—one year—the policy would run, and the many specifications 
and details embodied in the policies. They also tended to show that in prior 
dealings between these parties, pre-payment of premium had not been exacted. 
Proof of these previous dealings would authorize the inference that when Adler 
requested insurance, and Kayser agreed to issue the policy early in November, 
all the previous terms were impliedly understood and adopted, except to the 
extent they expressed and agreed otherwise. The former policies were clearly 
admissible in evidence. Harkins v. Pope, 10 Ala. 493; Crommelin v. Thiess, 31 Ala. 
412, 70 Am. Dec. 499; Rainey v. Capps, 22 Ala. 288; Wolffe v. Wolff, 69 Ala. 
549, 44 Am. Rep. 526.” (Italics supplied.) 


The fact must not be lost sight of that, in making the above observation, 
the learned justice was dealing exclusively with the evidence in the case, and 
not with the pleadings. 

_ 2, 3] One objection raised by the demurrer against the sufficiency of each 
of the counts is that it is not averred that the contract for the insurance was 
supported by a consideration paid, or agreed to be paid by the insured Con- 
tessedly, if there was a contract of insurance made between the parties, as the 
plaintiff alleges, to become effective at noon on Septembr 30, 1931, that contract 
rested wholly in parol. There was no written memorial of the agreement None 
of the counts averred, in terms, that the contract, whereby the defendant bound 
itself to pay any loss that might result, was supported by a consideration paid 
or to be paid. If there was, in fact, any agreement or obligation on the part of 
the plaintiff to pay for the interim insurance, it rested wholly in inference. 

_ Section 7662 of the Code provides: “Every written contract, the foundation 
of the suit, purporting to be executed by the party sought to be charged, his 
partner, agent or attorney in fact, is evidence of the existence of the debt, or 
that the party undertook to perform the duty for which it was given, and that it 
was made on sufficient consideration; but may be impeached by plea, and, when 
so impeached, the burden of proof is on the defendant.” 4 


The contract being in writing is made by this section of the Code to import 
a consideration, and obviates the necessity of averring the consideration in 
declaration based and framed on writings of the class to which it applies. Thomp- 
son v. Hall, 16 Ala. 204; Bolling v. Munchus, 65 Ala. 558; Georgia Home Ins 
Co. v. Boykin, 137 Ala. 350, 367, 34 So. 1012. , 

The burden was upon the plaintiff to show by his pleading that the parol 
contract, upon which he based his action, was supported by a consideration, and, 
likewise, to sustain the averment by the evidence to the reasonable satisfaction 
oi the jury. Liverpool & London & Globe Ins. Co., Ltd. v. McCree, supra. 

Has the plaintiff met this burden of averment in any one of the counts of 
the complaint? We think not. True, each of the counts contains inferences 
to that end, but facts made to rest solely upon inference do not meet the rule 
ot good pleadings. The fact or facts necessary to disclose a good cause of 
«ction must be pleaded, and not left to rest upon inference. H. M. Price Hdwe. 
Co. vy. Meyer et al., 224 Ala. 35, 138 So. 543; Duckworth v. Duckworth’s Adm’r, 
“3 Ala. 70; Savannah & Memphis R. Co. v. Lancaster et al., 62 Ala. 555, 562; 
Tutwiler v. Dugger, 127 Ala. 191, 28 So. 677. We are at the conclusion that 
each of the counts was defective in not averring that said contract was sup- 
ported by a consideration paid or to be paid, and what it was; and each was, 
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therefore, subject to the ground of demurrer pointing out this omission. The 
court erred in overruling the demurrer to the several counts. 

By this holding we must not be understood as intimating that the facts 
appearing in evidence would not authorize a jury to infer therefrom that there 
was a consideration, in fact, for the contract. The facts of this case are some- 
what similar to the facts appearing in the report of the case of Home Ins. Co. vy. 
Adler, 71 Ala. 516. In that case, this court, in effect, held the case was one for 
the jury. 

It is also insisted that the several counts do not sufficiently show by their 
averments that the said agents, B. F. Adams & Co., in making the alleged con- 
tract, were acting within the line and scope of their employment, or that they 
were duly authorized to enter into said agreement on behalf of the defendant, 
citing in support of its contention Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
96 So. 250, and London & Lancashire Ins. Co. v. McWilliams, 215 Ala. 481, 110 
So. 909. 

We are free to confess that the several counts in this particular could have 
been made more certain and definite, but, as the case must be reversed for the 
errors above pointed out, this defect, if a defect, will no doubt receive the 
attention of plaintiff's counsel upon another trial. 

[4] It is also further insisted that the several counts do not show a cause of 
ection against the defendant, the insistence being that an action for the breach 
of a verbal contract to insure must be brought against the agent and not against 
the principal. We do not assent to this proposition, but hold that, if the contract 
was, in fact, made by the insurance company, acting at the time by and through 
its duly authorized agent, an action would lie against the company for any 
damages occasioned by, or resulting from, such breach. 

The appellant in this last-mentioned contention cites the cases of Royal 
Exchange Assur. of London v. Almon, 202 Ala. 374, 80 So. 456, 458, and Cherokee 
Life Ins. Co. v. Brannum, 203 Ala. 148, 82 So. 175. There is nothing in these 
cases to sustain appellant in this contention. The effect of those cases was to 
hold that, if an agent promised to insure, and breached that promise, the action 
would lie against the agent of the defendant. But where the obligation to 
insure is the undertaking of the company, made by a duly authorized agent, for 
the breach of the right, action would, of course, be against the principal, and 
not against the agent. There is no merit in this contention of the appellant. 

[5] Count 5, as last amended, is also subject to the criticism leveled against 
it, as the breach assigned 1s vague and entirely to indefinite to meet the require- 
ments of good pleading. The breach alleged is: “Defendant failed to bind the 
defendant to insure the property.” 

Count 4, as last amended, is also defective, in another particular, viz., in 


‘ailing to allege what acts the defendant agreed to do to protect the property, 
and then failed to do. 


[6] The appellant insists that under the evidence in the case it was due the 
affirmative charge. We cannot agree with appellant in this insistence. We 
think the evidence was sufficient to carry the case to the jury. 

The insistence that it was due the affirmative charge, upon the theory that 
the said B. F. Adams & Co. were not such general agents of the defendant, 
in the territory where plaintiff’s property was located, as to bind the defendant 
by their cast, cannot be sustained. Although the written authority to said agents 
would appear to limit their operations to Mobile, Ala., yet there was evidence 
in the case tending to show that the said B. F. Adams & Co., for a number of 
years next prior to the time they undertook to bind the defendant by the alleged 
contract sued on, had, as general agents of defendant, written insurance for the 
defendant company upon properties of the plaintiff situated elsewhere than in 
Mobile, and in fact, at the time the alleged contract was made the defendant 
company had insurance upon this identical property located at the same place, 
written by these same agents, all to the knowledge of the defendant; in fact. 
this company had paid a small loss on the then existing contract of insurance 
with the defendant. 

The evidence was sufficient to carry the case on this particular issue to the 
jury. The jury would be authorized to infer that the defendant had, by its 
course of dealing, given its consent for the said agents to solicit and make 
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insurance contracts for it, outside of Mobile and in the territory where plaintiff's 
property was located. In this particular the evidence is without any sort of 
conflict. 

[7, 8] It is next insisted that the contract, upon which the present suit was 
brought, was not made by the general agents (B. F. Adams & Co.), but by B. F. 
Adams, Jr., who assumed to act for B. F. Adams & Co. However, the evidence 
hows, without conflict, that these acts were by and with the knowledge, consent, 
and direction, we may say, of B. F. Adams & Co. B. F. Adams, Sr., did business 
under the name of B. F. Adams & Co. The father was somewhat infirm and 
had appointed his son to represent him, and act for him, in these matters. The 
father represented many companies, and did a very large and extensive insurance 
business—in the neighborhood of a quarter of a million of dollars in premiums 
per year. It was open to the jury to find that it was necessary that he should 
have assistants or subagents. And it has been held, as a general, principle, that, 
where subagents are necessary to the proper transaction and carrying on of the 
business committed to the agent, the latter has implied authority to appoint 
subagents. Insurance Co..of North America v. Thornton et al., 130 Ala. 222, 
30 So. 614, 55 L. R. A. 547, 89 Am. St. Rep. 30; Bodine v. Ins. Co., 51 N. Y. 117, 
10 Am. Rep. 566. 

Besides, there was evidence tending to show that the terms of the alleged 
contract of insurance sued on were at the time fully made known to, and fully 
sanctioned by the said B. F. Adams & Co. Defendant was not due the general 
charge on the theory that the contract was made with B. F. Adams, Jr., and 
not with B. F. Adams & Co., as general agents of the defendant. 

As above stated, the defendant was not entitled to the affirmative charge 
in its behalf upon any theory advanced in argument by his counsel in this court. 
The issues were for the jury. Nor do we find any error in any of the rulings 
of the court in the matter of the refusal of any charges requested by the defend- 
ant. 

[9] It is next insisted that the court committed error to reversal in giving 
at the request of plaintiff charge numbered 1 in the record. We think this 
charge correctly stated the law. Home Ins. Co. v. Adler, supra (first report). 

We have examined and carefully considered each ruling of the court upon 
admission and exclusion of evidence, and find no reversible error. 

Having reached the conclusion that the judgment must be reversed for 
erroneous rulings on the pleadings, it is unnecessary to consider the motion 
made for a new trial. 

For the errors pointed out in overruling the demurrer of the defendant to the 
several counts of the complaint, judgment of the court must be, and is, reversed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


SCOTTISH UNION & NATIONAL INS. CO. v. HUTCHINS, Chancellor. 
No. 4—3360. 
Supreme Court of Arkansas. Jan. 8, 1934. 
66 Southwestern Reporter (2d) 616. 
1. INSURANCE. 


Resident could maintain action in Arkansas against foreign insurance company 
doing business in this state on fire policy covering property in Tennessee and 
constituting a Tennessce contract, where based on service on company’s Ar- 
kansas agent. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

2 INSURANCE. 


Service of summons on foreign insurance company’s local agent in county 
where suit was brought gave chancellor jurisdiction, as against contention that 
service was bad because not on designated agent for service in state. 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


Original prohibition proceeding by the Scottish Union & National Insurance 
Company against A. L. Hutchins, Chancellor. 
Writ denied. 
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C. W. Norton, of Forrest City, and R. Lee Bartels, of Memphis, Tenn., for 
petitioner. 

Mann & Mann. of Forest City, and S. S. Hargraves and Winstead Johnson, 
both of Memphis, Tenn., for respondent. 

McHaney, Justice. 

Respondent, J. P. J. Bruce, a resident of this state, brought suit in the St. 
Francis chancery court against petitioner, a foreign insurance corporation doing 
business in Arkansas, to restore a lost policy of fire insurance issued by peti- 
tioner to said respondent, covering property in the city of Memphis, Tenn., and 
for judgment against it for $3,000, the face of the policy, alleging that the prop- 
erty insured had been destroyed by fire and petitioner’s failure to pay on demand. 
Service was had on petitioner by serving H. A. Knight, its agent in Forrest City, 
where the suit was brought. Petitioner appeared specially, moved to quash the 
service, and objected to the jurisdiction of the court. It alleged in said motion 
that, although it was doing business ‘in this state, and had appointed an agent for 
service in this state, it had not consented to service on said Knight or any other 
agent, except as to contracts made or business done in this state; that the contract 
sued on was executed and delivered in the state of Tennessee, covered property 
located in said state, the indemnity running to the insured, a resident of said 
state; that the loss complained of occurred there; that performance was to be 
had there; and that respondent, Bruce, is not a bona fide resident of this state. 
The court overruled the motion to quash and dismiss for want of jurisdiction, 
and petitioner seeks a writ of prohibition. 

[1] Petitioner first contends that the court was without jurisdiction, and 
cites National Liberty Ins. Co. v. Trattner, 173 Ark. 480, 292 S. W. 677, and 
Yockey v. St. Louis-San Francisco Ry. Co., 183 Ark. 601, 37 S.W.(2d) 694, 695, 
to support the contention. We held in the former case (quoting from the latter) : 
“That, under our Constitution and statutes relating to foreign corporations doing 
business in the state and providing for service of process on the insurance com- 
missioner in actions against foreign insurance corporations, an insurance corporation 
of another state cannot be sued in Arkansas on a contract of insurance made in 
another state with a resident of that state covering property located therein. The 
court recognized the general rule that, where a foreign corporation consents, on 
coming into a state to do business, service on a designated state officer shall be 
a valid service on the company in all actions relating to any business done by the 
company while in the state; but said that it does not extend to business transacted 
in another state with persons living outside of this state. * * *” In the latter 
case, Yockey v. Railway, we held that an action for personal injuries to a non- 
resident received in another state might be maintained in this state against a 
foreign railroad corporation operating a line of railroad in this state, if based on 
service on an authorized agent in this state. 

In the case at bar, Bruce, plaintiff below, is a resident of this state—the 
complaint so alleges. This distinguishes it from the Trattner Case, supra, where 
the plaintiff was a nonresident. We perceive no valid reason why the jurisdiction 
of the courts of this state may not be invoked by citizens of this state on con- 
tracts entered into by them elsewhere with corporations doing business in this 
state, after valid service on an authorized agent in this state. 


[2] Service was had on a local agent of petitioner in Forrest City, and it is 
further contended that the service was bad because not on the designated agent. 
This contention was ruled adversely to petitioner in the recent case of Pacific 


Mutual Life Ins. Co. v. Henry, Judge (Ark.) 65 S.W.(2d) 32. 
Writ denied. 


HARTFORD STEAM BOILER INSPECTION & INS. CO. v. 
FIREMEN’S MUT. INS. CO. et al. 
Supreme Court of Errors of Connecticut. Jan. 3, 1934. 
170 Atlantic Reporter 151. 
1. INSURANCE. 


Where insurers agreed that one or both were liable for loss sustained by in- 
sured from explosion, and submitted matter to arbitration, defendant insurers 
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could not maintain that, notwithstanding arbitrators’ finding that plaintiff insurer 
was not liable for loss, defendants could dispute their liability. 
(For other cases, see Insurance, Dec. Dig. § 574[5].) 


4. INSURANCE. 


Where plaintiff and defendant insurers agreed that one or both were liable 
for loss from explosion, and submitted to arbitration whether plaintiff’s boiler 
policy covered any part of loss, plaintiff held entitled to recover from defendant 
advance payment made to insured, where arbitrators found that no part of in- 
sured’s loss was covered by plaintiff’s policy. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

5. APPEAL AND ERROR. 


Admission of supplemental award by arbitrators as to liability of plaintiff and 
defendant insurers for loss from explosion held not harmful to defendants, where 
their liability was fixed by original award, making it unnecessary to consider valid- 
ity of supplemental award. 

(For other cases, see Insurance, Dec. Dig. § 1050[1].) 


Appeal from Superior Court, Hartford County; John Rufus Booth, Judge. 
Action by the Hartford Steam Boiler Inspection & Insurance Company against 
the Firemen’s Mutual Insurance Company and others, to recover money paid on 


joint account and to recover upon an arbitration award. Judgment for plaintiff, 
and defendants appeal. 


No error. 


Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

F. H. Nash and Richard Wait, both of Boston, Mass., and Joseph F. Berry 
and Julius G. Day, Jr., both of Hartford, for appellants. 

John T. Robinson, Francis W. Cole, and Pomeroy Day, all of Hartford, for 
appellee. 

Banks, Judge. 

The following facts appear from the finding: Prior to August 5, 1930, the 
plaintiff had issued to the Republic Steel Corporation a policy of insurance insur- 
ing it against loss caused by a sudden and accidental tearing asunder of two hori- 
zontal air receivers in its power house, “caused by pressure of steam, air, gas, wa- 
ter or other liquid therein,” but “excluding (a) loss from fire (or from the use 
of water or other means of extinguishing fire); (b) loss from an accident caused 
by fire.” The named defendant and twelve other insurance companies had issued 
to the same corporation policies of insurance insuring its equipment and plant 
against loss caused by fire or due to explosion caused by fire, except such property 
as was specifically insured against similar liabilities in whole or in part. On Au- 
gust 5, 1930, an explosion occurred in the plant of the Steel Corporation, as a re- 
sult of which certain equipment, including the two air receivers, was damaged or 
destroved, all of which equipment was included in the property described in the 
defendants’ policies. The plaintiff claimed that the loss was caused by fire, and 
that no part of it was covered by its policy. The defendants claimed (a) that the 
loss was not caused by fire, and (b) that a portion of the property destroyed was 
“specifically insured” against similar liabilities under the plaintiff’s policy, and that 
the plaintiff was liable for at least a part of the loss and the defendants not li- 
able in so far as the plaintiff was liable. It was conceded, however, that liability 
for the loss rested somewhere between the parties, who agreed that the plaintiff 
should advance two-thirds and the defendants one-third of the adjusted claim, and 
that their respective liability should he left to arbitration. This was done, and the 
arhitrators found that the explosion was caused by fire and that the plaintiff was 
not liable for any part of the loss, and in a supplemental award, signed by two 
of them only, found that there was due the plaintiff from the defendants the sum 
of $33,806.27, which was the amount paid by the plaintiff to the Republic Steel 
Company, being the agreed upon two-thirds of the adjusted loss. The defendants 
refused to pay this amount, and the plaintiff brought this action to recover it. 

{1| Though the arbitrators found that the explosion was caused by fire, and 
that the plaintiff was not liable for any part of the loss, their award contained a 
finding of certain subordinate facts as to the location and cause of the fire upon 
which the defendants base the claim which they now make, and which is their 
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fundamental contention upon this appeal, that the loss was due to a fire which was 
not within the coverage of their policies, and therefore they are not bound by the 
award of the arbitrators. That one or both of the parties were liable for the loss 
was the underlying assumption upon which they acted in submitting their differ- 
ences to arbitration. The agreement to pay, and the actual payment of, the total 
amount of the loss to the Republic Steel Corporation is explicable only upon such 
assumption. The finding of the trial court that, prior to the execution of the 
agreement to arbitrate their respective liability, it was conceded and agreed that 
liability for the loss rested somewhere between them, is not attacked, indeed, the 
defendants’ brief states that such was the fact. It was upon that definite under- 
standing that the arbitration agreement was entered into, and upon which both 
parties acted up to the time that the award was made. The position which the 
defendants now take that, though the arbitrators have found that the plaintiff 
was not liable for any part of the loss, they can still dispute their own liability, 
involves a repudiation of the understanding, which was the basis upon which’ 
the arbitration agreement was entered into, and is one which they cannot now 
he permitted to assume. 


[2] Agreeing that it was conceded that the parties should bear the loss be- 
tween them, the defendants contend that it does not follow that they conceded 
that they would pay the entire loss if it should appear that the plaintiff’s policy 
did not cover. However that may be, it is apparent that, having assumed the loss 
between them, and having paid it on joint account, the whole purpose of the ar- 
bitration agreement was to reallocate it as between themselves with the under- 
standing that, upon such reallocation, there should be a refund by one party to 
the other who should be found not liable. Such an agreement is implicit in the 
entire undertaking, and the language of the agreement to arbitrate, which was re- 
ceived in evidence as Exhibit A, is not susceptible of any other construction. It 
provides for a joint adjustment of the claim of the Republic Steel Corporation 
and the payment of the adjusted loss, one-third by the defendants and 
two-thirds by the plaintiff, “such payments to be regarded as advances by 
the respective parties pending the awards of the arbitrators,’ that “the 
determination of the respective liability of each party for this loss” is to 
be left to a board of arbitration, and that “both parties agree to abide by 
the award of the majority of the board of arbitration and to any necessary re- 
fund in the allocation of loss thus awarded.” It states that the payments made to 
Republic Steel Corporation are to be regarded as advances by the respective par- 
ties pending the award of the arbitrators, and that both parties agree to “any nec- 
essary refund in the allocation of the loss.” This can only mean a refund by 
one of the parties to the other of any sum advanced by it for which, in an alloca- 
tion of the loss upon the determination by the arbitrators of the cause of the ex- 
plosion, it is found that it was not liable. Before making its payment, the plaintiff 
suggested that the parties should respectively take from the assured an assignment 
of the claim of the assured against the other, but defendants replied that assign- 
ments were unnecessary, that the matter of reallocation was fully covered by the 
arbitration agreement, and that the arbitration could not fail, and the plaintiff made 
its payment relying on that assurance. The finding of the court that the parties 
agreed that each would pay the other all the loss for which the other should not 
be found liable merely stated the agreement which the parties made when they 
executed the writing, Exhibit A. The defendants’ claim that this finding was 
based entirely upon testimony as to oral statements made by their adjuster in the 
course of negotiations between the parties, and that the admission of this evidence 
violated the parol evidence rule, is without merit. The statements of the adjuster 
which were admitted in evidence did not tend to vary or contradict the written 
agreement, and their admission was not harmful to the defendants. 


The arbitrators having found that the explosion was caused by fire, that the 
plaintiff's policy did not specifically insure any of the property on which the loss 
caused by fire occurred, and that the plaintiff was not liable for any part of the 
loss, it follows that, under the terms of Exhibit A, if they are controlling and have 
not been modified by the parties, the defendants became liable to refund to the 
plaintiff the payment which it had made to the Republic Steel Corporation in ad- 
vance of the determination of the question of the respective liability of the parties. 
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Subsequent to the execution of Exhibit A and to the making of the advance 
payments of the adjusted loss in the proportions agreed upon, the parties executed 
a formal arbitration agreement, Exhibit B, in which the precise questions sub- 
mitted to the arbitrators were formulated and the procedure outlined. 

It appears to be the contention of the defendants that the obligation imposed 
upon them by Exhibit A was to abrde by the award made in the arbitration therein 
agreed upon, that, because of what they term the incomplete and limited references 
made in the submission agreement, Exhibit B, the award did not necessarily re- 
quire a reallocation of the loss, and that their refusal to pay the amount required 
by such reallocation was not therefore a breach of their obligations under Exhibit 
A. Three drafts of the proposed arbitration agreement were prepared by Berry, 
the plaintiff's vice president. Two of these drafts contained the following clause: 
“And it is conceded by them [the defendants] that all of said loss that is not 
covered by said boiler insurance policy of the Hartford Company is covered by 
the policies of the Factory Mutuals.” This clause does not appear in the final 
draft of the submission. The defendants contend that by its omission the parties 
framed the arbitration submission in such fashion as to frustrate the whole pur- 
pose of the arbitration and make it impossible for the award to determine the 
question which the parties had agreed to submit to arbitration. It is apparent. 
that the parties did not intend any such result, and, furthermore, that that was 
not the result accomplished in the execution of the arbitration agreement, Exhibit 
B. 


[3] Defendants say in their brief that the case turns largely upon the negotia- 
tions with reference to the execution of the arbitration agreement and the word- 
ing of the three drafts, and have asked to have the finding corrected by adding 
certain paragraphs of the draft-finding detailing these negotiations more fully 
than they are set forth in the finding. From the finding, if corrected as requested, 
it appears that Wiley, defendants’ adjuster, objected to the clause quoted, for the 
reason that it might prejudice his case before the arbitrators if it appeared that 
the defendants conceded liability and the plaintiff did not, and suggested that the 
plaintiff make a reciprocal concession. Berry replied that it was understood that 
the arbitrators might award against the plaintiff any or all loss for which the de- 
fendants were not liable, and offered to have such statement incorporated in the 
submission agreement. After a letter from Wiley in which he renewed his sug- 
gestion of a reciprocal concession, it was agreed to leave out of the submission 
agreement the clause in question. Wiley was willing to leave this clause in the 
agreement if the plaintiff would insert a clause conceding that its policy covered 
all loss not covered by the defendants’ policies, but, for some reason which is not 
apparent, was unwilling to accept as its equivalent a clause that the plaintiff would 
pay for any or all loss for which the defendants were not liable. The omission 
from the final draft of the clause as to coverage which appeared in the other drafts 
apparently followed a disagreement between Berry and Wiley as to the phraseology 
of the agreement, and is not significant, as defendants claim, of an intention to so 
alter the substance of the arbitration already agreed upon as to make it impossible 
for the award to answer the question which the parties had agreed to submit to 
arbitration. / 

_ [41 The submission agreement itself (Exhibit B) gives no support to the de- 
fendants’ contention that in its execution the parties had abandoned their original 
agreement for a reallocation of the loss, which had been settled for in full, and a 
refund of the amount advanced by one party or the other for which it might be 
found not liable. It submitted three questions to the determination of the arbitra- 
tors: (1) Whether the explosion was caused by fire and the plaintiff thus relieved 
of all liability under its policy; (2) if it should be found that any part of the loss 
was within plaintiff’s policy whether any part of such loss was on property “spe- 
cifically insured * * * against similar liabilities” to those covered by defendants’ 
policies and the defendants to that extent relieved; and (3) if it should be found 
that none of the property was so “specifically insured” under the plaintiff's policy, 
hut that it was liable for part of the loss as not having been caused by fire, for 
what part of the loss it would be liable. It is apparent that, if it had not been the 
Purpose of the parties to absorb the entire loss, and had nonliability of both par- 
ties been within their contemplation, answers to those questions would not have 
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settled the controversy, and the arbitration would have been a futile thing. Fur- 
thermore, Exhibit B specifically provides for “the awarding by them [the arbitra- 
tors] in the redistribution among the parties hereto, of the amounts paid and agreed 
to be paid the assured by the parties hereto.” In Exhibit B the parties submitted 
to the decision of the arbitrators the precise question which in Exhibit A they had 
agreed to submit to arbitration, and there is implicit in it, as there was in Exhibit 
A, as the basis of the arbitration, the assumption that the liability for the loss 
rested between the parties, and that each party would pay the other all of the loss 
for which the others should not be found liable. It follows that, upon the finding 
of the arbitrators that the loss was caused by fire and that the plaintiff was not 
liable for any part of it, by virtue of the terms of Exhibit B, as well as the agree- 
ment contained in Exhibit A, the defendants became liable to refund to the plaintiff 
the advance payment which it had made to the Republic Steel Corporation. 

[5] Since the defendants’ liability was fixed by the original finding and award 
of the arbitrators, it was unnecessary, as the trial court stated, to consider the 
question of the validity of the supplemental award. The admission of this award 
in evidence could not, therefore, have harmed the defendants. 

The trial court did not err in overruling the defendants’ motion to expunge 
portions of the complaint. 

There is no error. 


In this opinion the other Judges concurred. 


ARONOFF et al. v. UNITED a? INS. CO. OF NEW YORK 
No. 9457. 
Supreme Court of Georgia. Dec. 15, 1933. 
172 Southeastern Reporter 59. 
1. INSURANCE. 
Fire policy provision voiding policy in case of any change in interest, title, 
or possession of property insured held valid. 
(For other cases, see Insurance, Dec. Dig. § 328[1].) 
3. INSURANCE. 


Where fire policy provided against waiver of conditions unless written upon 
or attached to policy, agent’s oral agreement to waive condition against change 
in possession of property insured held not to estop insurer from asserting viola- 
tion of condition, where policy was in insured’s possession and was not made 
accessible to agent, notwithstanding local custom of mailing such waivers to 
insured, to be held with policy. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


Syllabus by the Court. 

1. A condition in a policy of fire insurance, that the entire policy, unless 
otherwise provided by agreement indorsed thereon or added thereto, shall be 
void in case of any change in the interest, title, or possssion of the subject- 
matter of the insurance, whether by legal process or otherwise, is a reasonable 
and valid requirement; and, when the insured accepts a policy with this condition 
in it and commits a breach of such condition, he cannot recover in case the prop- 
erty is destroyed by fire. 

2. “A custom of trade or business does not by implication become a part of 
a written contract, when there is a distinct provision in the writing expressly 
denying the right claimed under the custom.” Vardeman v. Penn Mutual Life Ins. 
Co., 125 Ga. 117 (2), 54 S. E. 66, 5 Ann. Cas. 221. 

3. Where a policy of fire insurance provided that none of its provisions or 
conditions could be waived by any officer or agent unless the waiver should be 
“written upon or attached thereto,” an oral agreement by the agent of the insur- 
ance company to waive a condition against a change in the possession of the 
property by legal process would not estop the insurer from asserting a violation 
of such condition, where the policy was in the possession and control of the 
insured and was not made accessible to the insurer or its agent for the purpose 
of having the waiver indorsed thereon or attached thereto; and this is true not- 
withstanding the insured may have relied on the oral agreement to his injury. 

4. In the present case the petition failed to state a cause of action against 
the insurance company, and the general demurrer was properly sustained. 
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Russell, C. J., and Atkinson, J., dissenting. 

Error from Superior Court, Floyd County; James Maddox, Judge. 

Suit by E. Aronoff and others against the United States Fire Insurance Com- 
pany of New York. To review a judgment sustaining a general demurrer to the 
petition, plaintiffs bring error. 

Affirmed. 


BASTA et al. v. FARM PROPERTY MUT. INS. ASS’N OF IOWA. No. 42067. 
Supreme Court of Iowa. Dec. 12, 1933. 
252 Northwestern Reporter 125. 
2. INSURANCE. 

Insurer, regardless of written contract between itself and representative, 
would be bound by acts of representative which those with whom he dealt had 
reasonable right to believe he was authorized to do. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

4. INSURANCE. 

Mortgagee of destroyed premises held properly permitted, in action on fire 
policy, to testify to conversation with soliciting agent as to what insurer’s repre- 
sentative had said to agent respecting payment of claim. 

Testimony was admissible to show that reliance was placed upon 
statement, in view of fact that owner of premises had authorized mort- 
gagee to look after insurance, thereby tending to show that mortgagee, 
when representative’s statement was communicated to him, relied thereon, 
and because of such reliance did nothing further in the way of presenting 
proofs. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

5. INSURANCE. 

Whether conduct of insurer amounted to waiver of proofs of loss under fire 
policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. 

Instruction, in action on fire policy, relating to waiver of proof of loss, held 
not misleading or prejudicial. 

Instruction was to effect that insured had failed to furnish proofs of 
loss provided by policy and that in such connection burden was upon 
insured to establish waiver by preponderance of evidence and that if jury 
found from all evidence that there were such acts and conduct on part 
of insurer by its officers or agents or any of them with real or apparent 
authority to bind company, that would cause a man of ordinary judgment 
and discretion to believe that formal proofs of loss would not be required, 
and that the same had been waived, and that insured so believed, and so 
acted upon such belief, the insurer knowing it was causing plaintiff to so 
believe, would amount to waiver of such proof by acts and conduct of 
company. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

7. INSURANCE. 

_ Evidence in action on fire policy held sufficient to support instruction authoriz- 
ing jury to find that representative of insurer had authority to settle or adjust 
loss as respected waiver of proofs. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from District Court, Polk County; Allan A. Herrick, Judge. 

_ Action at law to recover amount claimed due plaintiff on a policy of fire 
insurance. From a decree and judgment thereon in favor of plaintiff, defendant 
appeals. 

Affirmed. 

Howe & Howe, of Des Moines, for appellant. ; ; 

Emmert, James, Needham & Lindgren, of Des Moines, and Swan, Martin & 
Newton, of Stuart, for appellee. 

DoneEGAN, Justice. 
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Michael Basta, plaintiff, was the owner of a farm near Monteith, in Guthrie 
county, Iowa, on which his coplaintiff, Anderson Fenimore, held a mortgage for 
$2,000. The house upon said farm was insured in the defendant company for 
$1,000. The house was occupied by Arthur Volz and Elsie Volz, his wife, as 
tenants of Michael Basta. On the evening of September 10, 1931, Mir. and Mrs. 
Volz having returned to the home found a fire in the kitchen, hastened to get the 
help of neighbors, and the fire was supposedly put out after having damaged the 
walls near the kitchen stove and in two adjoining rooms. Mr. and Mrs. Volz did 
not remain in the house but spent the night with neighbors. They also remained 
away from home on the following night on account of the damage which had 


been done, and on this night, September 11, 1931, the house was completely 
destroyed by fire. 


The defendant company having refused to pay the loss, this action was com- 
menced by the plaintiff on the 19th day of January, 1932. In his petition and 
amendment thereto the plaintiff alleged the occurrence of the fire resulting in 
the complete destruction of the house, and alleged that the defendant company 
had waived the filing of proofs of loss as provided in the policy. The defendant 
company answered, denied generally the allegations of the petition, and expressly 
denied that any verified proofs of loss had been filed or that there was any 
waiver of such proofs by the defendant. The case was tried to a jury, which 
returned a verdict in favor of the plaintiff for the full amount of the policy and 
interest. From the judgment entered upon such verdict, the defendant’ appeals. 


The real question at issue in this case is whether the defendant insurance 
company waived the filing of verified proofs of loss. The application for the 
policy in question was made out for the plaintiff by one Meyer, a soliciting agent 
for the defendant company at Menlo, Iowa. Meyer testified that Mr. Stanley, an 
officer of appellant company, had told him that whenever there was a fire loss 
to telephone the company or notify them by mail so they would know about the 
claim. On September 11th, the day following the first fire, Meyer, after visiting 
the premises, wrote the defendant company to send an adjuster “to settle the 
claim of Roy Hays, Menlo, Iowa, and Mike Basta and Arthur Volz, 1% miles 
north and 1 mile west of Monteith, as they had a partial loss on household goods 
on September 10, 1931, about ten P. M.” The defendant company held a policy of 
insurance on the household goods of Arthur Volz as well as on the house owned 
by Basta. Meyer also wrote Fenimore and told him of the fire. Fenimore lived 
near Peru, in Madison county, Iowa. 


About September 17, 1931, J. H. Bayne, a representative of appellant com- 
pany, called upon Meyer and told him that he came to look about a couple of 
fires. At that time Meyer told Bayne that the house in question was a total loss 
and Bayne said he would go out and see it. Bayne did visit the scene of the fire 
that afternoon, and talked with Elsie Volz, wife of the tenant, on whose furniture 
appellant also had written a policy of insurance. Later, on the same day, Meyer 
saw Bayne at Stuart, Iowa, and testified that Bayne told him “that there was a 
total loss out there and they had to pay this claim and he would go out and 
hunt Mike Basta up and for me not to worry about it.” Bayne denies that he made 
this statement. On receiving word from Meyer that the house had been destroyed, 
Fenimore went to see Meyer, but did not find him. He then went to see Basta, 
who was working near Winterset, Iowa, told Basta of the fire, and Basta told 
Fenimore to look after the insurance. Following this visit of Fenimore to Basta, 
Fenimore met Meyer in the office of a Mr. Strong in Stuart, Iowa, and there 
Meyer told Fenimore that Bayne had told him (Meyer) that he would look after 
the claim, and that it would be paid, and that Bayne had told him that Bayne 
would go out and find Mike Basta and settle the claim. At this meeting, which 
it is claimed took place September 25, 1931, there was present, besides Meyer 
and Fenimore and Mr. Strong, a Mr. Hill. Fenimore told Meyer to look after 
the insurance and Meyer said that he would do so. At that same time, in the 
presence of Fenimore, Strong and Hill, it is claimed by appellee that Meyer 
wrote a second letter to the defendant company, containing statements that Feni- 
more, Strong, and Hill told him to write, stamped it, and mailed the letter in the 
post office in Stuart, Iowa. The defendant company admits the receipt of the 
letter of September 11th, notifying it of the first fire, but denies that it received 
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the last above-mentioned letter which Meyer claims to have written and mailed 
from Stuart, Iowa. 

{1, 2] I. Appellant alleges that the court erred in permitting the witness 
Meyer to testify to the conversation between himself and J. H. Bayne in which 
he claims that Bayne told*him “that there was a total loss out there and that 
they would pay this claim and that he (Bayne) would go and hunt up Mike 
Basta and for me (Meyer) not to worry about it,” on the ground that it is not 
shown that Bayne had any authority to bind the insurance company. In sup- 
port of its contention, appellant introduced its contract with Bayne. The 
contract thus introduced contained provisions to the effect that: “Said J. H. 
Bayne shall give his entire time to the appointment of agents and soliciting of 
insurance only. * * * He shail have no authority to adjust losses or handle them 
in any way excepting such as may be referred to him, and then only as directed 
in any individual case.” In addition to this, appellant introduced the testimony 
of: Forest Huttenlocher, the president of appellant company, and of J. H. Bayne, 
who both testified that Bayne had no authority to adjust losses except when 
specifically authorized to do so. It appears in the evidence, however, that the 
appellant company had no other full-time employee except Bayne who adjusted 
losses, and that, although Huttenlocher stated that he was the only adjuster 
tor the company, except as he appointed them for particular matters, he had, 
according to his own testimony, “spent maybe three or four weeks out of the 
whole year in adjusting losses,’ in 1931. On cross-examination of Bayne, the 
reports made by him to the company were introduced and showed a practically 
continuous course of adjustments made in behalf of the company by Bayne during 
the entire year 1931. Moreover, Bayne was sent to the scene of the fire in 
question in response to Meyer's letter which told the company to “send the 
adjuster out at once to settle the claim of Roy Hayes, Menlo, Iowa, and to Mike 
Basta and Arthur Volz 1%4 miles north and 1 mile west of Monteith.” Regard- 
less of the terms of the written contract between appellant and Bayne, the 
uppellant would be bound by the acts of Bayne, which those with whom he dealt 
had a reasonable right to believe he was authorized to do. In Nertney v. 
National Fire Ins. Co., 199 Iowa, 1358, 203 N. W. 826, 828, we said: “It is often 
said that an insurance company must act through agents who deal directly with 
those whose property it insures. They look to and rely upon the agent as the 
{ull and complete representative of the company in all that is said and done in 
making the contract, and have a right to so regard him. ‘The powers of the 
agent are, prima facie, coextensive with the business intrusted to his care, and 
will not be narrowed by limitations not communicated to the persons with whom 
he deals.’ * * * ‘These restrictions in the application on the power of the agent 
do not affect the authority of the general agent to do what those dealing with 
him were authorized to believe he had the right to do.’” 

In Grant v. Humerick, 123 Iowa, 571, 94 N. W. 510, it is stated: “That an 
agency may be implied or presumed from the conduct of the parties, no one will 
deny; and it is a general rule that where a party has so acted as to reasonably 
warrant the presumption that another is his agent for general or specific pur- 
poses, ‘whether it be in a single transaction or in a series of transactions, his 
authority to act for him in that capacity will be conclusively presumed,’ so far 
as it may be necessary to protect third persons who have acted in good faith 
and with reasonable prudence.” 

See, also, Boylan v. Workman, 206 Iowa, 469, 220 N. W. 49; Fishbaugh v. 
Spunaugle, 118 Iowa, 337, 92 N. W. 58. 

We think the evidence was such that the jury could have found that Bayne 
had apparent authority to settle the loss and that there was no error in allowing 
his statement tobe introduced in evidence. 


[3] II. Appellant contends that the trial court erred in permitting the wit- 
ness Meyer to testify to the conversation between himself and Fenimore in which 
he claimed to have told Fenimore that Bayne had told him (Meyer) that there 
was a total loss, that the company would pay the loss, and that Bayne would 
go out and hunt up Mike Basta and make settlement with him, and that Meyer 
need not worry about it. This contention is based upon the claim that Bayne 
was a mere special agent with limited powers; that Meyer was a mere soliciting 
agent; that Fenimore was merely the mortgagee in no way representing the 
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defendant company; and that, because of the lack of authority in either Bayne, 
Meyer, or Fenimore to represent the defendant, the repetition by Meyer to 
Fenimore of what Bayne had told Meyer was merely hearsay. Of course, if the 
witness Bayne did not have the authority to adjust this loss or to bind the 
company, it would be immaterial what he might have said in reference to the 
settlement of the loss, and a repetition of this statement would be subject to the 
objection made by appellant. As we have already seen, however, there was 
sufficient evidence from which the jury might determine that Bayne did have 
authority to represent the defendant company and adjust the loss; and, if the 
jury should find that he had such authority, his statement to Meyer would not 
only be material and competent evidence, but the repetition of this statement 
to Fenimore, who was the mortgagee and therefore interested in the insurance, 
would like wise be material and competent. If it be a fact, and we think there 
is evidence from which the jury might have so found, that Bayne did have at 
least apparent authority to adjust the loss and to bind the company and that 
he made the statement in regard to payment of loss, as claimed by Meyer, we 
think it reasonably may be inferred that the appellant company would naturally 
expect Meyer to communicate the statement to those interested in the insurance, 
and that, when those interested in the insurance received such information, their 
actions in connection with the collection of the insurance would be influenced 
by the information thus received. We find no error in allowing the evidence 
complained of to be introduced. 

[4] III. Appellant alleges that the court erred in permitting the witness 
Fenimore to testify to his conversation with E. H. Meyer as to what Bayne 
had said to Meyer, and that he relied on what Bayne said, because this was a 
mere self-serving declaration. Whether or not reliance was placed upon the 
statement made by Bayne was an important matter in this case. It was neces- 
sary to show that reliance was placed upon this statement. There was evidence 
to show that Basta authorized Fenimore to look after the insurance; that 
Fenimore went to see Meyer in regard to the insurance; and that Meyer told 
Fenimore of the statement made by Bayne. We see no reason why Fenimore 
should not be allowed to show that Bayne’s statement was communicated to 
him, that he relied upon it, and that because of such reliance he did nothing 
further in the way of presenting proofs. 

[5] IV. Appellant contends further that the court erred in refusing to direct 
« verdict for the appellant at the close of appellee's testimony, because appellee 
had failed to establish a waiver of proof of loss. After the court had overruled 
this motion, appellant did not rest its case, but proceeded to introduce testimony 
on its own behalf. At the close fo all the testimony the appellant again moved 
the court for a directed verdict. This motion contained the same grounds which 
were stated in the motion for a directed verdict made at the close of plaintiff's 
testimony, in addition to other grounds. It is necessary, therefore, to consider 
only the allegation of error based upon the order of court overruling the motion 
of appellant for a directed verdict made at the close of all the testimony. 

This motion contained six grounds. All except one of these grounds dealt 
with the alleged insufficiency of the evidence to establish a waiver of proof of 
loss. The other ground was that a verdict against the defendant would be 
based entirely upon hearsay testimony. The question of hearsay testimony has 
already been considered in the foregoing divisions of this opinion. We confine 
ourselves, therefore, to the question of the sufficiency of the evidence to support 
the claim of a waiver of proof of loss. 


Both the policy and a statute of this state (Code 1931, §§ 8978, 8986) provide 
for the service of proof of loss upon an insurance company before the insured 
will be entitled to recover. This provision is for the protection of the insurer, 
and, being for its protection, it may be waived. This doctrine is so firmly 
established in this state that it seems hardly necessary to cite authorities in 
support thereof. As said in Nicholas v. Iowa Merchants’ Mutual Insurance 
Company, 125 Iowa, 262, 101 N. W. 115, 118: “That an insurance company may 
waive proofs of loss, notwithstanding the provisions of the statutes quoted, is 
too well settled to require the citation of authorities; and the only question 
for our determination here is, was there sufficient evidence of waiver to take 
the case to a jury? Waiver is the intentional relinquishment of a known right. 
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Defendant knew its right to have statutory proofs of loss, but it could waive 
this by such acts or conduct on its part as to justify the conclusion that it was 
not intending to insist upon full compliance with the statute. It could also waive 
by refusing to pay the loss.” 

That a promise to pay will amount to a waiver is established by the case 
of Lake v. Farmers’ Insurance Company, 110 Iowa, 473, 81 N. W. 710, 712, 
wherein we said: “The waiver is put on the ground that an insurer whose con- 
duct is such as to induce the insured to rest under a well-founded belief that 
strict performance with a condition will not be insisted on cannot in good faith 
afterwards set it up as a bar to recovery. * * * On principle, the promise to 
pay should be as effective as a waiver of proofs as the denial of liability; for 
in the one case, as in the other, furnishing proofs would be but an idle and 
useless ceremony. Besides, a promise of settlement would be inconsistent with 
insistence on strict compliance with the conditions of the contract. * * * The 
company should be given large liberty in the matter of investigating the char- 
acter of the loss, but, when this has been done, and promise to adjust, to 
determine what is due, is made, on certain conditions, the insured has the right 
to rely thereon; and if he does so, and omits formal proofs of loss, it does not 
lie with the insurer to gainsay the natural results of its conduct.” 

Other cases confirm the rule announced in the cases above cited and make it 
apparent that, as said in Lake v. Farmers’ Ins. Co., supra, “an insurer whose 
conduct is such as to induce the insured to rest under a well-founded belief 
that strict performance with a condition will not be insisted on cannot in good 
faith afterwards set it up as a bar to recovery.” 

What was the conduct in this case upon which the appellee based his belief 
that a strict performance would not be required? Following the fire, Meyer, the 
insurance company’s soliciting agent, pursuant to instructions which he had pre- 
viously received from the appellant company, wrote to the appellant telling it of 
the fire and asking it to send out an adjuster. Several days thereafter, Bayne, 
who was representative of the company, appeared at Meyer’s residence and told 
nim that he had come to look about a couple of fires. Meyer told him that the 
house was a total loss, burned to the ground, and Bayne said he would go and 
see it. The evidence showed that he did visit the scene of the loss; that he told 
Mrs. Volz that he was from the insurance company; and that he stayed there 
from half to three-quarters of an hour. In the evening of the same day, Bayne 
met Meyer at Stuart and, according to Meyer’s testimony, there told him that 
it was a complete loss, that the company would pay it, that he would look up 
Basta, that it would be paid at the end of sixty days, and that he (Meyer) need 
pay no further attention to it. As we have already seen, there was evidence from 
which the jury could have found that Bayne had authority to adjust the loss and 
to bind the appellant company. In addition to this, there is further evidence tend- 
ing to show that the company had entered on its records a notation of the loss 
under this particular policy, and that these records showed the names of both 
Basta and Fenimore as interested in the claim. The records of the insurance 
company also show that they were altered, and that the date of loss and number 
of the policy had been erased. 

There was further evidence tending to show that, after Meyer had written 
to the appellant, on September 11th, telling it of the fire and asking it to send 
an adjuster, he met Fenimore at Strong’s office in Stuart, about the 25th of 
September, and told him of Bayne’s statement, and that at that time and place, 
pursuant to Fenimore’s request that he look after the insurance, he wrote 
another letter to appellant company in reference to the loss, and that this letter 
was placed by him in an envelope with postage and mailed to the appellant :om- 
pany. 

We think the evidence is such that the jury could have found therefrom that 
the appellant company received Meyer’s letters of both the 11th and of the 25th 
of September; that it sent Bayne out to investigate the loss, and that Bayne did 
have at least apparent authority to adjust the same; that the statement made by 
Bayne was such and was made under such circumstances that both Bayne and 
the appellant company would reasonably expect it to be communicated by Meyer 
to the persons carrying the insurance; that having, through Bayne, told Meyer 
that the loss would be paid, and expecting that Meyer would communicate this 
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statement to the insured, and having received Meyer’s second letter of September 
25th, after he had been authorized by Fenimore to look after the insurance for 
both Fenimore and Basta, the appellant company led Fenimore and Basta and 
Meyer as their agent to believe that no further proof would be required; and 
that, because of the conduct of the appellant company, as shown by all these 
facts and circumstances, it was a question for the jury to determine whether or 
not this conduct would amount to a waiver. 


[6] V. Complaint is made because of the court’s instruction No. 5, on the 
ground that it permitted the jury to consider all acts and conduct of the appel- 
lant company without limiting it to such acts and conduct as came to the know- 
iedge of the plaintiff, and permitted the jury to find that the appellant knew that 
it was misleading the plaintiff when there was no evidence upon which such 
a finding could be based. Instruction No. 5, after stating that the appellant com- 
pany had the right to be furnished with proof of loss, proceeded to tell the jury 
that this requirement could be waived by the company, and in this connection said: 


“In the present case you are instructed that plaintiff failed to furnish the 
proofs of loss provided for by said policy and by law, and that plaintiff does 
rely upon a waiver of the same by defendant. 

“In that connection the burden is upon plaintiff to establish such waiver by 
a preponderance of the evidence. You are instructed that if you find from all 
the evidence in this case that there were such acts and such conduct on the 
part of the defendant by its officers, or agents, or any of them, with real or 
apparent authority as hereinafter defined to so bind the company, that would 
cause a man of ordinary judgment and discretion to believe that formal proofs 
of loss within 60 days would not be required, and that the same had been waived, 
that plaintiff so believed and so acted upon such belief, the company knowing it 
was causing plaintiff to so believe, would amount to a waiver of such proofs by 
acts and conduct of the defendant company. But in the event you find plaintiff 
has failed to so establish said waiver by a preponderance of the evidence, then 
your verdict will be for the defendant.” 

As, already stated, we think the evidence sufficient to present the question 
of waiver to the jury, and we find nothing in the court’s instruction which was 
misleading or prejudicial to the appellant. Had appellant desired further instruc- 


tion on the question of waiver, such instruction should have been requested. 
In the absence of such request, we find no error. 


[7] VI. Objection is also made to instruction No. 6 given by the court, on 
the ground that it permits the jury to find that Bayne had authority to settle 
or adjust said loss, or apparent authority to do so, without instructing the jury 
in any way as to what could be considered in determining apparent authority. 
The portion of the instruction dealing wih Bayne’s authority is as follows: “The 
defendant claims that its employe, J. H. Bayne, who has testified in this case, 
was without authority to waive the proofs of loss required by the policy sued 
upon herein and by law. In this connection, unless you find from all the evi- 
dence in this case, written and oral, either that said Bayne had actual authority 
to settle or adjust the loss for which this action is brought, or such apparent 
authority as would lead a person of reasonable or ordinary prudence and busi- 
ness judgment to believe that Bayne had said authority to settle or adjust said 
loss, then you as jurors must find that said Bayne had no authority to waive 
said proofs of loss, and in that event your verdict must be for the defendant.” 

We think the facts and circumstances in evidence were sufficient to support 
the instruction given by the court, and that this instruction was such as would be 
easily understood by the jury without further elaboration. Had the defendant 
desired further instruetion it should have requested same. 


VII. Appellant’s final objection is that the trial court erred in not permitting 
the witness Bayne to testify that he found the fire to be of incendiary origin, 
that the property was used for the sale of intoxicating liquor, and that this 
fact was reported by him to the appellant company. The only part of the 
record having any reference to the matter referred to in this assignment of 


error made 'by the appellant appears in the evidence of the witness Bayne, and 
is as follows: 
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“I told him (Huttenlocher) what Mr. Volz had told me and what the 
Deputy Sheriff had told me. . 

“Q. What did you tell Mr. Huttenlocher as president of the defendant com- 
pany you had ascertained from Mr. Volz with respect to the circumstances of 
this fire? 

“Mr. James: That is objected to as hearsay; incompetent, irrelevant and 
immaterial, and in no way binding upon the plaintiff. 

“The Court: Sustained. (Defendant excepts.) 

“Judge Howe: I suppose, your honor, that at the proper time we may let 
the record show what his answer would have been. 

“The Court: Yes. 

“Tudge Howe: That is all. You may cross examine.” 

[8] No affirmative defense alleging the incendiary origin of the fire, or 
the use of the property for an unlawful purpose, was pleaded by the defendant. 
The evidence shows that the house was worth from $1,500 to $2,000, while the 
insurance was $1,000. So far as the record shows, the defendant did not offer 
to prove either of the affirmative defenses referred to in its assignment of error, 
and did not ask leave to amend its pleading in order that such proof might be 
made competent and material. We find no error in the court’s ruling on the 
evidence offered. 

Appellant’s motion to strike appellee’s amendment to abstract, which was 
submitted with the case, is hereby overruled. 

The judgment of the trial court is affirmed. 

Affirmed. 


Albert, C. J., and Evans, Kindig, and Claussen, JJ., concur. 





DEVAULT v. WESTERN GRAIN DEALERS’ MUT. FIRE INS. CO. 
No. 31401. 
Supreme Court of Kansas. Jan. 27, 1934. 
28 Pacific Reporter (2d) 735. 
1. INSURANCE. 

Fire insurer may, after loss has occurred, waive provision of policy requiring 
proof of loss. 

For other cases, see Insurance, Dec. Dig. § 555.) 

2. INSURANCE. 

Generally, adjuster employed by insurer to adjust fire loss has apparent 
authority, while engaged in making adjustment, to waive proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

3. INSURANCE. , 

Where no limitation on adjusters’ authority in attending to fire loss was 
indicated by insurer, and adjusters came as insurer’s agents having authority to 
do whatever insurer could do with respect to subject of loss, adjusters had 
authority to waive proof of loss 

(For other cases, see Insurance, Dec. Dig. § 566[2].) 

4. INSURANCE. 

Waiver of proof of loss by adjuster may be by parol notwithstanding pro- 
vision of fire policy that waiver of terms must be indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 557.) 


Syllabus by the Court. 

1. A fire insurance company may, after loss has occurred, waive a provision 
of the policy requiring proof of loss. 

2. Generally an adjuster employed by the insurer to adjust a fire loss has 
apparent authority, while engaged in making an adjustment, to waive proof of 
loss, and in this instance an adjuster had such authority. 

3. Waiver of proof of loss by an adjuster in the course of an adjustment 
of a fire loss may be by parol, notwithstanding a provision of the policy that waiver 
of any of its terms must be indorsed on or attached to the policy. 

4. Various assignments of error relating to the proceedings in an action to 
recover on a fire insurance policy considered, and held to be without merit. 

Appeal from District Court, Mitchell County; W. R. Mitchell, Judge. 
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Action by T. J. Devault against the Western Grain Dealers’ Mutual Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


R. L. Hamilton and Max L. Hamilton, both of Beloit, for appellant. 
Ralph H. Noah, of Beloit, for appellee. 
Burcu, Justice. 


The action was one to recover on a fire insurance policy. Plaintiff prevailed, 
and defendant appeals. 


The policy covered a dwelling house in Beloit. On the night of September 10, 
1931, it was much damaged by fire. The next forenoon defendant’s local agent, 
E. W. Reiter, notified defendant of the fire, and that the estimated loss was $1,500. 
On December 12, defendant wrote Reiter that it had written and wired the Uni- 
versal Adjustment & Automobile Fire Casualty Inspection Company, of Salina, 
to give the matter immediate attention, and had requested the adjuster to see 
Reiter before making adjustment. Subsequently, H. S. Wright, H. W. Tharp, 
and another, representatives of the adjustment company, proceeded to Beloit, 
made an examination of the building, and negotiated with plaintiff for settlement 
of loss. Carpenters prepared estimates, and various propositions of settlement 
were considered—to rebuild the house, to take it down and build a new house, 
and to pay money. In the course of the negotiations the subject of proof of loss 
was mentioned, and Wright said he needed no additional proof of loss. Wright 
finally said plaintiff’s figures were too high, and said, “We will make settlement, 
and we will pay $1,500.” 

The policy required proof of loss giving specified information. The petition 
pleaded proof of loss. When it appeared defendant had merely been notified of 
loss, plaintiff asked leave to amend to show waiver of proof of loss. The amend- 
ment was allowed, and defendant complains. The amendment substituted one 
allegation for another according to the facts, and was manifestly proper. 


[1-3] There is no dispute the Salina company was defendant’s adjuster, and 
that Wright and his associates represented the Salina company. The weight of 
authority is that an adjuster has apparent authority to waive proof of loss. 26 
C. J. 394. In this instance defendant said the Salina company had been asked 
to give the loss referred to in Reiter’s telegram immediate attention. No limita- 
tion on the adjuster’s authority in attending to that fire loss was indicated. Wright 
and his associates came on the scene as agents of defendant, held out as having 
authority to do whatever the company could do with respect to the subject of 
loss. By conduct and conversation they endeavored to make speedy and con- 


clusive adjustment of the loss, and in the progress of the negotiation Wright said 
he did not need any additional proof of loss. 


[4| The waiver was a parol waiver. The policy contained a provision to 
the effect that nobody representing the defendant could waive any term of the 
policy unless the waiver were indorsed on or were attached to the policy. It is 
familiar law in this state that an insurance company may not so restrict its own 
capacity for future action, and the weight of authority is that an agent having 
authority or apparent authority may waive proof of loss by parol, notwithstanding 
the policy provision. 26 C. J. 395. The question of waiver was well presented 
to the jury by the instructions, and no substantial error was committed by the 
court in dealing with any phase of the subject. 

Defendant amended its answer “to conform to the proof” by alleging that, 
subsequent to delivery of the policy, plaintiff gave a real estate mortgage on the 
house, in violation of the terms of the policy. There was testimony the instru- 
ment was without consideration, was used solely for plaintiff's own private pur- 
poses, created no obligation or lien in favor of anybody, and in fact was not a 
mortgage. The matter was properly submitted to the jury, the jury believed the 
testimony, and found for plaintiff. 


A defense that the fire was of incendiary origin was so lacking in merit that 
the court properly withdrew it from the jury. 


There are numerous complaints of the proceedings which have not been 
referred to. They have all been considered. No error was committed which 
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affected the substantial rights of defendant, and the judgment of the district 
court is affirmed. 
Hutchison, J., not participating. 





OBERST v. FARMERS’ UNION MUT. INS. CO. OF KANSAS. No. 31398. 
Supreme Court of Kansas. Jan. 27, 1934, 
28 Pacific Reporter (2d) 779. 
INSURANCE. 

Where building was totally destroyed without criminal fault of insured, and 
defense of fraud in obtaining policy was not maintained, amount of fire policy 
became liquidated demand, under valued policy statute, and insured’s failure to 
supply proofs of loss within time specified in policy did not defeat right of 
recovery (Rev. St. Supp. 1931, 40—905). 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Syllabus by the Court. 

Under the terms of the valued policy act, R. S. 40—413, R. S. Supp. 1931, 
40—905, where a farm house covered by a fire insurance policy was totally 
destroyed by fire without criminal fault on the part of the insured, and where no 
defense of fraud in obtaining the policy was maintained, the amount of insur- 
ance written in the policy became a liquidated demand and liability against the 
insurer, and a failure on the part of the insured to supply proofs of loss within 
the time specified in the policy did not defeat his right of recovery. 

Appeal from District Court, Sedgwick County, Third Division; Grover 
Pierpont, Judge. 

Action by Owen Oberst against the Farmers’ Union Mutual Insurance 
Company of Kansas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. W. Burch, B. I. Litowich, La Rue Royce, L. E. Clevenger, and E. S. 
Hampton, all of Salina, for appellant. 

John Madden, John Madden, Jr., and L. C. Gabbert, all of Wichita, for 
appellee. 

Dawson, Justice. 

This was an action to recover on a policy of fire insurance on a farm house. 

The case is part of the aftermath of an appalling tragedy which occurred 
in Butler county some years ago, the repercussions of which have been chronicled 
in our reports. State v. Oberst, 127 Kan. 412, 273 P. 490; In re Oberst, 133 Kan. 
364, 209 P. 959: Oberst v. Mooney, 135 Kan. 433, 10 P.(2d) 846. 

Briefly the facts of present concern were these: On and for some years 
prior to April 20, 1928, one W. F. Oberst, his wife and family, consisting of six 
children (including this plaintiff), resided on a farm which he owned free of 
‘ncumbrance. On that date he held a fire insurance policy issued by defendant 
for $1,500 covering his farm house (and separately covering other farm buildings 
not involved) which had been issued on October 18, 1926, and on which the 
premium had been paid for a term of five years. 

On the evening of April 20, 1928, W. F. Oberst and his wife and five of his 
children met their deaths and their bodies were incinerated in their farm home, 
which at the time was burned to the ground. 

On May 5, 1928, this plaintiff, then seventeen years and some months old and 
the only survivor and heir at law, was arrested for the murder of his father and 
mother and five brothers and sisters; and on June 13, 1928, pursuant to a plea 
of guilty he was incarcerated in the penitentiary under seven sentences of life 
imprisonment. 

On the day following the fire, the defendant’s local soliciting agent wrote to 
his company as follows: 

“Burns, Kan., Apr. 21, 1928. 
“Farmers Union Ins. Co. 
“Salina, Kan. 

“On April 20—at about 8 o'clock in the evening William Oberst Dwelling 
House Burned a complete Loss. It was insured in your co. Mr. Oberst Wife & 
five children were burned to death in the building cause unknown 

“Resp. Yours E. E. Lister” 
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On April 25, 1928, Fred Oberst, brother of W. F. Oberst, was appointed 
and qualified as administrator of his dead brother’s estate. He employed an 
attorney who on July 2, 1928, wrote to defendant as follows: “I * * * wish to 
arrange with you for payment of the policy of insurance on the house of W. F. 
Oberst farm which was totally destroyed by fire, April 20th. Please send the 
blanks for proof of loss and any instructions which you desire followed in con- 
nection with the same.” 

On August 13, 1928, proof of loss was submitted to defendant by the admin- 
istrator on a blank form furnished by defendant, in which was a statement touch- 
ing the origin of the fire, as follows: “Said to have been caused by son of insured 
setting fire to the property.” 

Defendant acknowledged receipt of this proof of loss and in the same letter 
referred to the 60 days’ time given defendant by law to settle or reject the 
claims. Following that interval, action was begun by the administrator to recover 
on this policy. Defendant demurred on the ground that the administrator had 
no right to maintain the action. Thereafter the cause lay dormant until Novem- 
ber 14, 1932, when the demurrer was sustained and.the action dismissed. 

On January 12, 1929, the judgment and sentence of the district court imposed 
on plaintiff for the murder of his father and the similar judgments for the six 
other homicides were reversed; and on February 23, 1929, by special mandate 
of this court plaintiff was delivered by the warden of the penitentiary to the 
sheriff of Butler county, and thereafter confined to jail for the space of two years, 
during which time he was subjected to three inconclusive trials for the murder 
of his father, and until he was released on bond by order of this court pending 
its review of an order of the district court transferring the cause for trial to 
another jurisdiction. In re Oberst, supra. On October 10, 1931, all criminal 
proceedings against plaintiff were nolled and he was discharged. Meantime he 
had attained his majority, and on October 6, 1931, he wrote to defendant as 
follows: 


“Wichita, Kan., Oct. 6, 1931. 
“Farmers Union Mutual Insurance Company of Kansas. 


“Salina, Kansas. 
“Gentlemen: 


“This is to notify you that the home of W. F. Oberst, covered by your policy 
A-9354. was totally destroyed by fire on the 20th of April, 1928. 

“This is the same fire for which Fred Oberst, Administrator of the estate 
of W. F. Oberst, brought suit in Butler county, Kansas, and is now pending, for 
the recovery under your policy. 

“Owen Oberst, the undersigned, and sole and only heir of the insured, attained 
his majority September 11, 1931, and makes this notice within the thirty days 
after his disability was removed. 

“If proof of loss is required by your company, please send your form of 
proof of loss and I shall make such statement as you may require covering the 
facts under my oath and return the same to you. 

“Witness my hand the day and date first above written. 


“Owen Oberst.” 

In response to this letter the defendant advised plaintiff that the subject- 
matter of the correspondence was in the hands of its lawyers. Hence this law- 
suit. 

Plaintiff’s petition set up the pertinent facts and attached a partial copy of 
the insurance policy on which the defendant’s by-laws were printed. 

Defendant answered with a general denial, but admitted the execution of 
a policy of insurance on the property in question, and alleged that no proof of 
loss was made within the time and manner provided by the by-laws, and further 
alleged that the property “was intentionally burned ~by the plaintiff.” 

Plaintiff's reply pleaded the facts which we have narrated above in our state- 
ment of the case. 

The cause was tried before a jury. The evidence developed no serious dispute 
of fact. Defendant offered no evidence to support the plea that plaintiff had 
burned the building. Plaintiff took the initiative in adducing evidence that his 
confessions of several years before touching the burning of the house (and 
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the murdering of members of his family) were given under duress and untrue. 
However, since defendant abandoned that issue after tendering it, the defense of 
alleged arson went out of this case. 

The jury returned a verdict for plaintiff, and judgment was entered accord- 
ingly. 

Defendant appeals, directing attention to certain of its by-laws which were 
a part of the terms of the insurance contract, and which it still relies on as a 
bar to a recovery. These, in part, read: 

“Article 16—Notice and Proof of Loss. If loss occur the insured shall give 
immediate notice of the loss in writing to the Secretary and failure to give such 
notice within thirty days shall void the claim; * * * and within sixty days after 
the loss unless such time is extended in writing to the company, shall render a 
statement to this company signed and sworn to by said insured, stating the knowl- 
edge and belief of the insured as to the time and origin of the fire; the interest 
of the insured and of all others in the property; * * * and changes of title, 
* * * of said property since the issuing of the policy’* * * .” 

“Article 18—Avoidance of Policy. * * * This entire policy unless otherwise 
provided by agreement endorsed thereon or added thereto by the secretary shall 
be void if the insured * * * shall fail to make proof of loss as provided by these 
by-laws.” 

Neither in defendant’s answer nor in its brief is any point made on the fact 
that notice of the fire was not given by the insured (whose body was burned in 
the holocaust) nor by plaintiff as successor in interest. Notice was promptly 
given to defendant by its own local representative who, however, was not charged 
with such a duty. On the efficacy of such a notice, see Germania Fire Ins. Co. 
y. Curran, 8 Kan. 9; Stimpson v. Monmouth Ins. Co., 47 Me. 379; Mellen v. 
United States Health & Accident Ins. Co., 83 Vt. 242, 75 A. 273. 


But defendant emphasizes the point that the requisite proofs of loss were 
not given within 60 davs after the fire. and that in consequence liability was not 
perfected against it. On this point the trial court gave an instruction to the 
jury complained of which reads: “You are further instructed that if you find 
that the property was totally destroyed by fire and notice of same was given 
further proof was not required, and if otherwise entitled to recover, the plaintiff 
would be entitled to recover the full amount of the policy on the house, to-wit, 
$1,500.” 

Defendant cites several of the earlier cases of this court like Burlington 
Insurance Co. v. Ross, 48 Kan. 228, 29 P. 469, in which it was held that a failure 
of the insured to supply the proofs of loss within the time required by the 
terms of the policy, except where they were waived, would render plaintiff’s 
claim subject to demurrer or nonsuit. Such decisions, however, were rendered 
prior to the enactment of the valued policy law. Laws 1897, ch. 142; R. S. 
40—413; R. S. Supp. 1931, 40—905. That statute provides: “Whenever any 
policy of insurance shall be written to insure any improvements upon real prop- 
erty in this state against loss by fire, tornado or lightning, and the property 
insured shall be wholly destroyed, without criminal fault on the part of the 
insured or his assigns, the amount of insurance written in such policy shall be 
taken conclusively to be the true value of the property insured, and the true 
amount of loss and measure of damages, and the payment of money as a premium 
for insurance shall be prima facie evidence that the party paying such insurance 
is the owner of the property insured: Provided, That any insurance company 
may set up fraud in obtaining the policy as a defense to a suit thereon.” R. S. 
40—413, R. S. Supp. 1931, 40—905. 


In this case the insured property was wholly destroyed, and while the valued 
policy statute quite properly recognizes the insurer’s right to invoke a defense 
of fraud, the prevailing construction of such statutes is that where the property 
is wholly destroyed the insured has a cause of action based on what is in effect 
a liquidated demand against the insurer, and that proof of loss becomes imma- 
terial and the failure of insured to supply it will not defeat a recovery on the 
policy. Liverpool & L. & G. Insurance Co. v. Heckman, 64 Kan. 388, 67 P. 879; 
Minneapolis F. & M. Ins. Co. v. Fultz, 72 Ark. 365, 80 S. W. 576; Roe v. Dwell- 
ing-House Ins. Co., 149 Pa. 94, 23 A. 718, 34 Am. St. Rep. 595; Am. Cent. Ins. 
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Co. v. Terry (Tex. Com. App.) affirmed by Supreme Court (1930) 26 S. W.(2d) 
162. Recent cases to the same effect are Cara v. Newark Fire Ins. Co., 312 Pa. 
489 (May 22, 1933) 167 A. 356; Security Ins. Co. v. Vines (Tex. Civ. App.) 
48 S. W.(2d) 1017; 26 C. J. 378. In McCollum v. Hartford F. Ins. Co., 67 Mo. 
App. 76, the same rule was recognized although the court held it inapplicable in 
that case. In the latest Pennsylvania case above cited, the Supreme Court held 
that the rule was one of general application where the insured prpoerty was 
totally destroyed and not limited to cases governed by the valued policy act. 

Counsel for defendant cite cases holding that the valued policy act does not 
altogether dispense with the requirement of proof of loss, as where questions 
of ownership or of the bona fides of the loss may be involved. Here, however, 
there was no question of plaintiff’s ownership, and while the bona fides of 
the loss was raised by defendant, plaintiff’s evidence disposed of that point to 
the satisfaction of the jury, or at least to the satisfaction of the defendant, as 
it offered no testimony to controvert it and contented itself with its demurrer 
to plaintiff’s evidence. 

In view of the conclusion we have just reached, it becomes unnecessary to 
determine whether plaintiff's imprisonment during his minority would have con- 
stituted such a disability under the Code (R. S. 60—305) as would have excused 
his long delay in offering proofs of loss. But see Vance on Insurance, 503, 504, 
and citations. 

The record contains no error, and the judgment is affirmed. 

Burch, J., not sitting. 
Hutchison, J., not participating. 


SABATIER BROS. v. SCOTTISH UNION & NATIONAL INS. CO. No. 1272. 
Court of Appeal of Louisiana. First Circuit. Jan. 22, 1934. 
152 Southern Reporter 85. 
INSURANCE. 


Gusts of wind with heavy rain did not constitute “windstorm,” entitling 
warehouse owner to recover on windstorm, cyclone, and tornado policy for 
collapse of warehouse. 

A “windstorm” is defined as a storm characterized by high wind 
with little or no precipitation, and there must be more than an ordinary 
current of air; that is, an outburst of tumultuous force; an ordinary 
gust of wind, no matter how prolonged, not being a windstorm. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


Appeal from District Court, Parish of Jefferson Davis; Jerry Cline, Judge. 

Action by Sabatier Bros. against the Scottish Union & National Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Pujo, Bell & Hardin and McCoy, Moss & King, all of Lake Charles, for 
appellant. 

St. Clair Adams, Jr., of New Orleans, for appellee. 

Mouton, Judge. 

A warehouse belonging to plaintiff was insured by defendant company against 
direct loss by windstorm, cyclone, and tornado. 

The warehouse collapsed in January, 1932, and this suit is brought against 
defendant company for the recovery of $2,000 on the insurance policy. 

The demand was rejected, and plaintiff appeals. 

There is no claim made that the warehouse was blown down by a cyclone 
or tornado during the night of January 23, 1932, the contention being that it was 
destroyed by a windstorm. 

This presents the sole issue. 

The warehouse was situated in Elton, parish of Jefferson Davis. 

Several witnesses, residents of Elton, and others who happened to be there 
on the night of the occurrence, testified in the case. 

These witnesses say that the morning after the warehouse fell all the build- 
ings in Elton were standing, no roofs, tin or shingles, had been affected by the 
wind, no windows or doors were broken, and that they saw no damage or injury 
to any house or building, nor was a fence blown down. There was, according 
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to some witnesses, rattling of windows and doors, the upsetting or turning over 
of tubs and pans in the yards, and such like disturbances. 

Mr. Sommer, one of plaintiff’s witnesses, noticed the wind had broken a 
limb in his front yard, he reached out he says and pulled it down, stayed there 
for a minute or so, and went back in his house. His wife testified that he asked 
her to go on the porch, but that she refused. Going through such performances 
does not indicate that a dangerous wind was blowing at the time. 

Mr. Garbasino, another witness for plaintiff, testifies that the wind blew 
down a mulberry tree in size about eight inches around, but says this tree was 
half dead and was blown up by the roots. 

The proof is there was a heavy rain accompanying the wind on that night, 
and it occurs to us that a tree in the condition above described would be suscep- 
tible of toppling over under a wind not characterized by unusual violence. This 
seems indicated by the fact that not a fence was blown down in Elton on that 
night, nor was a single roof of tin or shingles damaged in the least. 

- A windstorm is defined by Webster to be: “A storm characterized by high 
wind with little or no precipitation.” 

The proof herein shows that there was an extremely heavy rain that night; 
hence, according to the above-quoted definition from Webster, there was no 
windstorm blowing at that time. 

In the case of Jordan v. Iowa Mutual Tornado Insurance Company, 151 
Iowa, 73, 130 N. W. 177, 178, Ann. Cas. 1913A, 266, the court, in referring to a 
windstorm, says: “As used in the policies in suit it should be construed as some- 
thing more than an ordinary gust of wind, no matter how prolonged, and it 
takes its meaning measurably at least from the other words with which it is 
associated, to wit, tornado and cyclone. However, it need not have either the 
cycloni¢ or the twirling or whirling features which usually accompany tornadoes 
or cyclones, but it must be more than an ordinary current of air no matter how 
long continued. In other words it must assume the aspect of a storm, i. e., an 
outburst of tumultuous force.” 


This is about the definition of a windstorm given in the several decisions 
cited on the subject by counsel in this case. 


The windstorm, says the court in that decision, derives its meaning, measur- 
ably at least, from its association with the other words, “tornado” and “cyclone.” 
he only difference between these triplets seems to be that in the windstorm the 
whirling or rotating movement which accompanies tornadoes and cyclones is 
absent. In other words, as says the court, there must be more than an “ordinary 
current of air,” that is, “an outburst of tumultuous force.” 


In the case of Mulgrew Co. v. National Union Fire Insurance Company, 187 


Iowa, 1292, 175 N. W. 50, 51, the court said: “An ordinary gust of wind, no 
matter how prolonged, is not a windstorm.” 


This is the character given to the windstorm in other decisions on this 
question. 


Three of the witnesses testifying for plaintiff stated that there were gusts 
of wind on that night, but not one said that they had continued for any alarming 
length of time. No matter, however, how prolonged, they could not have been 
classified as a windstorm under the case above cited. 

There is no proof showing at what velocity the wind was blowing or approxi- 
mating its intensity. The lack of damage in Elton resulting from the wind, to 
which we have referred, indicates that it was merely blowing by gusts and did 
not rise into “outbursts of tumultuous violence,” and hence was not a windstorm, 
as defined in the decisions governing in cases of this nature. 


In the case of Phenix Insurance Company v. Charleston Bridge Company 
(C. C. A.) 65 F. 628, page 632, the court used the following language: “The rule 
ot law is well settled that, where a particular peril is insured against, in order 
to be entitled to indemnity the assured must show that the particular peril caused 
the loss.” 

Mr. V. E. Smith, a civil engineer, after the warehouse had collapsed, made 
three inspections of the building and found that the lumber used for the founda- 
tion of the structure was in an advanced state of decomposition. The pieces 
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or samples of the lumber taken therefrom which were submitted to this court’s 
observation confirm the statement made by Mr. Smith. 

The evidence shows that there were sixteen or seventeen thousand sacks 
of rice in that building when it collapsed. Mr. Smith, a civil engineer, found, 
according to his calculations, that there was approximately four thousand five 
hundred pounds pressure in the building per square foot. The kind of soil 
on which the warehouse was erected, if dry, could, in his opinion, safely sustain 
the weight of one ton to the square foot, but, in every observation he made, he 
found that the soil was very wet and unstable. According to the testimony of 
Mr. Smith, this building had about reached its point of failure, that almost 
any external force could cause it to fall, and that it could have collapsed under 
the pressure of a ten mile wind. 

Obviously, the conditions of the policy cannot be construed as securing 
protection against a wind of that character. As before remarked, there is no 
proof showing at what velocity the wind was blowing when the warehouse col- 
lapsed, but there is nothing to uphold the contention that there was then a wind- 
storm, the peril insured against under the provisions of the policy, and the 
demand was therefore properly denied. 

Judgment affirmed. 





HENNESSEY v. HELGASON et al. No. 30691. 

Supreme Court of Mississippi, Division B. 

Jan. 8, 1934. 
151 Southern Reporter 724. 
Syllabus by the Court. 
1. INSURANCE. 

Clause in fire policy making loss payable to mortgagee as his interest might 
appear, and providing that mortgagee’s interest should not be invalidated by 
any act of mortgagor, effects two policies of insurance, one to the mortgagor 
and other to mortgagee (Code 1930, § 5185). 

(For other cases, see Insurance, Dec. Dig. § 581.) 

INSURANCE. 

Statute providing that, where mortgagor fails to pay premiums on insurance 
covering mortgaged property, mortgagee shall pay premiums on demand, imposes 
on mortgagor primary duty and on mortgagee secondary duty to pay premiums 
(Code 1930, § 5185). 

(For other cases, see Insurance, Dec. Dig.-§ 182.) 

3. INSURANCE. 

Under statute providing that, if mortgagor insures mortgaged property and 
fails to pay premiums, mortgagee shall pay premiums on demand, such demand 
must he within reasonable time after mortgagor’s failure to pay (Code 1930, 
§ 5185). 

(For other cases, see Insurance, Dec. Dig. § 182.) 

4. INSURANCE. 

Under statute providing that, if mortgagor insures mortgaged property and 
fails to pay premiums, mortgagee shall pay premiums on demand, whether demand 
was made in reasonable time after mortgagor failed to pay is question of fact 
(Code 1930, § 5185). 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Suit by John A. Hennessey, doing business under the name and style of 
P. L. Hennessey & Bro., against Julia Ellen Helgason and others. Judgment 
for defendants, and plaintiff appeals. 

Reversed and remanded. ; 

Vollor & Teller, of Vicksburg, for appellant. 

Robbins & Smith, of Vicksburg, for appellees. 

EturipcE, Presiding Justice. 

John A. Hennessey, doing business under the name and style of “P. L. 
Hennessey & Brother,” and conducting an insurance agency, brought suit against 
Julia Ellen Helgason, Mattie H. Johnson, W. I. McKay, trustee, and C. W. 
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Thigpen, trustee, and the First National Bank & Trust’ Company, for certain 
premiums of insurance on property mortgaged to T. A. Helgason and to Mattie 
H. Johnson. T. A. Helgason, the mortgagee in the first deed of trust, died, 
and Julia Ellen Helgason succeeded to his rights.’ The mortgages contained 
clauses requiring the owners to insure the property for the benefit of the mort- 
gagees in stipulated amounts. The mortgages were given in 1926 and covered 
annual payments for a period of nine years, and required the owners to carry 
insurance in the sum of $4,000 in one policy, and $4,000 in a second policy, in 
some safe, solvent insurance policy, payable to the mortgagees, or the trustees 
for the mortgagees’ benefit, as their interest might appear, and provided that, 
if they failed to procure such insurance, the trustees, or the holder of the instru- 
ments, should pay the premiums and consider such payments as part of the 
indebtedness secured by the mortgages. 

The policies of insurance were issued and the premiums thereon were paid 
by the mortgagors to the year 1929, during which year a policy for $4,000, with 
premium amounting to $73.50 thereon, was issued to run for one year, and the 
premium was not paid. On January 26, 1930, a policy for $3,000, premium 
amounting to $50, was issued to run for one year, and the premium was not paid. 
On March 4th a policy for $4.000, premium amounting to $66, was issued to 
run for one year, and the premium was not paid. On January 26, 1931, a policy 
for $3000, premium amounting to $50, was issued, and the premium was not 
paid. On March 4, 1931, a $4,000 policy was issued, premium amounting to $72, 
which premium was not paid bv the mortgagor. 

The declaration which was filed on December 1, 1932, with waiver of process, 
alleges that repeated demands have heen made upon the mortgagors for the 
payment of the premiums due, but that said mortgagors failed, refused, and 
neglected to pay same. 

The declaration was demurred to, and the demurrer was sustained. It will 
be noted from reading section 5185, Code 1930, that each fire insurance policy 
taken out by a mortgagor in a deed of trust shall have attached thereto, or shall 
contain, a clause providing that the loss or damage shall be payable to the mort- 
gagee or trustee, and that the insurance, as to the interest of the mortgagee, 
shail not be invalidated by any act or neglect of the mortgagor, nor by any fore- 
closure or other proceeding, or notice of sale relating to the property, nor by 
any change in the title or ownership of the property; nor by the occupation 
of the premises for more hazardous purposes than permitted by the policy; 
and, in case the mortgagor fails to pay the premiums due on the policy, the 
mortgagee, on demand, shall pay the same. It is also provided that the mort- 
gagee shall notify the company of any change of ownership of the property, 
or increase of hazard, and shall pay the premium for such increased hazard 
for the term of the use thereof; otherwise the policy shall be null and void. 
The statute reserves the right to the insurance company to cancel the policy at 
anv time, but that, in such case, the policy shall continue in force for the benefit 
only of the mortgagee for ten days after notice to the mortgagee of such can- 
cellation, and shall then cease and the company shall have the right to cancel 
the agreement. The statute also provides that, in case there is other insurance 
on the property, the company shall not be liable under its policy for a greater 
proportion of any loss than the sum of its policy bears to the whole amount of 
Insurance. 

[1] In Bacot v. Phoenix Ins. Co.. 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 
1226, Ann. Cas. 1912B, 262, it was held that the mortgage clause of the statute 
above referred to has the effect of making an independent contract in favor of the 
mortgagee. In other words, the effect is to issue two policies, one to the mortgagor 
for the difference between the mortgage debt and the amount of the policy and 
the other in favor of the mortgagee to the extent of his debt. 

[2, 3] What effect is to be given to the statute’s words, “shall on demand, pay 
the premium”? The statute does not fix any period of time at which the demand 
shall he made, and we must determine from the statute what is meant by the 
Provision. 

We are of the opinion that both the mortgagor and the mortgagee are liable 
to the insurance company, the obligation of the mortgagor being primary, and that 
of the mortgagee being in the nature of a surety or guaranty. We think that the 
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‘demand must be within a reasonable time after neglect or failure of the mortga- 
gor to pay the premium. 

[4] What is a reasonable time in which the demand must be made is a question 
of fact to be tried and determined by the trier of facts. Therefore we think that 
the court below should have overruled the demurrer, and should have determined, 
after the pleadings were finally settled in the manner provided by law, whether the 
demand was made within a reasonable time in this case. 

As the ¢ase is here on declaration and demurrer, we do not decide whether the 
demand was seasonably made. That can be better determined on the whole plead- 
ings and the evidence. The judgment of the court below, therefore, is reversed, 
and the cause remanded for further procedure. 

Reversed and remanded. 

Anderson, J., takes no part. 


GOODMAN etal. v. NATIONAL “ppl INS. CO. OF AMERICA. 
No. 17870. 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933. 
65 Southwestern Reporter (2d) 1061. 
1. INSURANCE. 


In suit on fire policy containing clause voiding policy if foreclosure pro- 
ceedings were commenced with knowledge of insured, evidence that insured’s 
son was such agent of insured as to make his knowledge of foreclosure pro- 
ceedings imputable to insured /ield insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

2. INSURANCE. 

Fire policy clause voiding policy if foreclosure proceedings were commenced 
with “knowledge” of insured means actual knowledge, not constructive knowl- 
edge or constructive notice. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

3. INSURANCE. 

Whether fire insurer’s refusal to pay loss is vexatious must be determined 
by facts as they appear when refusal was made. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
4+. INSURANCE. 

Reasonable doubt as to fire insurer’s liability precludes recovery of penalty 
tor insurer's vexatious reiusal to pay loss. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. ; 

Evidence of life insurer's vexatious refusal to pay loss theld insufficient for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Andrew County; R. B. Bridgeman, Judge. | 

Action by Permelia J. Goodman and another against the National Liberty 
Insurance Company of America. Judgment for plaintiffs, and defendant appeals. 

Affirmed on condition. 


Smith, Walsh & Ellison and Hume & Raymond, all of Kansas City, for 
appellant. 

Pross T. Cross & Son, of Lathrop, Crossan & Hall, of Kansas City, and 
R. H. Musser, of Plattsburg, for respondents. 

TRIMBLE, Judge. 

Suit on a fire insurance policy of $2,000 on plaintiffs’ frame dwelling-house in 
Excelsior Springs, the plaintiffs seeking not only to recover the amount due 
them on the policy, but also the penalty and attorney’s fee for an alleged 
vexatious delay. 

There was a mortgage of $1,200 on the property which was held by one 
Jefferson Gabbert. The policy contained the usual mortgage clause making 
loss, if any, payable to said beneficiary as his interest might appear. The 
defense raised is not against the issuance of the policy nor against the fact of 
a fire, but upon the contention that a provision of the policy relating to the 
commencement of foreclosure proceedings on the mortgage, with the knowledge 
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of the insured, was violated, thereby rendering the policy void, before the fire 
occurred. The plaintiffs’ contention in this regard is that, if there was a valid, 
or indeed any, foreclosure proceedings commenced, or notice of sale given, it 
was wholly without their knowledge. , 

The trial resulted in a verdict for plaintiff on the policy in the sum of 
$2,000 with interest at 6 per cent, from date of filing suit (August 17, 1932), 
amounting to $34.93, for $48 penalty, and $300 for attorney's fee, aggregating the 
sum of $2,382.93 less the amount due on the deed of trust, $1,200, leaving a finding 
for plaintiffs in the total sum of $1,182.93. Defendant appealed. — 

The clause above inentioned which defendant claims was violated reads as 
follc WS: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if, with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust deed. 

Even if violated this clause did not affect the amount due the mortgagee 
under his mortgage for the reason that this was taken care of in the following 
provision : 

“This policy, as to the interest therein of said payee, as mortgagee (or 
trustee) only, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the within described property nor by the commencement of fore- 
closure proceedings, nor the giving of any notice of sale relating to the prop- 
erty. * * *” 

But, as will perhaps more fully hereinafter appear, the mortgagee obtained 
the money due on his debt, the defendant insurance company having purchased 
his note as soon as it learned of the fire or very shortly thereafter, and thereby 
secured an assignment of the same. 

[1] There was no proof whatever of any direct personal knowledge plaintiffs 
had that foreclosure proceedings were commenced or notice of sale given; indeed 
defendant does not claim that they had any such direct, personal knowledge of 
such. Defendant's claim is that plaintiffs’ son, Valentine, was their agent, and, 
since he knew the property was advertised for sale under foreclosure, his 
knowledge was their knowledge. On this theory it asked instruction E as fol- 
lows: 

“Defendant's Instruction E Refused. 


“The court instructs the jury that if you find and believe from the evidence 
that Valentine Goodman was looking after the affairs of the plaintiffs with refer- 
ence to paying the taxes on the property in question and paying the interest 
on the mortgage referred to in evidence on said property, and that said Valen- 
tine Goodman was authorized to represent plaintiffs with reference to paying 
the taxes and interest on said property, and that notice of sale of said property 
under said mortgage had been published by the owner of said mortgage in the 
Daily Standard, a daily newspaper published in Excelsior Springs, Missouri, prior 
to said fire, and that said Valentine Goodman knew of the publication of said 
notice prior to said fire, then the knowledge of said Valentine Goodman was the 
knowledge of the plaintiffs, and your verdict must be for the defendant.” 

Defendant asserts the refusal of this instruction was error for the reason, 
so it is claimed, that there was evidence from which a jury could find that 
Valentine was such an agent as would make his knowledge that of plaintiffs. 
However, we do not think so. 

Plaintiffs, in addition to the house in Excelsior Springs the insurance on 
which is the subject of this litigation, owned a farm about ten miles from that 
city. Mr. Goodman spent much of his time on the farm. His wife spent the 
winters in town at the house, but he went down there and stayed all night only 
occasionally. Once when he was sick, he was there a few days. He stated that, 
during the winters, Mrs. Goodman resided in the property in question with her 
two daughters and a granddaughter. When spring or summer approached, 
she and that part of the family would move back to the farm where they would 
live until fall and then they would return to town. The plaintiffs’ sons, including 
Valentine lived on the farm which was the old homestead in which they were 
born. The boys farmed it, and, out of the rent, paid or “partially” paid expenses 
of the old couple when directed to do so. The plaintiffs were near eighty years 





1252 The Insurance Law Journal, Vol. 82 [May, 1934 


of age and naturally were not strong. As the old lady said in her deposition 
taken on the farm, in answer to defendant’s question: “So that Valentine Good- 
man was iooking after your business there in Excelsior Springs, you not being 
able to look after it?” “Why, no. The boys was here to see to what I wanted 
seen to.” Later on, when asked about her having a business agent of any kind, 
she said: “A. Why, no. We have not had no business much to go and see to, 
paying a little interest if you have got any money, I don’t call that much busi- 
ness.” 

The evidence is that they took no newspaper, and their sight not being of 
the best, owing to lack of spectacles or glasses, they saw no advertisement of 
the town house for foreclosure and no one told them or either of them about 
it. Valentine learned when in town of the fact that foreclosure proceedings 
had been commenced, but he refrained from telling the old folks because he did 
not want them to worry. 

Defendant entertains the idea that Jefferson Gabbert's testimony tends to 
show that Valentine was the agent of his parents; but it is clear that all Gab- 
bert’s testimony shows is that Valentine, at times, paid the interest on his, Gab- 
bert’s, mortgage and at other times Gabbert saw Valentine about the interest; 
but nothing is anywhere shown about Valentine’s having anything to do with, or 
saying anything about, the insurance on the house. In fact, the interest on the 
mortgage was all that Gabbert had, or took, any interest in. 

Detendant apparently seems to think that the fact that the family all lived 
together has some bearing on the question of whether Valentine’s knowledge was 
the knowledge of the plaintiffs; but this fact of them all living together and the 
hoys managing the farm, has little or no weight when we remember that they 
did not all live together anywhere except on the farm ten miles from the town 
in which the insured house was located. And at the time the house burned, 
apparently one of the boys lived south of the farm and another lived in Lawson, 
Mo., leaving only Valentine on the farm. We find nothing in the record any- 
where even tending to make it a jury question whether Valentine was such’ an 
agent as that his knowledge was the knowledge of his parents, who were the 
heads of the family and in charge of what was done or to be done. 

[2] In Funk vy. Anchor Fire Insurance Company, 171 Iowa, 331, loc. cit. 344, 
153 N. W. 1048, 1053, it was held that, in a similar provision to the one in the 
case at bar, the words “with the knowledge of the insured” (italics mine) means 
“actual knowledge, as distinguished from constructive knowledge, or constructive 
notice.” See, also, Dodge v. Grain Shippers’ Mut. Fire Ins. Ass'n, 176 Iowa, 
216, 157 N. W. 955; Philadelphia Agency, ete., of Philadelphia v. Moore (Tex. 
Civ. App.) 202 S. W. 990; North British, ete., Co. v. Freeman (Tex. Civ. App.) 
23 S. W. 1091; Brown y. Connecticut Fire Ins. Co., 197 Mo. App. 317, 327, 195 
S. W. 62, where it is said, “knowledge” in that connection and under principles 
governing the construction of such contracts means actual knowledge. (Italics 
the court's.) See, also, Foiles v. Fire & Marine Ins. Co., 175 Mich. 716, 141 
N. W. 879. 

This disposes of the claim that the court erred in overruling defendant's 
demurrer to the evidence based on its contention that plaintiffs’ own evidence 
shows that foreclosure proceedings were begun “with their knowledge.” Also 
the point that error was committed in the refusal of defendant's instruction E 
must likewise be disallowed. 

[3-5] The point that the court erred in submitting the issue of vexatious 
refusal to pay should be upheld. 

Whether a refusal to pay is vexatious or not must be determined by the 
tacts as they appeared when the refusal to pay was made. If there is a reason- 
able doubt as to the defendant's liability on account of the apparent violation 
of the above-mentioned provision with reference to the commencement of fore- 
closure, such as would ‘be created in the mind of a reasonable man, then the 
mmsurance company has the right to litigate that question, and ought not to be 
penalized for doing so. The defendant's adjuster went to Excelsior Springs the 
next day after the fire. He discovered the existence of the mortgage, and that 
the property had been advertised for sale under foreclosure for several weeks, 
the date of which sale was only two days after the fire. As the occupants ol 
the house had several days before that, made their annual spring return to the 
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tarm, a custom of which the adjuster knew nothing, he could not or did not 
ascertain where they were. He made report of the facts, as he found them, to 
the defendant. Knowing that at all events this would not defeat the mortgagee’s 
claim, the defendant took up the mortgagee’s debt, thereby settling with him 
so far as his rights were concerned. If there was any express refusal to pay 
plaintiffs’ claim, it was not until after they had made demand therefor, possibly 
sixty days after defendant had learned of the apparent situation and circum- 
stances. This court, in Patterson v. American Ins. Co., 174 Mo. App. 37, loc. cit. 
44. 160 S. W. 59, 62, announced the rule (later approved by the Supreme Court 
in Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 423, 210 S. W. 
37) thus: 

“And while affirmative proof is not required to show vexatious refusal, yet 
the penalty should not be inflicted unless the evidence and circumstances show 
that such refusal was willful and without reasonable cause as the facts appeared 
to a reasonable and prudent man before the trial; and merely because the judg- 
ment, after trial, is adverse to defendant's contention is no reason for inflicting 
the penalty.” 

See, also, Berryman yv. Southern Surety Co., 285 Mo. 379, 398, 227 S. W. 96; 
State ex rel. v. Allen, 295 Mo. 307, 321, 243 S. W. 839; Gueringer v. Fidelity & 
Deposit Co. (Mo. App.) 184 S. W. 936; State ex rel. v. Fidelity, etc., Co., 317 
Mo. 1078, 1095, 298 S. W. 83. 

|6] However, for this error in submitting the question of vexatious refusal 
to pay and its accompanying results the penalty therefor and the attorney’s fee, 
there is no need for reversing and remanding the case, since that error can be 
cured by a remittitur of such penalty and fee. One other point is made as to 
the introduction of evidence concerning defendant’s purchase of Gabbert’s note 
after the fire, but we find nothing in that to call for a reversal of the case. 
The defendant’s liability to Gabbert was unquestioned; it had a right to purchase 
the note and to do with it and the mortgage as it saw fit. The evidence was 
evidently gone into in the hope of finding something that would support. the 
claim of vexatious refusal to pay, but none was found. We see nothing prejudicial 
to defendant in it; and the objection is therefore overruled. 

If, for the reasons hereinabove given, the plaintiffs will, within ten days from 
the announcement of this opinion, enter a remittitur of the penalty of $48 and 
$300 attorney’s fee together with all interest accruing on these two sums from 
and after August 17, 1932, the judgment will be affirmed; otherwise the entire 
judgment should be reversed and the cause remanded for a new trial. It is so 
ordered. All concur. 


HOBZA y. STATE FARMERS’ INS. CO. OF OMAHA. No. 28670. 
Supreme Court of Nebraska. Jan. 4, 1934. 
252 Northwestern Reporter 214. 


INSURANCE. 

Insured’s failure to pay assessment, made by domestic assessment association 
which assessment was at least partly invalid because intended to cover future 
losses and expenses, held not to justify denial of insurer’s liability on fire policy 
(Comp. St. 1929, §§ 44-102, 44-901 to 44-911). 

(For other cases, see Insurance, Dec. Dig. § 191.) 


a] Syllabus by the Court. 

Evidence examined, and held to sustain the judgment entered by the district 
court. 

Appeal from District Court, Madison County; Stewart, Judge: 

Action by Rudolph Hobza against the State Farmers’ Insurance Company of 
Omaha, Neb. Judgment for plaintiff, and defendant appeals. 

Affirmed on condition. 

Arthur F. Mullen and Paul P. Massey, both of Omaha, for appellant. 

Dowling & Thielen, of Madison, for appellee. 

_ Heard before Good and Eberly, JJ., and Messmore, Raper, and Yeager, Dis- 

trict Judges. 

EBERLY, Justice. 

This is an action at law upon a “domestic assessment association” policy 
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hearing date August 24, 1931, issued by the defendant, State Farmers’ Insurance 
Company of Omaha, to the plaintiff, Rudolph H. Hobza, insuring the latter 
against loss or damage to the property described therein by fire, lightning, 
tornado and wind. On November 15, 1931, certain property described in this 
policy was completely destroyed by fire. This action was instituted to recover the 
loss and damage thus caused. The defendant interposed as its defense the con- 
tention that under the by-laws constituting a part of the insurance contract an 
assessment had been levied upon the insured which became due and payable 
October 1, 1931, and delinquent November 1, 1931, and plaintiff having utterly 
failed to pay the same, the policy ceased to be enforcible thereafter, and was in 
that condition at the time the property was destroyed. A jury was waived by 
stipulation and the cause tried on the merits to the court, and judgment was 
entered for plaintiff. Defendant appeals. 

The evidence clearly establishes as a fact that the assessment payable Octo- 
ber 1, 1931, was unpaid on November 15, 1931, when the loss occurred. But plain- 
tiff challenges the validity of this assessment as being in excess of the limitation 
upon assessments provided in said policy, and contends that the legal effect of 
the default of plaintiff in the payment of this assessment on or before November 
1, 1931, was waived by the defendant as the result of the following transaction: 
On November 5 the plaintiff mailed to the defendant his check of $27.15, drawn 
on a bank therein named, the same being the amount of the assessment. It seems 
that the record justifies the inference that this check was duly indorsed by the 
insurance company and transmitted in due course of business to the drawee bank 
named therein, where payment was refused and this instrument was thereupon 
returned because of “insufficient funds.” The insurance company, it appears, had 
credited the check as payment of this assessment payable October 1, the entry 
being made on November 8, 1931. On the return to it of this check, unpaid and 
dishonored, it had “charged it back” on November 14, 1931. On January 2, 1932, 
the plaintiff evidently requested the return of this dishonored check, which was 
refused on January 6, 1932, the reason therefor, as stated by the secretary of 
the company, being: “We cannot return this check until an equivalent amount is 
received, as it is the only evidence we would have for the state examiner, as to 
why we made this charge off in the journal.” 


But the defendant also introduced evidence from which the following facts 
may be justly inferred: Hobza became a member of the State Farmers’ Insurance 
Company of Omaha, Nebraska, in October, 1924. At that time he paid as “an 
advance assessment” the sum then required by section 1,-art. V of’ defendant's 
by-laws; and October 1 has been treated as his “assessment date” since his 
membership in the company was obtained. Thereafter at a regular meeting held 
on the first Thursday after the second Monday in January, 1925, and on a like 
date in each subsequent January of the years 1926, 1927, 1928, 1929, 1930, 1931, 
there was levied by the board of directors an annual assessment in the sum of 
2% mills on the amount of insurance carried by plaintiff. These annual assess- 
ments were paid by plaintiff excepting only the assessment made in January, 1931. 
The failure to pay the assessment last referred to constitutes the entire basis of 
defendant’s denial of plaintiff's claim. The actual loss of the property by fire is 
unquestioned. 

Naturally the first question presented for consideration is the plaintiff’s chal- 
lenge to the validity of the assessment. It appears that the insurance company 
in this litigation may be properly termed a “domestic assessment association.” 
An “assessment association,” as defined by statute, “is one that meets its losses 
and expenses from assessment levied upon its members.” Comp. St. 1929, § 
44-102: Western Life & Accident Co. v. State Insurance Board, 101 Neb. 152 
162 N. W. 530. 

This fact renders controlling, so far as applicable, the sections of our insur- 
ance code pertaining to assessment associations, thereby including section 44-102, 
also sections 44-901 to 44-911, inclusive, Comp. St. 1929. These provisions in 
pari materia are to be construed together. In re Estate of Mathews, 125 Neb. 
252 N. W. 210. 

In section 44-402, Comp. St. 1929, we find the provision “any assessment 
association organized to insure property may, in its by-laws, limit the liability of 
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its members for assessment * * * to” a rate “which upon dwelling houses 
and farm properties insured against loss by fire and lightning shall not be less 
than one-half of one per cent per year after the first assessment. If the amount 
collected in any one year including the amount in the contingent funds, be insuffi- 
cient to pay all losses sustained and expenses incurred during that year, then the 
members sustaining losses shall receive their proportionate share of such funds in 
full satisfaction of their losses.” 

Section 44-908, Comp. St. 1929, provides for, and authorizes, this “first 
assessment” which is collected at the inception of each insurance contract as 
referred to in section 44-402. This is in turn the foundation of the “contingency 
fund.” The statutory plans thus evidenced contains the further provision: “Any 
diminution of the contingency fund [by payments, expenses, etc.] shall be a 
liability to be provided for by the next assessment.” Comp. St. 1929, § 44-909. 

By section 44-902, Comp. St. 1929, the right of. assessment by the company 
is limited to a method which will secure for each member an assessment in 
“proper proportion to his risk” and not in excess of such member’s “pro rata 
amount” of his “liability for losses and his share of the expenses,” subject of 
course to the further limitation already referred to. 

Section 44-903, Comp. St. 1929, provides: “No assessment shall be made on a 
member for liability occurring prior to his membership.” 


Section 44-902, Comp. St. 1929, also provides: “All assessments shall be made 
by the board of directors unless otherwise provided in the articles of association 
[incorporation].” 

The articles of incorporation (or association) of this company provide: “The 
board of directors shall * * * fourth, levy assessments.” (Article VII, § 2). 

Two inescapable conclusions are supported by a fair construction of all the 
statutory provisions above referred to, considered in reference to the facts dis- 
closed in the record in the instant case, viz., assessments must be levied by the 
board of directors subject to the limitations expressed, which are to be con- 
strued as on an annual basis, and can only be levied for losses actually accrued 
at or prior to the date of the assessment levied; and future anticipated losses 
or expenses may not be covered by assessments. Indeed, this is the undoubted 
rule in assessment associations in the absence of statute or express membership 
contract to the contrary. 


“But generally the authority of the directors to make assessments to pay 
losses and expenses, however broad the language of the provision conferring it, 
is not absolute. It depends upon the contingency of the happening of the losses 
and expenses to which the persons assessed are liable to contribute, and which 
have been duly ascertained by the directors and necessitate a resort to an 
assessment.” 32 C. J. 1216. And this power to levy assessments may not ordinarily 
be delegated. 32 C. J. 1215. 

In other words, in view of the language embodied in our controlling statute, 
the articles of incorporation and the by-laws before us, the power of this com- 
pany to levy assessments is strictly limited to the amount of the losses sustained 
and unpaid, and the actual expenses incurred, at the time the assessment is made. 
Farmers’ Mutual Fire Ins. Co. v. Knight, 162 Ill. 470, 44 N. E. 834, affirming, 
Palmyra Ins. Co. v. Knight, 59 Ill. App. 274; Vandalia Mutual County Fire Ins. 
Co. v. Peasley, 84 Ill. App. 138; Sinnissippi Ins. Co. v. Farris, 26 Ind. 342; 
Sinnissippi Ins. Co. v. Wheeler, 26 Ind. 336; Sinnissippi Ins. Co. v. Taft, 26 Ind. 
240: Smith v. Republic County Mutual Fire Ins., 82 Kan. 697, 109 P. 390; York 
County Mutual Fire Ins. Co. v. Bowden, 57 Me. 286; Ibs v. Hartford Life Ins. 
Co., 121 Minn. 310, 141 N. W. 289, Ann. Cas. 1914C, 798; Schultz v. Citizens’ 
Mutual Life Ins. Co., 59 Minn. 308, 61 N. W. 331; Rosenberger, Light & Co. v. 
Washington Mutual Fire Ins. Co., 87 Pa. 207; Orr v. Beaver and Toronto Mutual 
Fire Ins. Co., 26 U. C. C. P. (Ont.) 141. 

At the trial the following facts were established by defendant’s evidence: 
The membership of plaintiff in this company began in October, 1924. There was 
a contemporaneous payment of the initial “advance assessment.” At the annual 
meeting of the board of directors in January following he was assessed 2% mills. 
This action was repeated at each annual January meeting of this body. Defend- 
ant’s witness testifies that October, 1924, “is the date on which he (plaintiff) 
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became a member and when assessments are made that would be the date on 
which he would owe it, the annual assessment.” Yet, the only authority lawfully 
possessed by the board of directors was to levy an assessment at each of these 
annual meetings for the losses accrued and expenses made at and prior to the 
date of the levy and subsequent to plaintiff's becoming a member of the corpora- 
tion. 

Granting, arguendo, that such board of directors might make a valid Jevy 
covering only losses occurring and expenses incurred at the date of such assess- 
ment, and permit time of payment to be extended to October ensuing, still in the 
instant case such action would be valid only so far as would be necessary to cover 
these liabilities which accrued prior to the date of the adoption of the proper 
resolution by the proper corporate agency. All in excess of that necessary sum 
would be invalid, and the insured, having paid the same in full, would be entitled 
to a credit on future assessments to the extent of the invalid portion thus satis- 
fied. This in the instant case would, in view of the lack of evidence in the 
record, be an indefinite amount. 

But the nature of the evidence in the record tends rather to sustain the con- 
clusion that the resolution of assessment adopted by the board of directors in 
January subsequent to October, 1924, which levied 2% mills, was intended, so 
far as plaintiff was concerned, to cover and provide for the payment of the losses 
accruing and the expenses of the company made between the October preceding 
such meeting and the October following the same; and this was likewise true 
as to all subsequent resolutions of assessments passed. As already ascertained, so 
far as concerns losses and expenses subsequent to the date of the adoption of 
each of such resolutions, the actions of the board of directors were ineffective and 
invalid as to that portion of “each assessment year” beginning at the date of the 
resolution adopted and ending on October 1, ensuing; for losses and expenses 
could only be provided for after they had accrued, and future liabilities of this 
nature could not be anticipated and provided for as thus attempted by the defend- 
ant. Neither can this court determine from the evidence in the record what por- 
tion of the assessment levied in January, 1931, if any, was for the satisfaction 
and discharge of existing liabilities of the company which had accrued at and 
prior to the adoption of the resolution providing for the same; nor can it be 
ascertained what portion of such assessment was invalid because attempting to 
provide for then nonexisting liabilities. At best, the controlling assessment before 
us must be deemed valid in part and invalid in part, the extent of each portion 
not being disclosed. The whole matter is thus uncertain and indefinite in all 
respects. 

Forfeitures are not favored, and the burden of fairly establishing facts in 
justification of the same was, by the issues on which the case was tried, imposed 
on the defendant. This burden it failed to carry. No valid assessment in any 
definite amount was affirmatively established by the evidence. It affirmatively 
appears that the assessment relied on by the defendant was in part, possibly 
wholly, invalid. Therefore, there was no failure on part of the plaintiff to pay an 
assessment which, under the terms of the contract, would justify a denial of 
liability by the insurer. This situation clearly appears from defendant’s evidence 
in the record and was patent when it finally rested its case. Questions of waiver 
and estoppel discussed by the parties, and matters of pleading connected there- 


with, were thereafter wholly unnecessary to the disposition of the case and not 
for further consideration. 


It appears to be conceded by all parties to this litigation that the judgment 
as entered in the district court, viz. “in the sum of $1,765 with interest at 7 per 
cent. per annum from November 15, 1931, and costs in the sum of $12.50,” due 
to a clerical error, is excessive in the sum of $40. 

It follows that to the extent of $40 the judgment appealed from must be 
deemed erroneous in the instant case. The judgment of the district court will 
therefore be reversed unless the appellee files a remittitur in the sum of $40 
within 30 days. In case such remittitur is filed, the judgment as originally entered 


in the district court, thus reduced, will be affirmed. 
Affirmed on condition. 





White v. Evans et al. 


WHITE v. EVANS et al. 
Court of Chancery of New Jersey. Jan. 10, 1934. 
169 Atlantic Reporter 812. 
1. INSURANCE. 


Insured’s conveyance of insured property to corporation formed to hold title 
freed of dower held not to relieve insurer from liability on fire policy, where there 
was no change in beneficial ownership, possession, operation, or management. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 

Where insurer after fire loss takes assignment of bond and mortgage thereto- 
fore executed by insured and brings suit to foreclose, insured is entitled to offset 
amount of fire loss against amount due on bond and mortgage. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

4. INSURANCE. 

In foreclosure proceeding instituted by insurer as assignee of mortgage, equity 
court will fix amount of fire loss, if pleaded, in order to establish amount of set- 
off to which insured mortgagor is entitled. 

(For other cases, see Insurance, Dec. Dig. § 607.) 


Syllabus by the Court. 

1. Defendant Evans insured his property against loss by fire in complainant 
company, and thereafter placed title to the property in a corporation formed for 
the purpose of holding the title freed of dower, pursuant to an arrangement be- 
tween Evans and his wife; Evans held a certificate for 4,998 shares of the capital 
stock of the corporation, the remaining 2 shares of the capital stock being held by 
others to qualify them as incorporators, with the real beneficial ownership in 
Evans; no change in possession, operation, or management followed the convey- 
ance to the corporation, nor was the policy of insurance assigned to the corporation. 
Held: In all the circumstances of the case, Evans was the substantial beneficial 
owner of the property covered by the policy of insurance, and that the insurance 
company could not escape its liability under the policy by reason of the transfer, 
especially where the hazard had not increased nor the interest of Evans in the 
protection of the property diminished, and where the entire loss will fall on him. 

2. Equity will consider the substantial beneficial ownership of property held 
by a private corporation to be in the members or stockholders who own the cor- 
poration, where such view is necessary to do justice. 

3. Where insurance company, after fire loss, takes assignment, under a pro- 
vision of the policy, of a bond and mortgage theretofore executed by the owner, 
and brings suit to foreclose, the owner is entitled to offset the amount of the fire 
loss against the amount due on the bond and mortgage. 

4. This court will fix the amount of fire loss if pleaded in the foreclosure pro- 
ceeding, in order to establish the amount of offset to which the defendant is en- 
titled. 

Suit by James C. White against William C. Evans, and others. 

Decree in accordance with opinion. 

James Mercer Davis, of Camden, for complainant. 

Robert J. Tait Paul, of Camden, for defendant William C. Evans and others. 

A. H. Swackhamer, of Woodbury, for defendant First Nat. Bank & Trust Co. 
of Woodbury, N. J. 

Davis, Vice Chancellor. 

The defendant William C. Evans, a farmer, residing in Elk Township, Glou- 
cester county, N. J., became the owner in 1912 of a farm situate in that township 
which he afterward occupied and operated. He held the title to this farm contin- 
uously from 1912 until 1928. By deed dated September 21, 1928, he conveyed it to 
the First National Bank & Trust Company of Woodbury, .N. J., as trustee, which 
bank as trustee by deed dated December 7, 1928, conveyed it to W. C. Evans Com- 
pany, a New Jersey corporation, which corporation became incorporated on Novem- 
ber 3, 1928, for the purpose of holding this farm with some other assets belonging 
to William C. Evans, and which was conveyed through the trustee to the corpora- 
tion. This was done because of some- differences which Evans had with his wife, 
the settlement of which differences involved the transfer of this farm in which she 
had an inchoate right of dower. 
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The amount of issued capital stock of W. C. Evans Company was $50,000, di- 
vided into 5,000 shares of $10 each. A certificate of stock was issued to William 
C. Evans for 4,998 shares, and to the other two incorporators for 1 share each. It 
is established that William C. Evans was the actual owner of all the stock of the 
company, and that the two other shares issued were intended only as qualifying 
shares so as to effect the incorporation and provide the necessary officers and di- 
rectors. These two qualifying shareholders, holding 1 share each, admitted that 
they had no actual ownership, but held the stock for the benefit of William ¢. 
Evans; therefore, William C. Evans was in reality the owner of all the stock in 
the corporation, holding a certificate for all the shares except 2, having a par value 
of $10 each, of which latter 2 shares he was the equitable owner. 

William C. Evans continued to occupy this farm and operate it in the same 
way after the conveyance to the bank and to the corporation as before, it being 
treated as his own property. He was a member of the Hurfville Grange, Patrons 
of Husbandry of New Jersey, and he effected insurance with the Farmers’ Re- 
liance Insurance Company, substituted complainant in this cause. Two policies 
were issued by the Farmers’ Reliance Insurance Company, one, No. 35334, for the 
term of five years from August 6, 1929, insuring the stock, farming implements, 
baskets, other containers, etc., for the sum of $5,800; the other policy No. 32672, 
for the term of five years from February 16, 1933, in the sum of $10,000, insuring 
the dwelling house, farm buildings, and also household furniture, ete, the latter in 
the sum of $1,500, leaving the amount of insurance covering on the buildings of 
$8,500. The latter policy was a renewal of another policy previously written. One 
of the conditions under which these policies were written was that the insured 
should be a member in good standing of the Patrons of Husbandry of New Jersey 
Mr. Evans was a member in good standing and paid the full amount of premiums 
on these insurance policies, together with such assessments as he might be called 
upon to pay from time to time by the insurance company. These insurance policies 
were never canceled, nor the premiums returned. 

On July 19, 1922, William C. Evans executed to the First National Bank & 
Trust Company of Woodbury, N. J., a bond and mortgage in the sum of $10,000, 
payable on January 19, 1927, with interest at 6 per cent. per annum. This bond 
and mortgage were assigned by the bank to James C. White, who was the com- 
plainant in this cause when the bill to foreclose was filed on August 13. 1930 

There was attached to the last-mentioned insurance policy a New Jersey stand- 
ard mortgagee clause, with loss payable to First National Bank & Trust Company 
of Woodbury, N. J., as mortgagee. No assignment of this poli¢v was made by 
William C. Evans to W. C. Evans Company. 

On August 24, 1929, a fire occurred on this farm, resulting in a partial destruc- 
tion of the dwelling house and the total destruction of the barn and wagon house 
insured under the last-mentioned policy. This fire also destroyed household furni- 
ture and other personal property, the latter insured under the first-mentioned pol- 
icy. Adjusters of the company went to the scene of the fire on the day after it oc- 
curred, and the company’s assistant secretary and another adjuster were there on 
September 20, 1929; on the latter date, the fire loss was gone over and a memor- 
andum was made by the assistant secretary as to the items of loss. The amount 
of the loss was never disputed by the company. The company, however, after- 
ward refused to pay any loss under these two policies. 

Two suits were brought against the insurance company in the New Jersey Su- 
preme Court, one by the First National Bank & Trust Company of Woodbury, N. 
J., the mortgagee, on January 31, 1930, to recover for the loss on the buildings in- 
sured under one of these policies; the other suit by William C. Evans, on August 
22, 1930, to recover for the loss on the personal property insured under these pol- 
icies. Negotiations were had between the insurance company and the mortgagee, 
resulting on June 17, 1930, in the assignment by the bank of the bond and mortgage 
now under foreclosure, to James C. White, the. original complainant herein. The 
consideration for this assignment was $10,000, and the money representing the con- 
sideration was the money of the insurance company, and the transaction was effect- 
ed through a check made by the insurance company to the order of James C. 
White and indorsed by him over to the bank. 

The conclusion must be reached from the evidence that the insurance company 
took over this mortgage through its agent White, by virtue of the provision in the 
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mortgagee clause attached to the policy, which reads as follows: “Whenever this 
company shall pay the mortgagee (or trustee) any sum for loss or damage under 
this policy and shall claim that as to the mortgagor or owner no liability therefore 
existed, this company shall, to the extent of such payment, be thereon legally 
subrogated to all the rights of the party to whom such payments shall be made, 
under all securities held as collateral to the mortgage debt, or may, at its option, 
pay to the mortgagee (or trustee) the whole principal due or to grow due on the 
mortgage, with interest, and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities; but no subrogation shall impair 
the right of the mortgagee (or trustee) to recover the full amount of its claim.” 
It was not taken as an investment, and, while there was an absolute assignment, 
the consideration represented only the principal sum then due on the mortgage, al- 
though interest had accrued and was unpaid on this mortgage from July 20, 1928. 

The foreclosure proceedings, as originally instituted by the complainant White, 
went to a final decree, resulting in an execution, but, before the premises were sold, 
an order was made vacating the decree and permitting a defense. The cause was 
referred to Vice Chancellor Leaming, and, when it came on for final hearing be- 
fore him on March 15, 1932, it was continued pending the disposition of a suit at 
law which he assumed affected this cause. I am convinced, from a consideration 
of the circumstances, that the suit which was afterward tried was not the suit 
which he had in mind at the time of the continuance; he may have had in mind the 
suit by the bank as mortgagee against the insurance company, which suit was dis- 
continued after the assignment of the mortgage. 

The suit in the New Jersey Supreme Court by William C. Evans against the 
company, to which I have already referred, was tried on May 26, 1932, as happened, 
before me, sitting as Circuit Court Judge, and resulted in a verdict for William C. 
Evans, plaintiff therein, for the sum. of $6,303.36, which verdict was affirmed by 
the Court of Errors and Appeals on January 31, 1933, in an opinion written by Jus- 
tice Trenchard. Evans v. Farmers’ Reliance Insurance Company, 110 N. J. Law, 
159, 164 A. 258. 

While the latter suit was pending, William C. Evans, for a good consideration, 
by assignment dated July 17, 1931, assigned his interest in these policies as affect- 
ing the personal property, to Joseph H. Evans, and by another assignment, dated 
June 1, 1932, he assigned the judgment recovered by him against Farmers’ Re- 
liance Insurance Company to Joseph H. Evans. The consideration paid by Joseph 
H. Evans for these assignments is not disputed, and is an amount equal to or 
somewhat in excess of the amount due on the judgment, and includes attorney’s 
fee which he obligated himself to pay. After the affirmance of that case by the 
Court of Errors and Appeals, and on February 27, 1933, the then complainant, 
James C. White, filed an amended bill in this court in which he disclosed that, 
while the assignment of mortgage from the bank was taken in his name, it was 
done in trust for the insurance company, which company was then substituted as 
complainant on March 2, 1933; said amended bill seeks to apply the amount of the 
judgment recovered by William C. Evans and assigned to Joseph H. Evans, on the 
amount due under the bond and mortgage so assigned. Afterward by an order 
entered by consent, the insurance company paid into this court the full amount of 
this judgment. 

The defendants William C. Evans and W. C. Evans Company, by counterclaim, 
seek to offset, on the bond and mortgage under foreclosure, the amount of the fire 
loss on the buildings insured under the policy of the company. A counterclaim was 
also filed by these defendants against the First National Bank & Trust Company 
of Woodbury, N. J., which, however, was abandoned. Evidence on the part of the 
defendant, which is undisputed, establishes the amount of loss to the buildings in- 
sured by the company to be $8,021.97. 

This court has jurisdiction to determine the liability of the complainant Far- 
mers’ Reliance Insurance Company to the insured, William C. Evans, if such li- 
ability exists in this cause, without the intervention of a suit at law. The complain- 
ant has submitted to the jurisdiction of this court; the amount of loss under the 
policy was not controverted by evidence submitted by complainant, and William 
C. Evans, the insured and the beneficial owner of this farm at the time of the oc- 
currence of the fire, and the person who actually paid the premium on the policy, 
is entitled to interpose his defense to the extent of the liability, and this court can 
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determine the amount of such liability in this cause as was done by Vice Chan- 
cellor Bigelow in Selray Investment Company v. Massiminio, 110 N. J. Eq. 300, 
160 A. 323. 

_ [1] One of the questions to be determined is whether the company was 
relieved of liability to the defendant William C. Evans under the policy in ques- 
tion in this cause by reason of a provision in the policy reading: “The entire 
policy * * * shall be vo.d * * * if any change other than by death of an assured 
takes place in the interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard) whether by legal process or 
judgment or by voluntary act of the insured or otherwise. * * * " The onl 
change which took place after the issuance of this policy was the change in the 
title to the farm by a conveyance to W. C. Evans Company. The possession of 
the farm was in the assured ; he continued to occupy and operate it the same 
as he had before the incorporation of the company; and to all intents and pur- 
poses, so far as affecting any fire hazard, the conditions remained the same. 
Evans was the owner of all the stock of the W. C. Evans Company and may 
well be considered the equitable owner of the farm under the circumstances as 
they appear in this cause. The insurance company suffered in no way by reason 
of the change in the paper title to this farm, and in no way was subjected to any 
greater hazard. There was no change of the beneficial ownership of this farm: 
if anything, the assured had a greater interest in it after the conveyance than 
he had before because the transaction resulted in the elimination of the inchoate 
right of dower of Evans’ wife, giving him the full ownership of the farm through 
his ownership of the entire capital stock of W. C. Evans Company. 

The insurance company, in order to defeat the claim of the defendants to an 
offset of the amount of the fire loss to the buildings, relies almost entirely upon 
the provision of the policy which I have quoted; such a defense, where the 
circumstances are as in this case, should not be permitted to work a forfeiture 
of the defendants’ rights under the policy. The defense is technical; there is 
no evidence of any fraud practiced upon the insurance company, in fact, there 
is every evidence of the absolute good faith of the defendants. Such a provision 
in this insurance policy, tending to create a forfeiture, should be construed most 
strongly against the company. In cases where a forfeiture is declared by 
reason of change of title or interest, it is usually found that the insured has a 
diminished interest in the protection of the property against fire, but, in this 
ease, the defendant William C. Evans had possibly a greater interest in the 
property, as I have already said, than before it was conveyed to W. C. Evans 
Company. The entire loss would fall upon him, he being the owner of all the 
stock in the company. This reasoning is illustrated I feel in the opinion ot 
Judge Jess, affirmed by the Court of Errors and Appeals, in Evans v. London 
Assurance Corporation, 107 N. J. Law, 183, 151 A. 613. 5 

In view of the ownership by William C. Evans of all the stock in the W. C. 
Evans Company, it is clear that by that ownership he had the beneficial owner- 
ship of the real estate which he had conveyed to it; he was the substantial 
beneficial owner of this real estate. 

[2] Even as respects ownership of property, it is clear that, although title to 
corporate property is in the corporation, the substantial beneficial ownership 
in the case of private corporations is, in equity, for corporate purposes, in the 
members or stockholders who own the corporation, and this obvious fact must 
be recognized in equity for the purpose of distribution of the assets on a dissolu- 
tion of the corporation, and in other cases in which such view is necessary to do 
justice. 14 Corpus Juris, p. 62, § 26. 

[3, 4] The amount of the loss under this insurance policy should be offset 
against the amount found to be due the complainant on the bond and mortgage, 
notwithstanding certain circumstances surrounding the assignment from the 
bank to White. 

Some stress has been laid upon the fact that there was delivered at the time 
of the settlement between the bank and the insurance company, a declaration 
of no offset, executed by W. C. Evans Company; this declaration, however, 
could hardly be construed as waiving any rights under this insurance policy as 
against the insurance company because the insurance company is not named 
as a party and its effect would be to admit that there was due on the bond and 
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mortgage held by the First National Bank & Trust Company of Woodbury, 
New Jersey, the sum of $10,000, with interest from July 20, 1928. At that time 
the suit was pending in the New Jersey Supreme Court by the bank to recover 
under this policy, but I am satisfied from the evidence that William C. Evans, 
either individually or on behalf of the W. C. Evans Company, had no intention 
whatever ‘of waiving any claim for fire loss to the buildings insured under the 
policy, and such papers as he signed at the request of counsel for the bank 
cannot be said to have been for the benefit of the insurance company except to 
confirm the amount due on that mortgage to the bank, and the assurance of 
the title of the property clear of prior incumbrance at the time of the execution 
of the mortgage. 

The complainant is entitled to a decree for $10,000, the amount paid to the 
First National Bank & Trust Company of Woodbury, N. J., upon the assignment 
of the mortgage, with interest from June 17, 1930, the date of the assignment; 
to which should be added the taxes paid on September 8, 1930, in the amount 
of $1,407.87; and the amount paid in settlement of a tax certificate on March 
28, 1933, of $1,526.36, with interest from the dates when such respective payments 
were made. 

The defendants are entitled to have the amount of such decree offset to the 
extent of $8,021.97, representing the established loss to the buildings insured by 
the complaint under its policy, with interest. 

As to the fund now deposited in court, representing the amount of the judg- 
ment obtained by William C. Evans against the insurance company complainant, 
and assigned to defendant Joseph H. Evans, it should not be applied as a credit 
on the mortgage of complainant. While the complainant charged in the bill 
that William C. Evans was insolvent and the property covered by the mortgage 
was inadequate in value to satisfy the mortgage under foreclosure, no evidence 
was offered to support this claim; neither is there any evidence that the assign- 
ment of this judgment was done in fraud of creditors. The assignment was a 
bona fide assignment for a proper consideration, made long before any claim 
was set up by the complainant, and without notice to Joseph H. Evans of any 
such claim. 

The bill will be dismissed as to Joseph H. Evans and the fund on deposit in 
court directed to be paid to him. 


In re 176 AND 178 EAST MAIN STREET, AMSTERDAM, N. Y. 
BUFFALO INS. CO. et al. v. YOSCOVITZ. 
Court of Appeals of New York. Jan. 9, 1934. 
188 Northeastern Reporter 647. 
1. INSURANCE. 

Evidence in proceedings by insured for appointment of new umpire held 
insufficient to establish fraud in selection of umpire by appraisers under fire 
policies (Insurance Law, § 121, subd. 10). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

2. INSURANCE. 

Issue of fraud in appraisers’ selection of umpire for determination of loss 
under fire policies cannot be tried on conflicting affidavits, but action should be 
brought to set aside award (Insurance Law, § 121, subd. 10). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

3. INSURANCE. 

County Court held without jurisdiction to appoint new umpire for appraising 
fire loss, where appraisers, pursuant to policies, had appointed umpire and their 
award had not been set aside (Insurance Law, § 121, subd. 10). 


(For other cases, see Insurance, Dec. Dig. § 571.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Proceedings in the matter of the appraisal of the loss and damage of a 
building known as 176 and 178 East Main Street, Amsterdam, New York, result- 
ing from fire on August 15, 1932, in which Morris Yoscovitz, the insured, applied 
for an order vacating appointment of an umpire under fire policies and for 
appointment of a new umpire, opposed by the Buffalo Insurance Company of 
Buffalo and others. An order appointing a new umpire (263 N. Y. S. 162, 146 
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Misc. 449) was affirmed by the Appellate Division (264 N. Y. S. 717, 238 App. 
Div. 248), and insurers appeal. 

Orders of the Appellate Division and of County Court reversed, and motion 
for appointment of umpire denied. 

Charles B. Sullivan and Warner M. Bouck, both of Albany, for appellants. 

Harry V. Borst, of Amsterdam, for respondent. 

O’Brien, Judge. 

A building in Amsterdam owned by respondent Morris Yoscovitz and insured 
by these six appellants was damaged by fire. The policies provided that, in the 
event of disagreement between the parties relating to the amount of the loss, 
such amount should be ascertained by appraisers, one to be selected by the insured 
and the other by the insurer, and by an umpire to be chosen by the appraisers. 
The insured, acting through his attorney in fact, and the insurers, acting through 
their adjuster, entered into a written agreement whereby they designated George 
Wilson and A. J. Benoit as appraisers. These two appraisers executed a docu- 
ment by which they certified over their signatures that they selected Benjamin 
Reiner as umpire. This instrument is regular on its face. Thereafter on various 
occasions both appraisers met with Reiner and discussed and considered the 
extent of the loss, and on October 28, 1932, Benoit as appraiser and Reiner as 
umpire made an award of $19,494. 

After the award had been made, the insured on affidavits petitioned the 
county judge under section 121, subd. 10, of the Insurance Law (Consol. Laws, 
c. 28), for the appointment of an umpire. The petition was granted and another 
umpire was appointed by the court. Its jurisdiction under section 121, subd. 10, 
is limited to a case where the appraisers have failed or neglected to select one. 

{1] Fraud is the theory upon which the petitioner succeeded in overcoming 
the conceded fact that by a written instrument the appraisers had certified to the 
previous selection of an umpire by them. The issue of fraud was tried by aff- 
davit. Wilson admits in his deposition that in fact he did sign the paper entitled 
“selection of umpire,” explains the circumstances, but asserts that he had no 
opportunity to protest the selection and that he never ratified nor acquiesced in 
Reiner’s appointment nor in his continuation as umpire. His deposition is to the 
effect that after he and Benoit had executed the document in blank, Benoit 
informed him that Reiner would give the insured a good loss on his property 
and then proceeded in Wilson’s presence to insert Reiner’s name as umpire. 
Wilson fails to express any reason for the absence of a protest by himself at 
that time and does not deny the statements in Benoit’s and Reiner’s affidavits 
that Reiner, in his presence, qualified as umpire before a notary public and that 
on several occasions he met with Reiner and Benoit and discussed and considered 
the loss. In the absence of some adequate explanation, these omissions render his 
position vulnerable on the question of fraud. 

[2, 3] Even if a suspicion of the practice of fraud is to be deemed per- 
missible, the remedy so far pursued is not the proper one. No attempt is made to 
dispute the fact of Reiner’s appointment. Whether the circumstances surrounding 
it could ultimately be considered fraudulent after examination and cross-examina- 
tion of witnesses in person may be determined in an appropriate action to set 
aside the award. Bradshaw y. Agricultural Ins. Co. of Watertown, 137 N. Y. 
137, 32 N. E. 1055. Section 121, subd. 10, of the Insurance Law is not intended 
to confer jurisdiction to try such an issue on conflicting affidavits. Granted the 
fact of the selection of an umpire by the appraisers, the County Court, so long 
as the award stood, was without jurisdiction to appoint another. 

The order of the Appellate Division and that of the County Court should be 
reversed, and motion for appointment of umpire denied, with costs, in all courts. 


Pound, C. J., and Crane, Lehman, Kellogg, Hubbs, and Crouch, JJ., concur. 
Ordered accordingly. 


GREENBERG vy. 1625 PUTNAM AVENUE CORPORATION et al. 

Supreme Court, Appellate Division, Second Department. Jan. 19, 1934. 

268 New York Supplement 553. (tt 
INSURANCE. ‘to : 
Where mortgagor breached covenant to insure property for prote¢tion of 
second mortgagee, but insured property for benefit of itself and first mortgagee, 
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and first mortgagee waived right to insurance money due for small loss, second 
mortgagee teld to have equitable lien upon insurance money to extent of his 
interest. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Action by Joseph Greenberg against the 1625 Putnam Avenue Corporation 
and others. From an order entered in the course of the proceedings, the 
plaintiff appeals. eee ‘ ous 

Reversed, and motion denied in accordance with opinion. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Scudder, and Tomp- 
cins, JJ. 

, Raphael H. Weissman, of Brooklyn, for appellant. 

Charles Trynin, of New York City, for respondents. 

Per Curiam. 

Order reversed on the law, with’ $10 costs and disbursements, and the motion 
denied, with $10 costs, with leave to answer within ten days from the entry of 
the order herein. We are of the opinion that the complaint contains facts 
sufficient to state a cause of action. Plaintiff was the owner of a second mort- 
gage upon premises 1625 Putnam avenue, Brooklyn. Defendant Title Guarantee 
& Trust Company owned a first mortgage upon the same premises. Defendant 
Putnam Avenue Corporation was the owner of the- fee. The owner, in the 
plaintiff's mortgage, covenanted that it would insure the property against loss 
by fire for the benefit of the plaintiff. That covenant was breached. Defend- 
ant owner, however, insured in favor of itself and the first mortgagee. A small 
loss resulted, and the first mortgagee waived its rights to the insurance moneys. 
The facts alleged bring this case within the rule that, “where the assured has 
agreed to insure for the protection and indemnity of another person having an 
interest in the subject of the insurance, then such third person has an equitable 
lien, in case of loss, upon the money due upon the policy to the extent of such 


interest.” Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42, 47, 4 Am. Rep. 641; 
Dunlop v. Avery, 89 N. Y. 592. 


MAHLER v. MILWAUKEE MECHANICS’ INS. CO. et al. No. 196. 


Supreme Court of North Carolina. Jan. 10, 1934. 
172 Southeastern Reporter 204. 
1. INSURANCE. 


Where fire insurer's local agent knew of change of ownership before effective 
date of renewal policy, fact that trust deed holder had not notified insurer of 
change of ownership, as required by New York standard mortgagee clause, held 
not to preclude recovery by such holder (C. S. § 6420). 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE. 

Where fire insurer’s local agent, before effective date of renewal policy, 
knew of change of ownership taking place when insured exchanged the prop- 
erty covered for other property, fact that agent held mortgage on the other prop- 
erty eld not to prevent agent's knowledge from being imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3 INSURANCE. 

_ Where fire insurer's local agent, with knowledge of change of ownership and 
of incumbrances, renewed insurance in name of original insured, second mort- 
gagee to whom policy was assigned after fire /icld entitled to recover without 
asking for reformation of policy 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

4. INSURANCE. 

Cause of action on fire policy /icld chose in action which was subject of 

equitable transfer and assignment. 
_ _ (For other cases, see Insurance, Dec. Dig. § 594.) 
3. INSURANCE. ; 

Reformation is not nécessary where insurer has waived or is estopped to 
tely upon breach of condition in policy. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 
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6. INSURANCE. 

Where fire insurer's authorized local agent had actual notice of change of 
wwnersh'p and of incumbrances before inception or effective date of policy 
ssued with New York standard mortgagee clause, written provisions ‘ 
notice of change of ownership held waived. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

Appeal from Superior Court, Johnston County; Frizzelle, Judge. 

Action by Alice R. Mahler against the Milwaukee Mechanics’ Insurance 
Company and the Metropolitan Life Insurance Company. From 
judgment, defendant first named appeals. 

Affirmed. 

The agreed statement of facts is as follows: 

“This action is now pending in the Superior Court of Johnston County, and 
the parties hereto desiring to waive a jury trial, agree upon the following facts 
and submit the same to the Judge holding the Courts of Johnston County for 
a judgment as may be just and proper: 

“1. That on and prior to October 22, 1930, R. P. Holding was the owner of a 
tract of land containing about 119.86 acres, lying and being in Selma Township, 
Johnston County and said lands were encumbered as follows: 

“(a) A deed of trust securing the Metropolitan Life Insurance Company in 
the sum of $2,250.00, and said deed of trust is recorded in Book 167, page 69, of 
the Johnston County Registry. 

“(b) A mortgage deed to Alice R. Mahler in the sum of $6,750.00, and this 
mortgage is recorded in Book 195 at page 202 of the Johnston County Registry. 

“2. That Harvey Atkinson and wife on or about October 22, 1930, and prior 
thereto were owners of a tract of land of about 72 acres lying and being in 
Selma Township, Johnston County and said lands were encumbered, besides other 
mortgages and deeds of trust, by a mortgage from the said Harvey Atkinson 
and wife to Roger A. Smith, Jr, in the sum of $150.15 and was of record in 
Book 243, at page 137, Johnston County Registry. 


“3. That on the 22nd day of October, 1930, said R. P. Holding and wife 
Maggie B. Holding conveyed to Harvey Atkinson and wife, Minnie S. Atkinson, 
the said 119.86 acres of land by deed, and the said Harvey Atkinson and wife 
Minnie S. Atkinson conveyed to R. P. Holding and wife Maggie B. Holding, a 
tract of land containing 72 acres, said tracts being the ones described in the para- 
graphs above. That the said 119.86 acres conveyed by Holding to Atkinson were 
encumbered by a deed of trust to Metropolitan Life Insurance Company, and by 
a second mortgage to Alice R. Mahler. 


“4. That Roger A. Smith, Jr., on October 22, 1930, and prior thereto, as 
well as a long time thereafter, was a resident of Smithfield, Johnston County, 
State of North Carolina, and was duly authorized local agent of the Milwaukee 
Mechanics’ Insurance Company, which company ,was engaged during the times 
mentioned in writing fire insurance in the said County of Johnston. 

“5. It is admitted that Roger A. Smith, Jr., duly authorized local agent of 
Milwaukee Mechanics’ Insurance Company had knowledge of the deed of trust 
to Metropolitan Life Insurance Company on the 119.86 acres and it is also 
admitted that Roger A. Smith, Jr., had knowledge that said property was encum- 
bered by a second mortgage to Alice R. Mahler. That at the time of the trade 
of the lands between Harvey Atkinson and R. P. Holding as set out above, the 
said Roger A. Smith, Jr., was duly notified of the intention of the parties to make 
said trade and he knew the day on which the trade between the parties was 


finally consummated, to-wit, on October 22, 1930, this fact being admitted by said 
Roger A. Smith, Jr. 


“6. That on the 22nd day of October, 1930, said R. P. Holding was insured 
for the benefit of the said Metropolitan Life Insurance Company upon the build- 
ings situate on the 119.86 acres, and after the trade was made by the said 
assured and Harvey Atkinson and wife, the said Roger A. Smith, Jr., was noti- 
fied as agent to change the assured on his policy then in force from R. P. Hold- 
ing to Harvey Atkinson and wife, Minnie S. Atkinson, but the said agent failed 
to make said change. That said policy expired on November 8th, 1930. That some 
time between the 10th day of October, 1930, and the 3rd day of November, 1930, 


respecting 


an adverse 
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Roger A. Smith, Jr., agent for the Milwaukee Mechanics’ Insurance Company 
wrote policy No. 13 of said company insuring said buildings in the name of R. P. 
Holding, although said R. P. Holding was not the owner of said property after 
October 22nd, 1930, as the said Roger A. Smith, Jr., knew and he knew that 
the said Harvey Atkinson and wife, Minnie S. Atkinson were the owners of said 
property after October 22nd, 1930, subject to the encumbrances against said prop- 
erty as set out in paragraph 5 hereof. That said policy is attached hereto and 
made a part of the agreed statement of facts. That said policy insured the build- 
ings on said property from November 8th, 1930, at noon, to November 8th, 1931, 
at noon. That said policy was forwarded to the Metropolitan Life Insurance 
Company at Raleigh, N. C; that the premium on said policy was not paid to 
Roger A. Smith, Jr., by anyone. 

“7. That on the 31st day of October, 1930, the Metropolitan Life Insurance 
Company for the first time was informed by R. P. Holding that he did not own 
said lands and was informed that the said Harvey Atkinson and wife, Minnie S. 
Atkinson, were the owners of same and were informed by the said R. P. Holding 
that he had notified Roger A. Smith, Jr., agent for the Milwaukee Mechanics’ 
Insurance Company of said change of ownership by letters as follows: 

“‘Smithfield, N. C. October 31, 1930. Mr. A. T. Dixon, Manager, Carolina 
Branch Office, 131 South Salisbury Street, Metropolitan Life Insurance Co., 
Raleigh, N. C—Dear Mr. Dixon: Loan BO-226. You will please find enclosed 
herewith check for $135.00 to cover interest on the Alice and J. E. Mahler mort- 
gage loan to November Ist, 1930. Scveral days ago I received a letter from your 
office with reference to the insurance on the buildings of this farm expiring 
November 8th, 1930, I wish to advise that I have traded my equity in this farm 
to Mr. Harvey Atkinson, Smithfield, N. C., RFD#2, and I have so advised Mr. 
Reger A. Smith, Jr., who issued the policy in this connection. Please send future 
notices of interest payment to Mr. Atkinson, as I have no further interest in 
the farm. Yours very truiy, R. P. Holding. Copy to Mr. J. E. Mahler, Smithfield, 
N;. Ge 

“8. That said policy was received by Metropolitan Life Insurance Company 
some time between October 10th and November 3rd, 1930. That said Metropolitan 
Life Insurance Company did not notify Roger A. Smith, Jr., or the Milwaukee 
Mechanics’ Insurance Company of the-contents of the letter which it had received 
from said R. P. Holding as set out above. That said policy had attached to it a 
New York Standard Mortgagee’s clause in favor of the Metropolitan Life Insur- 
ance Company, with loss payable to it as mortgagee, a copy of said loss payable 
clause being hereto attached and made a part of the agreed statement of facts. 

“9. That on the 24th day of December, 1930, while said policy was in force 
the building described in said policy as a barn was totally destroyed by fire and 
on or about January 5th, 1931, the building described as dwelling #1 was totally 
destroyed by fire, and that the loss kad been appraised at $400.00 for the barn 
and $1278.22 for the dwelling and all parties agree that this is a fair appraisal 
of said loss and if liability exists under this policy that the loss be fixed at this 
amount, with interest from November 15, 1931. 


> “10. That Alice R. Mahler has been assigned all right, title and interest in 
said policy and in any right of action upon the same-for the loss of said prop- 
erty by R. P. Holding, Harvey Atkinson and wife, Minnie S. Atkinson. 

“From the foregoing statement of facts the plaintiff Alice R. Mahler con- 
tends that she is entitled to receive from the Milwaukee Mechanics’ Insurance 
Company the sum of $1678.22 with interest from November 15, 1931, the said 
sum to be impressed with the trust in favor of the Metropolitan Life Insurance 
Company, and the defendant Metropolitan Life Insurance Company contends it 
is entitled to said amount by virtue of a New York Standard Mortgagee’s clause 
in its favor attached to said policy, and the Milwaukee Mechanics’ Insurance 
Company contends that it is not liable to the plaintiff or the Metropolitan Life 
Insurance Company for that the plaintiff claims only as assignee of R. P. Holding 
and Harvey Atkinson and wife (see assignment attached to complaint); and as 
the assignors cannot recover, the assignee cannot recover; that the Metropolitan 
Life Insurance Company cannot recover fer that under the New York Standard 
Mortgagee Clause attached to the policy (see provision set out in answer of 
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Insurance Company) it was the duty of the said Life Insurance Company to 
notify the Fire Insurance Company of the change of ownership.” . 

The judgment of the court below is as follows: “This cause having been 
submitted to the undersigned Judge upon an agreed statement of facts and with 
written stipulations that judgment upon the said agreed statement of facts 
might be rendered out of term and out of the District, the said undersigned 
Judge having taken the said agreed statement of facts under advisement and 
given the same full and careful consideration the contentions of the parties to 
the action as set out in briefs filed by each of said parties and the Court being 
of the opinion that plaintiff is entitled to recover upon her cause of action: It 
Is Therefore Considered, Ordered and Adjudged that Alice R. Mbhler, plaintiff, 
recover of the Milwaukce Mcchanics’ Insurance Company one of the defendants, 
the sum of $1678.22, with interest from November 15, 1931, until paid. It is 
further considered, ordered and adjudged that the said sum of money is impressed 
with a lien in favor of the Metropolitan Life Insurance Company, mortgagee, as 
set out in the contract in the policy of insurance, the basis of this suit, by virtue 
of the loss payable clause attached to said policy, as its interest may appear, by 
reason of that certain deed of trust recorded in Book 167, page 69, of the John- 
ston County Registry. It 1s further ordered that the defendant, the Milwaukee 
Mechanics’ Insurance Company pay the cost of the action as taxed by the Clerk 
of this Court. Done at Chambers, this 30th day of June, 1933.” 

The exception and assignment ot error made by Milwaukee Mechanics’ Insur- 
ance Company is as follows: “That the judgment of His Honor upon the pleadings 
and the statement of agreed facts is erroneous.” 

Manning & Manning, of Raleigh, for appellant. 

Leon G. Stevens, of Smithfield, for appellee Alice R. Mahler. 

Winston & Tucker, of Raleigh, for Metropolitan Life Ins. Co. 

CLARKSON, Justice. 


We cannot hold that the judgment of the court below, upon the pleadings 
and the statement of agreed facts, is erroneous. 

The New York standard mortgagee clause attached to the policy issued in 
this controversy is as follows: “New York Standard Mortgagee Clause for use 
in connection with first mortgage ‘nterest on real estate: Loss. or damage, if 
any, under this policy shall be payable to the Metropolitan Life Insurance Com- 
pany, as Mortgagee (or trustee), as interest may appear, and this insurance, as 
to the interest of the mortgagee (or trustee) only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described prop- 
erty, nor by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than are permitted by 
this policy; Provided, that in case the mortgagor or owner shall neglect to pay 
any premium due under this policy, the mortgagee (or trustee) shall, on demand, 
pay the same. Provided, also, that the mortgagee (or trustee) shall notify this 
company of any change of ownership or occupancy or increase of hazard which 
shall come to the knowledge of said mortgagee (or trustee) and unless permitted 
hy this policy, it shall be noted thereon and the mortgagee (or trustee) shall, 
on demand, pay the premium for such increased hazard for the term of the use 
thereof; otherwise this policy shall be null and void. This company reserves the 
right to cancel this policy at any time as provided by its terms, but in such case 
this policy shall continue in force for the benefit only of the mortgagee (or 
trustee) for ten days after notice to the mortgagee (or trustee) of such can- 
cellation and shall then cease, and this company shall have the right, on like 
notice, to cancel this agreement. Whenever this company shall pay the mortgagee 
(or trustee) any sum for loss or damage under this policy and shall claim that 
as to the mortgagor or owner, no liability therefore existed, this company shall 
to the extent of such payment be thereupon legally subrogated to all the rights 
of the party to whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may, at its option, pay to the mortgagee (or 
trustee) the whole principal due or to grow due on the mortgage with interest, 
and shall thereupon receive a full assignment and transfer of the mortgage and 
of all such other securities; but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount of its claim. Dated November 8, 
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(930. Mechanics’ Insurance Company, of Milwaukee. Roger A. Smith, Jr., (Signa- 
ture for Company).” 

[1] The defendant Milwaukee Mechanics’ Insurance Company’s first conten- 
tion is that it was “the duty of the Metropolitan Life Insurance Company, bene- 
ficiary named in the New York Standard Mortgage Clause, to report to the 
Milwaukee Mechanics’ Insuance Company the change in ownership of the prop- 
erty covered by the insurance, and the effect of its failure so to do” makes the 
policy null and void. 

We cannot so hold, under the facts and circumstances of this case. It will 
he noted that the rider was dated November 8, 1930, “attached to policy No. 13 
of the Milwaukee Mechanics’ Insurance Company of Milwaukee—Roger A. Smith, 
Jr. (signature for Company).” 

In the findings of fact Nos. 4 and 5, supra, it is admitted: “That Roger A. 
Smith, Jr., on Oct. 22, 1930, and prior thereto, as well as a long time thereafter 
* * * was the duty authorized local agent of the Milwaukee Mechanics’ Ins. 
Co.,” etc., “had knowledge,” etc. 

In Federal Land Bank v. Ins. Co., 187 N. C. 97, 102, 121 S. E. 37, 40, citing 
a wealth of authorities, it is said: “With respect to the rights of the mortgagee 
under the standard mortgage clause, it is the generally accepted position that this 
clause operates as a separate and distinct insurance of the mortgagee’s interest, 
to the extent, at least, of not being invalidated by any act or omission on the 
part of the owner or mortgagor, unknown to the mortgagee, and, according to 
the clear weight of authority, this affords protection against previous acts as 
well as subsequent acts of the assured.” C. S. § 6420; Wayne Nat. Bank v. Bank, 
197 N. C. 68, 147 S. E. 691; Peeler v. U. S. Casualty Co., 197 N. C. 286, 148 
S. E. 261; Bennett v. Ins. Co., 198 N. C. 174, 151 S. E. 98, 72 A. L. R. 275. 

In Johnson y. Ins. Co., 172 N. C. 142, 147, 148, 90 S. E. 124, 126, we find: 
‘In Bergeron v. Ins. Co., 111 N. C. 47, 15 S. E. 883, the court quotes with approval 
from May on Insurance that: ‘Facts material to the risk, made known to the 
agent (or a subagent intrusted with the business) before the policy is issued, 
are constructively known to the company, and, cannot be set up to defeat a 
recovery on the policy.’ And in Grabbs v. Ins. Ass’n, 125 N. C. 395, 34 S. E. 503, 
505: ‘It is well known that as a general rule fire insurance policies are issued in 
a different way from those of life insurance companies. The latter are usually 
issued directly from the home office, while fire insurance policies are generally 
sent to the local agent in blank, and are filled up, signed and issued by him. The 
blanks, while purporting to be signed by the higher officers of the company, 
usually have their names simply printed thereon in autographic facsimile. Under 
such circumstances, can it be doubted that the policy is really issued by the 
agent who, for all purposes connected with such insurance, is the alter ego of the 
insurer? That he is seems too well settled to need citation of authority, and 
therefore his knowledge is the knowledge of the company. We can only repeat 
what we have so recently said in Horton v. Ins. Co., 122 N. C. 498, 503, 29 S. E. 
944, 945, 65 Am. St. Rep. 717: “It is well settled in this state that the knowledge 
of the local agent of an insurance company is in law the knowledge of the prin- 
cipal; that the conditions in a policy working a forfeiture are matters of con- 
tract, and not of limitation, and may be waived by the insurer; and that such 
waiver may be presumed from the acts of the agent.”’ The same authorities also 
support the position that, if the defendant issued the policy knowing the condi- 
ditions existing at the time, it cannot now avoid responsibility on account of those 
conditions. Nor does the provision in the policy restricting the power of the 
agent to waive conditions and stipulations affect the application of this rule, 
because those restrictions are generally construed to apply to something that 
occurs after the policies have been issued, and not to conditions existing at the 
inception of the policy.” Bullard v. Ins. Co. 189 N. C. 34, 126 S. E. 179; Mid- 
kiff v. Ins. Co., 197 N. C. 139, 147 S. E. 812; Houck v. Ins. Co., 198 N. C. 303, 
151 S. E. 628; Smith v. Ins. Co., 198 N. C. 578, 152 S. E. 688. This matter has 
recently been discussed in Hill v. Ins. Co., 200 N. C. 115, 156 S. E. 518 

Roger A Smith, Jr., was the duly authorized local agent of the Milwaukee 
Mechanics’ Insurance Company. He was the alter ego and made this contract 
and had knowledge of the change in ownership of the property covered by the 
‘nsurance when the contract was made. The contract was made by Roger A. 
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‘ 


Smith, Jr., “signature for company,” with the Metropolitan Life Insurance Com- 
pany. The agent Smith, the alter ego, knew the facts which knowledge was 
imputed to the company. Why the necessity of the Metropolitan Life Insurance 
Company giving another notice? The change of ownership was known to its 
alter ego. It may be noted that, although the Milwaukee Mechanics’ Insurance 
Company, through its alter ego, had notice of the change in ownership, yet the 
company with this knowledge, no doubt conveyed to it by its agent, took no steps, 
if it could, to repudiate the act of its alter ego, the local agent. If it had notified 
the Metropolitan Life Ins. Company, a new policy could have been obtained, but 
it did nothing until after the fire loss, and now attempts to repudiate the rider— 
the New York standard mortgage clause. 

[2] The defendant Milwaukee Mechanics’ Insurance Company’s second con- 
tention is: “Was the knowledge of the local agent imputable to the Company?” 
We think so. This is fully sustained by the authorities above cited. But defendant 
Milwaukee Mechanics’ Insurance Company contend that there is an exception, and 
cites Bank of Proctorville v. West, 184 N. C. 220, 223, 114 S. E. 178, that Roger 
A. Smith, Jr., has an interest inimical to his company. This is a well-grounded 
principle of law upheld by this court and the courts of other states, but is not 
applicable to the facts in the instant case. Roger A. Smith, Jr., by issuing the 
policy served no interest of his own. He did not conceal anything from the com- 
pany, and his interest was not opposed to the company. His sole connection with 
the trade was as holder of a second mortgage on lands in no wise connected with 
this suit. Roger A. Smith, Jr., was not serving two masters. His only one was the 
Milwaukee Mechanics’ Insurance Company. We see no foundation in the facts 
of record for this contention. 

[3] The defendant Milwaukee Mechanics’ Insurance Company’s third conten- 
tion is that “Mrs. Mahler, the plaintiff, sues only as assignee of whatever rights 
Rk. P. Holding and Harvey Atkinson and wife had.” It is contended by this defend- 
ant that these parties had no rights, and therefore plaintiff had none. We cannot 
so hold. The Metropolitan Life Insurance Company had a first mortgage on the 
property, and the Milwaukee Mechanics’ Insurance Company’s agent, the alter 
ego, renewed the insurance with the Metropolitan Life Insurance Company, with 
full knowledge that the land of these parties was incumbered with the mortgages. 
We think these parties had an equitable interest in the property subject to trans- 
fer to plaintiff. We do not think that it was necessary, under the facts and cir- 
cumstances of this case, for plaintiff to ask for any reformation of the contract, 
and Burton v. Ins. Co., 198 N. C. 498, 152 S. E. 396, is not applicable to the 
facts in this case. 

[4, 5] This court has uniformly held that all actions must be instituted in 
the name of the real party in interest. The real party in interest in this case is 
Alice R. Mahler, assignee. This claim or cause of action is nothing more than 
a chose in action which is the subject of an equitable transfer and assignment. 
Mr. Couch in his valuable work on Insurance, vol. 6, § 1450J, lays down this 
principle: “A mere equitable assignment, the policy itself not being assigned, will 
not defeat the policy under a general clause forbidding an assignment thereof, 
unless it is specially prohibited by the terms of the contract. But even though an 
assignment of a right to the proceeds in a fire policy may not be a valid legal 
assignment of the policy, it may operate as an equitable assignment, vesting in 
the assignee an equitable interest in the proceeds.” Nor was it necessary that 
the policy of insurance be reformed. This rule is laid down in 26 C. J. p. 107: 
“Reformation is not necessary where insurer has waived or is estopped to rely 
upon a breach of a condition in the policy.” The letter of R. P. Holding to the 
Metropolitan Life Insurance Company is immaterial. 


[6] It is admitted that Roger A. Smith, Jr., was the duly authorized agent 
of the Milwaukee Mechanics’ Insurance Company, he had actual notice of the 
change of owners, and he also knew of the incumbrances against the property, 
both the first and second mortgages. He had this knowledge before the inception 
or effective date of the policy that was issued with rider, loss clause, New York 
standard mortgage clause, for the benefit of the Metropolitan Life Insurance 
Company, that had a first mortgage. With such knowledge, the written provisions 
of the policy were thereby waived. 

For the reasons given, the judgment in the court below is affirmed. 





Baker v. Fargo Building & Loan Ass’n 


BAKER v. FARGO BUILDING & LOAN ASS’N. No. 6208. 
Supreme Court of North Dakota. Dec. 19, 1933. 
Rehearing Denied Jan. 4, 1934. 
252 Northwestern Reporter 42. 
1. INSURANCE. 

Uniform mortgage clause in policy providing that, in case mortgagor neglects 
to pay premium, mortgagee shall on demand pay same, embodied conditional prom- 
ise of mortgagee to pay premiums (Comp. Laws 1913, §§ 5896, 5898, 5901). 

(For other cases, see Insurance, Dec. Dig. § 182.) 


Syllabus by the Court. 

1. Following the case of St. Paul Fire & Marine Insurance Company v. Hiram 
D. Upton, 2 N. D. 229, 50 N. W. 702, the uniform mortgage clause in an insurance 
policy reading as follows: “Provided that in case the mortgagor or owner shall 
neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same”—is held to embody the promise of the mortgagee 
to pay on demand insurance premiums in case of failure of the mortgagor to pay 
them. 

2. An insurance agent, paying the premiums on fire insurance policies, as re- 
quired by his contract with insurance companies, is subrogated to the rights of such 
insurance companies to collect the premiums, including commissions. 

Appeal from District Court, Cass County; P. G. Swenson, Judge. 

Action by Roy T. Baker, as surviving partner of the Baker Insurance Agency, 
a copartnership, against the Fargo Building & Loan Association, a corporation. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Conmy, Young & Conmy, of Fargo, for appellant. 

Nilles, Oehlert & Nilles, of Fargo, for respondent. 

Burke, Judge. 

The plaintiff, as surviving partner of the Baker Insurance Agency, a copartner- 
ship, brings this action to recover the premiums from the mortgagee of insured 
mortgaged property. The trial court made findings of fact and conclusions of law 
favorable to the plaintiff, and, from a judgment duly entered thereon, the defend- 
ant appeals. 

There is no dispute in the facts. At the time of the institution of the action, 
the defendant, Fargo Building & Loan Association, was the owner of two mort- 
gages, one for $40,000 and one for $5,000, executed by one C. H. Porritt, covering 
a certain business block in the citv of Fargo. The said mortgages contained a 
covenant on the part of Chas. H. Porritt to keep such premises and buildings in- 
sured against loss by fire, tornado, and windstorm and against loss of use, occupa- 
tion, and rents to said premises arising out of any such casualty, and requiring the 
said Chas. H. Porritt to procure and deliver to the said defendant, Fargo Building 
& Loan Association, policies of insurance acceptable to the said Fargo Building & 
Ioan Association, with loss, under said policies, payable to the said Fargo Build- 
ing & Loan Association, as such mortgagee, as its interest might appear. That said 
mortgage further provided that, in case the said C. H. Porritt failed, neglected, or 
refused to procure said insurance or to deliver said policies to said mortgagee, the 
said mortgagee was authorized to obtain and procure such insurance, and if, said 
mortgagee was required to pay or advance any insurance premiums for the protec- 
tion of said mortgaged property, then that amount so paid or advanced by said 
mortgagee should constitute a part of said mortgage indebtedness, and that the 
amount thereof, together with interest, should be added to and constitute a part of 
said mortgage debt which might be enforced against said mortgaged property. 

The said C. H. Porritt, with the approval of the defendant, procured certain 
insurance policies from the plaintiff and delivered them to the defendant. The 
names of the insuring company, the policy numbers, the amount of the policy, and 
the premiums involved are as follows: 

Insuring Company. Policy Date. Amount of Premium. 
; Number. Policy. 

Y. Underwriters Ins. Co. 27130 2-18-27 $ 8,850.00 $178.06 

t. Paul Fire & Marine Ins. Co. 7767 4-20-28 9,000.00 155.25 

N. Y. Underwriters Ins. Co. 27276 5-26-28 4,500.00 90.54 
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N. Y. Underwriters Ins. Co. 2066 6-29-28 10,000.00 50.00 
St. Paul Fire & Marine Ins. Co. 7784 9-14-28 10,000.00 201.20 
St. Paul Fire & Marine Ins. Co. 321 1-6-29 10,000.00 50.00 
Hartford Fire Insurance Co. 10431 8-13-29 7,500.00 139.13 
St. Paul Fire & Marine Ins. Co. 7868 9-7-29 2,500.00 46.25 
7Etna Insurance Company 9187 9-24-29 13,500.00 249.75 
St. Paul Fire & Marine Ins. Co. 7886 12-11-29 5,000.00 92.75 
New York Underwriters Ins. Co. 27443 2-28-30 8,850.00 164.17 


As a further security for the payment of the mortgage debt, the defendant 
took an assignment of the rents of the mortgaged property, and the record shows 
that it was collecting such rents at the time of the trial. 

Some time after the last policy was issued, Porritt died, and the plaintiff who, 
by virtue of a contract with the insurance companies, had paid to the various com- 
panies the amount of the premiums, less 25 per cent., his commission, filed a claim 
for the amount paid in premiums against the Porritt estate in the county court, 
which claim has not been paid. The mortgage clause in each insurance policy had 
the usual provision for subrogation, and each of the insurance companies executed 
and delivered to the Baker Insurance Agency an assignment describing each policy, 
the amount of the premium, and containing this provision: 

“Whereas, The premium on said policy was not paid by the said owner and/or 
the mortgagee, and whereas, the premium on said policy was charged to and was 
also an obligation of Baker Insurance Agency of Fargo, North Dakota, and said 
premium has been paid by said Baker Insurance Agency to the undersigned. 

“Now therefore, In consideration of the payment to the undersigned, of a sum 
of money equal to the amount of said premiums, the receipt whereof is hereby 
acknowledge, the undersigned does hereby assign, set over, transfer and subrogate 
to the said Baker Insurance Agency of Fargo, North Dakota, all rights, claims, 
choses or things in action which the undersigned might have as against the said 
owner and/or mortgagee, to whom said policy was issued and to hereby authorize 
and empower the said Baker Insurance Agency at its own cost and expense to sue 
compromise or settle in its name or otherwise, the said claim for said unpaid pre- 
mium and said Baker Insurance Agency is hereby fully substituted in the place of 
the undersigned and subrogated to all of the rights of the undersigned by reason 
of the issuance and delivery of the said -policy.” 

On November 29, 1932, the plaintiff made demand upon the defendant for the 
payment of the premiums. The plaintiff relies on the clause.contained in each of 
the insurance policies as follows: 

“Loss, if any, payable to Fargo Building and Loan Association, or assigns as 
mortgagee, as such interest may appear. This policy as to the interest thereig of 
the said payee, as mortgagee (or trustee) only, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the within described property nor by the 
commencement of foreclosure proceedings, nor the giving of notice of sale relating 
to the property, nor by any change in the interest, title, or possession of the prop- 
erty, nor by any increase of hazard; Provided that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same; and Provided further, that the mortgagee (or 
trustee) shall notify this company of the commencement of foreclosure proceed- 
ings, and of any notice of sale relating to the property, and of any change of own- 
ership or occupancy or increase of hazard which shall come to the knowledge of 
said mortgagee (or trustee) and, unless permitted hy this policy, the same shall be 
noted thereon and the mortgagee (or trustee) shall, on demand, pay the premium 
for any increased hazard.” 

It is the contention of the appellant (1) that the standard mortgage clause of 
the insurance contract is a condition and not a covenant; consequently there is no 
obligation on the part of the appellant to pay the premiums. (2) The plaintiff 
is not entitled to be subrogated to the rights of the insurance companies by virtue 
of his laches. (3) The plaintiff is not entitled to recover the 25 per cent. commis- 
sion. 

The first case construing the uniform standard mortgage clause in an insur- 
ance policy is the case of St. Paul Fire & Marine Ins. Co. v. Upton, 2 N. D. 229, 
50 N. W. 702, 703. Appellant admits that this case holds that a similar mortgage 
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clause in an insurance policy was a covenant and not a condition upon which the 
mortgagee was liable for the premiums, but claims that the decision in the Upton 
Case should be overruled as contrary to the great weight of authority as shown by 
the decisions rendered since the decision in that case. 

It is also the contention of the appellant that the clause construed in the Upton 
Case differs materially from the clause involved in this action. There is no merit 
to this, as the clause construed in the Upton Case is the identical clause relied upon 
by the plaintiff in this action, namely, “Provided that in case the mortgagor or 
owner shall neglect to pay any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same.” In construing this clause in the Upton 
Case, the court said: “Does the clause contain an express promise on the part of 
the defendant, the mortgagee, to pay the premium in case of the default of the 
mortgagor? It is insisted that it merely prescribes a condition, on the performance 
of which the mortgagee may entitle himself to the benefits of this clause. But 
why should this agreement be so construed as to give the mortgagee the option to 
avail himself of its provisions while the insurance company are to have no choice? 
If this was the intention of the parties, why did not the provision read as follows: 
‘Provided, that the mortgagee, in case of the default of the mortgagor, shall have 
paid the premium at the time he claims the benefit of this clause.” This would 
have left in him an option. But the clause, as it does read, is an absolute engage- 
ment to pay the money on the default of the mortgagor,—‘then, on demand, the’ 
mortgagee shall pay the same.’ The clause provides that no neglect or act of the 
mortgagor, nor shall the vacancy of the premises. invalidate the policy. If de- 
fendant’s contention is sound, this provision would be nugatory, if the mortgagor 
should pay the premium on time; for it is only in case of the mortgagor’s default 
that the mortgagee can perform this condition of payment, and defendant insists 
that it is only on performance of such condition by him that he can have any 
rights under the mortgage clause. This construction would destroy its effect in 
many cases. It would often deprive the mortgagee of any benefit from the pro- 
vision that he should not be prejudiced by any act or neglect of the mortgagor, 
nor by reason of the vacancy, ete. of the premises. The maxim, ut res magis 
valeat quam pereat, is a safe guide. The mortgage clause gave the mortgagee 
immunity from certain forfeitures resulting under the policy from the mortgagor’s 
acts or omissions, and the mortgagee in terms agreed to pay for this immunity the 
premium in case of the mortgagor’s default. This is the clear import of the agree- 
ment.” ; 

In the instant case the policies did not become void as to the mortgagee on 
the failure of the mortgagor to pay the premiums. The mortgage clause states: 
“This policy as to the interest therein of the said payee, as mortgagee (or trustee) 
only, shall not be invalidated by any act or neglect of the mortgagor or owner * * * 
nor by thetcommencement of foreclosure proceedings, nor the giving of notice of 
sale relating to the property, nor by any change in the interest, title, or possession 
of the property, nor by any increase of hazard.” None of the acts mentioned would 
invalidate the policy as against the mortgagee. It is only the noncompliance of 
the mortgagee with the terms of the contract which renders the policy voidable 
as to him. The failure on the part of the mortgagor or owner to pay the premi- 
um does not avoid the policy, for, under the terms of the mortgage clause, “in 
case the mortgagor or owner shall neglect to pay any premium * * * the mortgagee 
* * * shall, on demand, pay the same,” and in the instant case, the premiums hav- 
ing heen paid by the Baker Insurance Agency, there was no breach of contract hy 
any one that would avoid the policies. They were in full force and effect, and the 
insurance company was liable at all times during the life of the policies to the 
mortgagee for any loss. 

In the case of Safe Deposit & Trust Co. v. Thomas, 59 Kan. 470, 53 P. 472, 
473, the standard mortgage clause is practically the same as in the instant case 
and in the Upton Case. The Kansas case follows the Upton Case, holding that 
the language in the mortgage clause, namely, “provided, that, in case the grantor 
or owner neglects or refuses to pay any premium due under this policy, then, on 
demand, the beneficiary shall pay the same,” is a covenant and not a condition, 
and that, on the failure of the mortgagor to pay the premiums, the mortgagee on 
demand is liable therefor: In the Kansas case Thomas, the insurance agent, like 
the plaintiff in the instant case, brought action to recover the premiums on the 
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policies which were procured and paid for by Thomas, and on the question of 
the right of the insurance agent to recover the premiums paid by such agent the 
court said: “The principal contention, however, is as to whether Thomas is en- 
titled to be subrogated to the rights of the insurance companies under the mortgage 
clauses attached to the policies. We hold that these clauses bind the beneficiaries 
to pay the premiums in case of the failure of Throop [mortgagor] to do so. The 
companies, however, cannot maintain any action, because they have already re- 
ceived their money. It does not seem to be seriously contended that there was any 
legal obstacle in Thomas’ way in obtaining judgment against Throop for the pre- 
miums. He makes no complaint in this court of the judgment entered against him. 
If an action may be maintained by Thomas against Throop, the principal debtor, 
and if the beneficiary is liable for the premium in case of Throop’s default, why 
may not Thomas also maintain his action against the beneficiary? If he is sub- 
rogated to the rights of the various companies as against the principal, why is he 
not also.as against the surety? Subrogation is a creature of equity, invented to 
prevent a failure of justice. * * * Johnson v. Barrett, 117 Ind. 551, 19 N. E. 199 
[10 Am. St. Rep. 83]; * * * Mosier’s Appeal, 56 Pa. 76 [93 Am. Dec. 783]. * * * 
Under the facts disclosed in this case, it would certainly be a great misuse of 
terms to call Thomas an intermeddler. He was really the visible party with whom 
both Throop and Ball dealt for the insurance. He provided a large number of 
policies. * * * The companies issuing the policies looked to Thomas only for the 
premiums. Ball called on him, and him alone, for the renewals. He was inter- 
ested both in controlling the line of insurance on the hotel for the purpose of ob- 
taining his commissions and in maintaining his standing with the companies he 
represented. In order to accomplish the first, he had to keep the full amount of 
policies in force; and for the latter it was necessary that the premiums be prompt- 
ly remitted. He was in no sense a volunteer or intermeddler. .The doctrine of 
subrogation, being entirely independent of any contractual relation, may properly 
be invoked in a case like this; for certainly, in equity and good conscience, the 
right of Thomas to recover, from the holders of the notes secured by this trust 
deed, the premiums on the policies of insurance of which they have had the full 
benefit, is as clear and as apparent as that of the companies would be if they had 
not received their pay and were prosecuting separate actions to recover it. The 
defendants have been protected from loss of their security by the policies paid 
for with Thomas’ money and received by them at his hands. In equity and good 
conscience he should be permitted to enforce the liability imposed by the mortgage 
clauses.” We have quoted at length from this opinion, as the facts in the Kansas 
case and the instant case are identical, and the same part of the mortgage clause 
is involved. See, also, Provident Savings Life Assurance Society v. Georgia In- 
dustrial Company, 124 Ga. 399, 52 S. E. 289. 
oe - ees Ormsby v. Phenix Insurance Company of Brooklyn, 5 S. D. 
72, 58 N. . 301, the mortgage clause is not materially different from the mort- 
gage clause in the instant case, but in the South Dakota case a second mortgage 
was given on the property. The first mortgage was foreclosed, there was a 
change of ownership and possession of the mortgaged property, and the mort- 
gagee, who had not complied with the mortgage clause which required the 
mortgagee to notify the insurance company of the foreclosure proceedings or 
of any change of residence or of occupancy or increase of hazard or offering 
to pay on demand any premium for increased hazard, brought an action against 
the insurance company on the policy for a loss, and the court held that he could 
not recover for the reason that he failed to comply with the mortgage clause 

“Frequently protection is extended to the mortgagee so far as to prevent 
the invalidating of the policy by any act of the mortgagor or owner of the 
property insured.” | Jones on Mortgages, 567 and 568, §§ 406 and 406a. The 
mortgagee can only be defeated by his own acts, and he could not recover in 
the South Dakota case because of his failure to comply with the mortgage 
clause. In the instant case it is not the mortgagee suing to recover for a loss, 
but the mortgagee is the defendant in an action brought against him for its 
failure to pay insurance premiums of which it had the benefit. 

“The effect of such a policy (said Chief Justice Field [in Palmer Savings 
Bank v. Insurance Co. of North America, 166 Mass. 189, 44 N. E. 211, 213, 32 
IL. R. A. 615, 55 Am. St. Rep. 387]) is the same as if the mortgagor had taken 
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out the insurance in his own name, and then assigned it to the mortgagee to the 
extent of his interest, and the insurance company had assented to the assign- 
ment and had promised the mortgagee that no act or default of the mortgagor 
should defeat the right of the mortgagee to recover to the extent of his inerest.” 
1 Jones on Mortgages, 576, and many cases cited; Oakland Home Insurance 
Company v. Bank of Commerce of Grand Island, 47 Neb. 717, 66 N. W. 646, 36 
L. R. A. 673, 58 Am. St. Rep. 663, note 667; Queen Insurance Co. v. Dearborn 
Saving, Loan & Building Ass’n, 175 Ill. 115, 51 N. E. 717; Magoun y. Firemen’s 
Fund Insurance Co., 86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370; Bacot et al. 
y. Pheenix Insurance Company of Brooklyn, 96 Miss. 223, 50 So. 729, 25 L. R. A. 
(N. S.) 1226, Ann. Cas. 1912B, 262. 

In the case of Syndicate Ins. Co. vy. Bohn (C. C. A.) 65 F. 165, 27 L. R. A. 
614, Judge Sanborn, speaking for the court, said: “The effect of the ‘union 
mortgage clause, providing among other things, that the insurance, as to the 
interest of the mortgagee, shall not be invalidated by any act or neglect of the 
mortgagor, nor by any change in title or possession, provided the mortgagee shall 
yotify the company of any change coming to the mortgagee’s knowledge, and 
that when the company shall pay the mortgagee for a loss, and claim that no 
liability existed as to the mortgagor, it shall be subrogated to all rights of the 
mortgagee under securities held, when such clause is attached to an existing 
policy of insurance running to the mortgagor, is to make a new and separate 
contract between the mortgagee and the insurance company, and to effect a 
separate insurance of the interest of the mortgagee, dependent for its validity 
solely upon the course of action of the insurance company and the mortgagee, 
and unaffected by any act or neglect of the mortgagor, of which the mortgagee 
is ignorant, whether such act or neglect was done or permitted prior or subse- 
quent to the issue of the mortgage clause.” 


In the case of Stoddart et al. v. Black, 134 Kan. 838, 8 P.(2d) 305, 306, 83 
A. L. R. 100, the Supreme Court of Kansas again reviews the authorities at 
great length, and in a very vigorous opinion sustains its former decision. The 
court said: “It is true that, beginning with the decision of a divided court, * * * 
in Coykendall v. Blackmei, 161 App. Div. 11, 146 N. Y. S. 631, holding that the 
words express a condition, several other courts have reached the same conclusion. 
Home Insurance Co. v. Union Trust Co., 40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 
375; Schmitt v. Gripton, 77 Cal. App. 429, 247 P. 505; Farnsworth v. Refining 
Co., 35 Wyo. 334, 249 P. 555, 47 A. L. R. 1114; Whitehead v. Knitting Mills, 194 
N. C. 281, 139 S. E. 456, 56 A. L. R. 674; Acuff Co. v. Bankers’ Trust Co., 157 
Tenn. 99, 7 S.W.(2d) 52; Olmsted & Co. v. Insurance Co., 118 Ohio St. 421, 161 
N. E. 276. These decisions proceed, primarily, upon the theory that the word 
‘provided’ at the beginning of the sentence characterized the entire sentence as 
being a condition. In Johnson, Sansom & Co. vy. Forth Worth State Bank (Tex. 
Civ. App.) 244 S. W. 657, 661, a majority of the court declined to take that view. 
While it is true that the word ‘provided’ is an appropriate word to introduce a 
condition, and ordinarily is so used, such is not the only use of the word. It 
may be used to express a covenant. Lyon et al. v. Hersey et al., 103 N. Y. 264, 
& N. E. 518; Heaston v. Board of Commissioners of Randolph County, 20 Ind. 
398, 403; Hartung v. Witte, 59 Wis. 285, 18 N. W. 175; Stanley v. Colt, 5 Wall. 
(72 U.S.) 119, 18 L. Ed. 502; Woodruff v. Woodruff, 44 N. J. Eq. 349, 16 A. 4, 
1L. R. A. 380; Rich v. Atwater, 16 Conn. 409, 419; Chapin v. Harris, 8 Allen (90 
Mass.) 594; MacKenzie v. Trustees of Presbytery of Jersey City, 67 N. J. Eq. 
652, 61 A. 1027,3 L. R. A. (N. S.) 227. It is sometimes used as ‘with the under- 
standing’ (Nusly et al v. Curtis et al., 36 Colo. 464, 85 P. 846,7 L. R. A. (N. S.) 
592, 118 Am. St. Rep. 113, 10 Ann. Cas. 1134), or ‘with the stipulation’ (Southern 
Colonization Co. v. Derfler, 73 Fla. 924, 75 So. 790, L. R. A. 1917F, 744)."” Con- 
tinuing, the court quotes from Trust Company of St. Louis County vy. Insurance 
Company, 201 Mo. App. 223, at page 237, 210 S. W. 98, as follows: “We feel 
safe in holding that the word ‘provided’ ordinarily indicates that a condition 
follows, but that ‘there is no magic in the term,’ but the clause in a contract or 
Written instrument following the word ‘provided’ is to be construed from the 
words employed and from the purposes of the parties gathered from the whole 
instrument’—citing the Kansas case. The court then cites the case of Security 
Insurance Co. v. Eakin, 41 Ga. App. 257, 152 S. E. 606, and quotes: “Where 
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there is embraced in a fire insurance policy what is known as a New York 
standard mortgagee clause, and in connection therewith and as a part thereof 
the following: ‘That in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, 
pay the same,’ and where the mortgagee has knowledge of this provision jn 
the policy, or knowingly accepts benefits therefrom, it amounts to a contract 
cn his part to pay the premium due on the policy, if the owner fails to pay.” 


_ The Georgia court quotes at length from the Upton Case and very liberally 
trom the Kansas case, and the only other case cited is the case of Muddle y. 
Van Slyke, 63 Misc. 229, 118 N. Y. S. 473, 474. In this latter case the mortgagor, 
Lebenheim, obtained from various fire insurance agents, including the plaintiff, 
policies of insurance on the property, aggregating $17,000. The premiums were 
charged by the insurance companies against the insurance agent, and were, in 
effect, paid by the settlement of their respective accounts. Each agent took 
and received from the mortgagor, Lebenheim, his promissory note for the 
premiums, on the policies issued through each; the said notes extending the 
time for payment of the premiums. After the policies expired and Lebenheim 
had defaulted of payment of the notes, the agent applied to the respective 
companies and received from them, respectively, an assignment of accounts 
against Lebenheim and Van Slyke. Subsequently the plaintiffs took an assign- 
nent from each of the other agents and brought action against the mortgagee 
to recover from him the said premiums. As a defense, the mortgagee claimed: 
(1) That he was not a party to the contracts of insurance and is not bound by 
the clause above stated. (2) That, when the agent paid the premiums to the 
insurance companies, all rights of such companies expired, and there was nothing 
to pass under the assignments. (3) It the clause is binding upon the defendant, 
he stands as a guarantor, and the taking of the notes, extending the time of 
payment, relieved him from all liability. The court said: “The ‘standard mort- 
yagee clause,” of which the provision above quoted forms a part, constitutes 
no part of the standard policy, as prescribed by the state. That act * * * pro- 
vides for a uniform policy of insurance, but does not include the provisions 
found in the aforesaid standard mortgagee clause. It does not, in the instances 
in question, form any integral part oi the policies. * * * I speak of this for the 
reason that this method of employing the clause indicates that it does not belong 
to policies in general, but only in special instances and under peculiar circum- 
stances. The mere knowilcdge that a policy has been issued does not carry with 
it notice that this special provision has been attached to the same. It appears 
without dispute tht the defendant never saw or had possession of any of the 
policies, and had no knowledge that the policies contained any provision that 
he was to pay the premiums, if not paid by the mortgagor or owner. It must 
be true that, in order to bind a mortgagee to pay such premiums, the clause 
to that effect must be brought home to him, and his agreement to pay accom- 
plished, either by express agreement or by implication. Northern Assurance 
Co. v. Goelet, 31 Misc. 361, 65 N. Y. S. 403, affirmed 69 App. Div. 108, 74 N. Y. S. 
553. 

In the instant case the mortgage requires the mortgagor to insure the prop- 
erty in companies approved by the mortgagee, and the record shows that the 
policies, with the mortgage clause attached, were delivered to the mortgagee 
when issued and in possession of the mortgagee at all times, so that under the 
New York decision the mortgagee would be bound because the mortgage clause 
was brought home to him by the delivery of the policies in compliance with his 
mortgage contract with the mortgagor. 

In the case of Radil v. Morris & Co., 103 Neb. 84, 170 N. W. 363, oe be R. 
539, it is held that “the general purpose of a proviso in a statute 1s to qualify 
the statute in part or in whole, but is not always so used. The word ‘provided, 
as it is first used in section 3661, Rev. St. 1913, as amended by Laws 1917, c. 85, 
§ 6, has the same meaning that the conjunction ‘and’ or ‘but’ would have, if used 
in its place.” 

“Words of proviso and condition will be construed into words of covenant, 
when such is the apparent intention and meaning of the parties.” 2 Parson on 
Contract, vol. 2 (9th Ed.) p. 667 and note F; Clapham vy. Moyle, 1 Lev. 155, ! 
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Keble 842; Shep. Touch. 122; Huff v. Nickerson, 27 Me. 106; Paschall v. Pass- 
more, 15 Pa. 295, 307. 

Under section 5896, Compiled Laws 1913, a contract must be so interpreted 
as to give effect to the mutual intention of the parties as it existed at the time 
of contracting so far as the same is ascertainable and lawful. Under section 
5898 the language of the contract is to govern its interpretation, if the language 
is clear and explicit and does not involve an absurdity, and, under section 501, 
the whole of a contract is to be taken together so as to give effect to every 
part, if reasonably practical, each part. helping to interpret the others. 

{1] The many dccisions cted and relied on by appellant are based, not 
upon the whole contract, but upon the one word “provided” which introduces 
the sentence involving the mortgagee’s liability. “Under these decisions the 
mortgage clause is binding on the insurance company and on the mortgagor, 
but the mortgagee is not bound. As to the mortgagee it is merely an option 
which he may or may not take advantage of as he chooses. The language 
“provided that in case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on demand, pay the 
same” is clear mandatory language. Judge Corliss said in the Upton Case, supra, 
“But the clause, as it does read, is an absolute engagement to pay the moncy 
on the default of the mortgagor.” That has been the law in this state for more 
than forty years, and, if a change is desirable at this late date, the appeal should 
be made to the Legislature and not the courts. 

In Stoddart v. Black, supra, the question of the right of the insurance agent 
to recover the premiums was also involved, and the Kansas court said: “That 
agents may be so subrogated was ruled in Safe Deposit & Trust Co. v. Thomas, 
supra. There was evidence in this case that plaintiffs, in the due course of 
business, as was their custom, paid the premiums to the insurance companies. 
We think that, and other evidence previously stated herein, sufficient on this 
point.” 

|2] In the instant case the insurance companies required the Baker Insurance 
Agency to pay the premiums and said agency is subrogated to the rights of the 
insurance compenies to collect the premiums. There is no merit to the claim 
that the plaintiff is not entitled to collect its commissions. The commissions are 
a part of the premiums for which the mortgagee is liable. The cases which 
hold that the insurance agent, who procured the policies, cannot recover for the 
premiums paid, are cases which hold that the mortgagee is not liable at all, and 
therefore are not in point. 

The judgment is affirmed, with costs. 

Burr, C. J., and Nuessle and Christianson, JJ., concur. 

Moellring, J., did not participate 

On Rehearing. 

Burke, Judge. 

Appellant, in a petition for rehearing, states that the court did not pass upon 
the question of laches of the plaintiff in making demand upon the defendant 
for the insurance premiums. “The first premium became due February 18, 1927, 
the second April 20, 1928, and so on. The last one being payable February 28, 
‘930 and no demand was made upon the defendant until November 28, 1932.” 

There is nothing in the record to show that the defendant was in any way 
prejudiced by the failure of the plaintiff to make demand. The question of 
laches was not raised or decided by the trial judge. The trial judge, in his 
memorandum opinion, says: “Three propositions of law are involved, (1) is the 
mortgagee under the standard mortgage clause liable for the premiums thereon 
upon the neglect or refusal of the mortgagor to pay the premiums? (2) If the 
mortgagee is liable, is the plaintiff in this case subrogated to the rights of the 
insurer? (3) If the mortgagee is liable and if the plaintiff is subrogated to all 
the rights of the insurer 1s the mortgagee liable for the full premium or for 
the net amount only remitted by the Baker Insurance Agency to the company?” 
He then proceeds to decide each question in favor of the respondent. 

_ [3, 4] It is true, as counsel says, that subrogation is governed by equitable 
principles and that laches may defeat a recovery. The rule, as stated in 60 C. J. 
829, § 133, is as follows: “The right of subrogation is one of equity merely, and 
due diligence must be exercised in ascertaining it. Laches in taking advantage 
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of the right will forfeit it as against the rights of third persons which have 
intervened, and subrogation is not allowed in favor of one who has permitted 
the equity he asserts to sleep in secrecy until the rights of others would be 
injuriously affected by its assertion and enforcement. * * * However, lapse of 
time alone is not generally sufficient to sustain the defense of laches. Delay 
that works a disadvantage is necessary and laches will not defeat subrogation 
where it would be inequitable to deny it. It is only where injustice will be done 
that the court declines to interfere on the ground of laches. so that mere delay 
will not bar the right to subrogation if the position of the party against whom 
subrogation is claimed has not been altered to its disadvantage; and where the 
rights of third persons have not intervened, it has been held that a delay, short 
of the statutory period of limitations, will not bar a party of his right to be sub- 
rogated to the rights of another. If there is no such obscurity in the transaction 
end no such loss of evidence as would be likely to produce injustice, there is no 
laches defeating the right to subrogation.” The text, as quoted, is supported 
by an abundance of authorities, and there is nothing in the North Dakota cases 
cited in appellant's brief contrary. 

“In order to bar a remedy because of laches, there must appear, in addition 
to mere lapse of time, some circumstances from which the defendant or some 
other person may be prejudiced, or there must be such lapse of time that it may 
be reasonably supposed that such prejudice will occur if the remedy is allowed. 
In the absence of any such showing an equitable action is not barred by any 
lapse of time short of that fixed by the analogous statute of limitations.” 1 
Bancroft Code Pleading, 473, § 315, and cases cited. 

As already stated, there is nothing in this record to show any prejudice to 
the defendant on account of the failure of the respondent to demand payment 
for the premiums and the petition for rehearing is denied. 

Burr, C. J., and Nuessle and Christianson, JJ., concur. 


MANCINI et al. v. YORKSHIRE INS. CO., LIMITED, OF YORK, 
ENGLAND. , 
SAME v. UNITED STATES FIRE INS. CO. OF NEW YORK. Nos. 1162, 1163. 
Supreme Court of Rhode Island. Jan. 10, 1934. 
170 Atlantic Reporter 82. 
1. INSURANCE. . , 

In suits to reform fire policies, insurers’ agent executing indorsements and 
countersigning policies stood in place of companies, as to applicants for insurance. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 

Knowledge of insurers’ agent that icehouse to be insured stood on leased 
ground held knowledge of insurers, as regards right to reformation for mutual 
mistake. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Where leased building is insured for lessee, insurer is ordinarily liable for 
sound value of building in case of loss. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from Superior Court, Providence and Bristol Counties; Alexander L. 
Churchill, Judge. 


Suits by Pietro Mancini and others against the Yorkshire Insurance Com- 
pany, Limited, of York, England, and against the United States Fire Insurance 
Company of New York. From adverse decrees, respondents appeal. 

Appeals denied and dismissed, decrees affirmed and case remanded. 

Wm. A. Gunning, of Providence, for appellants. 

Knauer & Fowler and Luigi De Pasquale, all of Providence, for appellees. 

Haun, Justice. 

These are bills of equity brought to reform two policies of fire insurance 
issued by respondents to complainants. The causes were heard by a justice of the 
superior court, first on the prayer for reformation on the ground of mutual mis- 
take, and later as to the amount of the damages. The court granted the prayer 
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to reform the policies and at the subsequent hearing assessed complainants’ dam- 
ages at the total amount of each policy, and decrees were entered in accordance 
with these decisions. The causes are here on respondents’ appeals from said 
decrees. 

The insured property consisted of a “frame icehouse and additions * * * 
occupied as an icehouse” and, although not so described in the policies, stood 
upon leased land. The policies contained the usual clause that “if the subject of 
insurance be a building on ground not owned by the insured in fee simple,” the 
entire policy should be void unless otherwise provided by agreement indcrsed upon 
and added to the policy. 

It appeared in evidence that on October 31, 1925, two of the complainants 
leased the land in question for a period of eleven years; that on December 15, 
1926, together with Mancini, the third complainant, to whom they assigned a one- 
third interest in said lease, they formed a partnership to carry on a general ice 
business; that Mancini, in behalf of the partnership, conducted all negotiations 
with one Olivo, the respondents’ agent, to obtain two policies insuring complain- 
ants’ property for direct loss or damage by fire for one year, which policies were 
issued on February 27 and March 3, 1931; that the complainants paid their pre- 
miums as required; -and that on October 25, 1931, the building and equipment 
were destroyed by fire. 

Mancini testified that at the time Olivo interviewed him about insuring the 
icehouse he told the agent he “had the icehouse * * * on Mr. Whipple’s 
property” and that later the agent assured him the policies were valid. He further 
testified that after the fire and respondents’ refusal to pay the loss, Olivo stated 
to him that at the time he issued the policies he knew the icehouse was on leased 
land but did not know that respondents would not insure such property. The two 
other complainants testified that Olivo had made the same statements to them, 
and his evidence was corroborated by two more witnesses. 

Olivo testified that when Mancini approached him about insuring the icehouse 
Mancini said the building was “on Whipple Court,” which in no way suggested to 
him that it was located on leased land. The agent admitted his ignorance that 
such a fact affected the validity of the policies and that a rider was necessary on 
an insurance policy of this type. It also appeared that he did not know the mean- 
ing of the term “fee simple” and that he and another agent of the respondents 
inspected the property before the policies were issued. 

There is no evidence indicating that complainants at any time voluntarily 
concealed from said agent any facts about which they were interrogated, nor is 
there any charge of fraud on the part of any one. The trial justice found as a 
fact that “Olivo knew when * * * he agreed to issue the policies to the com- 
plainants insuring the icehouse that it stood on leased land and that neither he 
nor the three partners knew of the policy condition * * * in respect to the 
ownership in fee simple of the land on which the building stood.” He further 
found that because of a mutual mistake the policies did not correspond to the 
intentions of the parties, and he ordered the policies to be reformed and at a 
subsequent hearing awarded damages. , 

The respondents’ appeal is based upon the grounds: (1) There was no meet- 
ing of the minds of the parties regarding the complainants’ real interest in the 
building and the ground upon which it was located; (2) complainants’ proof of 
a mutual mistake is not full, clear, and satisfactory; (3) damages, if any, should 
not be awarded on the basis of the sound value of the icehouse. It is necessary 
to consider the question of the extent of the agency of Olivo. It appears from 
the records of the state insurance department that he was the duly appointed 
“agent” of both companies. As was testified to, “general agency” is a matter of 
contract between the companies and their agents. The only authority or license 
granted by the state to individuals to transact fire insurance business is to act as 
“agent.” No distinction is made by the license department regarding “general 
agents,” “special agents,” or “soliciting agents.” However, as the business is con- 
ducted, limitation of authority between the companies and their agents is a matter 
of fact, and we have previously held that an agent for an insurance company, 
empowered merely to receive written applications for insurance and to transmit 
them to the company, is the agent of the insured; that knowledge of a “special 
agent” of the insured’s partial ownership, which vitiated a policy, was not the 
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knowledge of the company; and that knowledge of a “general agent” might stand 
upon a different basis. See Wilson v. Conway Fire Ins. Co., 4 R. I. 141; Reed y. 
Equitable Fire & Marine Ins. Co., 17 R. I. 785, 24 A. 833, 18 L. R. A. 496; 
Salvate v. Firemen’s Ins. Co., 42 R. I. 433, 108 A. 579; Inventasch v. Superior 
Fire Ins. Co., 48 R. I. 321, 138 A. 39. 

[1] In the instant case no actual limitation of Olivo’s authority has been 
proven. He was duly licensed as an “agent.” He executed indorsements on and 
countersigned both policies in his name as agent for the companies. This he did 
by writing his name in ink in the appropriate places, both policies providing that 
the same should “not be valid until countersigned by the duly authorized Agent 
of the Company * * *.” OQOlivo’s name also appears on a sticker attached to 
the outside of each policy. No other agent’s name appears anywhere upon either 
policy. He testified that he never had any instructions from the companies about 
insuring buildings on leased land. To the applicants for insurance he stood in the 
place of the insurance companies. Fliger y. Pa. Fire Ins. Co., 48 R. I. 274, 137 A. 
470. 

{2] The bills of complaint allege and the court has found that the complain- 
ants in seeking to insure the icehouse informed the respondents’ agent that it stood 
on ground not owned by them in fee simple. The knowledge of the agent thus 
acquired, while he was acting within the scope of his authority and in the course 
of the particular transaction which the information affected, is in law the know- 
ledge of the respondents. The respondents cannot hide behind their agent’s negli- 
gence in failing to communicate that fact. Therefore the legal effect of the facts 
alleged and proved is that when the respondents, being so informed, agreed to 
issue policies of insurance on the complainants’ icehouse they agreed to insure 
the icehouse although it stood on ground not owned by complainants. See Back v. 
People’s Nat. Fire Ins. Co., 97 Conn. 336, 116 A. 603. 

[3] The law applicable to a situation of mutual mistake is clearly stated in 
Allen v. Brown, 6 R. I. at page 396, wherein this court, in an opinion by Ames, 
C. J., says, “The power and duty of a court of equity to reform an instrument 
drawn by mistake, so as to make it express what both parties originally intended, 
is unquestionable,” and quotes with approval from 1 Story, Equity Jurisprudence, 
§ 155, the statement that a court without such power would “be of little value 
if it could suppress only positive frauds, and leave mutual mistakes, innocently 
made, to work intolerable mischiefs, contrary to the intention of the parties. It 
would be to allow an act, originating in innocence, to operate ultimately as a fraud 
by enabling the party who receives the benefit of the mistake, to resist the claims 
of justice, under the shelter of a rule framed to promote it.” See, also, Dwyer 
v. Curria, 52 R. I. 264, 160 A. 206. 

[4] There is clear and convincing evidence of mutual mistake on the part of 
both parties to support the prayer for reformation of the policies. 

[5] It remains to consider the basis for awarding damages. The complain- 
ants’ testimony indicated a sound value in the icehouse, at the time of loss, of 
$4,000. The respondents did not produce any testimony as to the value of the 
destroyed building, but did put in evidence the rate of depreciation of icehouses 
such as the one in question and also evidence relating to the foundation and its 
cost. 

The respondents contend that the measure of damage should be the value of 
the leasehold interest. The authorities, however, support the rule that where a 
leased building is insured for the lessee, unless otherwise limited in the contract, 
the insurer is liable for the sound value of the building in case of loss. See 
Fowle vy. Springfield Fire & Marine Ins. Co., 122 Mass. 191, 23 Am. Rep. 308: 
Plum Trees Lime Co. y. Keeler, 92 Conn. 1, 101 A. 509, Ann. Cas. 1918E, 831; 
Kludt v. German Mutual Fire Ins. Co., 152 Wis. 637, 140 N. W. 321, 45 L. R. A. 
(N. S.) 1131, Ann. Cas. 1914C, 609. 

There was no error in the rulings of the trial justice granting the prayer to 
reform the policies and assessing the damages at the total amount of each policy. 

The appeals are denied and dismissed, the decrees appealed from are affirmed, 
and each case is remanded to the superior court for further proceedings. 





Allemannia Fire Ins. Co. v. York 


ALLEMANNIA FIRE INS. CO. v. YORK. 
Court of Appeals of Tennessee, Western Section. Dec. 2, 1932. 
Certiorari Denied by Supreme Court April 8, 1933. 
65 Southwestern Reporter (2d) 838. 
3. INSURANCE. 


Where realty was originally conveyed to church trustee with provision for 
reversion if property ceased to be used for church purposes, and trustee gave 
trust deed on premises for remodeling church, and plaintiff acquired title from 
purchaser at foreclosure sale after purchaser obtained judgment for possession, 
plaintiff was sole owner and entitled to recover on fire policy requiring bene- 
ficiary to be sole owner of insured premises, no heirs of original grantor having 
claimed title. 


(For other cases, see Insurance, Dec. Dig. § 282[7].) 


Appeal in Error from Law Court, Shelby County; A. B. Pittman, Judge. 

Action by Bruce York against the Allemannia Fire Insurance Company. 
Judgment for plaintiff, defendant’s motion for new trial was overruled, and 
defendant appeals in error. 

Affirmed. 

Chandler, Shepherd, Owen & Heiskell, of Memphis, for plaintiff in error. 

A.-J. Calhoun and Yandell Haun, both of Memphis, for defendant in error. 

SENTER, Judge. 

For convenience, the parties wili be referred to as in the court below, Bruce 
York, plaintiff, and Allemannia Fire Insurance Company, defendant. 


The suits are on two fire insurance policies which are identical, each for 
the sum of $1,500, and covered the same property, and issued to Lona D. Lovett. 
as the insured, who subsequently assigned the policies or transferred the same 
by and with the approval of the defendant to plaintiff, Bruce York. 

Pleas were filed to the declaration. At the hearing of the cause, at the 
conclusion of all the evidence plaintiff made a motion for a directed verdict 
in his favor. It appears from the record that the attorneys representing both 
parties to the suit agreed that there was no question of fact involved to be sub- 
mitted to the jury, and consented that the case be taken from the jury and 
decided by the trial judge. The attorneys for both parties contended that, under 
the undisputed facts, their respective clients were entitled to the judgment of the 
court. The defendant contended that the policies sued on were void and not 
enforceable on the theory that the plaintiff was not the sole and unconditional 
owner of the property at the time it was insured and at the time it burned, 
and under certain provisions of the policy to the effect that the entire policy 
shall be void if the interest of the insured be other than unconditional and 
sole ownership; or if the subject of the insurance be a building on ground not 
owned by the insured in fee simple. It was further contended for the defendant 
insurance company in the lower court that plaintiff was not in possession of 
the property at the time it was destroyed by fire, nor at the time the insurance 
policies were assigned or transferred to him. Ah 

It was the contention of plaintiff in the lower court that the record showed 
that plaintiff was the owner of the property at the time the policies were trans- 
ferred to him and was the owner of the property at the time it was destroyed 
by fire and had been in the constructive possession of the property since he 
purchased the same. The learned trial judge held that plaintiff was the owner 
of the property and entitled to recover on the two policies sued on, each in the 
sum of $1,500, together with interest thereon from June 17, 1931, making a total 
of $3,142.50, and for which amount he rendered judgment in favor of plaintiff 
and against the defendant. The trial judge further held that payment of the 
policies was refused by the defendant in good faith, and that plaintiff was not 
entitled to recover any amount as statutory penalties. 


A motion for a new trial by the defendant was seasonably filed and over- 
ruled. From the action of the court in rendering judgment against it on the 
two policies sued on and in overruling its motion for a new trial, defendant 
prayed and was granted an appeal to this court in the nature of a writ of error, 
and the appeal has been duly perfected and errors assigned. 

The several assignments of error are predicated upon the contention that 
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the plaintiff was not the unconditional owner in fee of the property which was 
destroyed by fire and covered by the insurance policies, and hence was not 
entitled to recover because of the provision in the policy to the effect that the 
policy would be void unless the insured was the sole and unconditional owner 
in fee of the property at the time it was insured and at the time it was burned. 

It appears that one John R. Frazier executed a deed to the lot or parcel of 
land in controversy to certain persons named in the deed as deacons of Pleasant 
Grove Church, and their successors in office. The consideration recited in the 
deed was $50 in hand paid; the granting clause and the habendum are as follows: 

“That the party of the first part, and in consideration of Fifty Dollars ($50) 

hand paid by the parties of the second part, the receipt whereof is hereby 
wcknowledged by said first party, he hereby bargains, sells, aliens and conveys 
to the party of the second part, and their successors in office the following tract 
of land lying and being in Shelby County, Tennessee, (here follows description).” 

The habendum and covenant clauses are as follows: 

“To have and to hold unto said parties of the second part, Deacons of Pleas- 
ant Grove Church, a missionary Baptist Church, and their successors in office 
forever, 

“And the party of the first part covenant and agree with the parties of the 
second part and their successors that he is lawfully seized of said property, that 
he has a right to sell and convey same, and said property is free from all 
encumbrances and that he will forever warrant and defend the title to said 
property unto said Deacons and their successors against the claim of every 
person whomsoever.” 

The deed proceeds to recite immediately following the above, as follows: 

“It being the intention of the grantor herein, that the property herein con- 
veyed is to be used for the purpose of erecting and building a church house 
thereon, and to be used solely and exclusively for the purpose of worshiping 
Almighty God therein, and preaching in said Church the gospel of Christ and 
Him crucified, and in addition a Sunday School is allowed to be held in said 
Church building and should at any time after said Church is erected and built 
it be devoted to other and different purposes than herein mentioned, and in 
case said Deacons or their successors in the Missionary Baptist faith should 
abandon the building and the congregation become dispersed and scattered, then 
said property with the Church building thereon shall revert and become the 
property of the first part his heirs or assigns. The building to be erected on 
said property is to be a frame weather-boarded building and to be completed 
within twelve months from the date of these presents.” 

It appears that a church building was erected on this lot by the deacons of 
the church, and it was used for the worship of Almighty God by the members of 
said church until it was destroyed by fire. 

The record is not entirely clear as to whether this church was destroyed, 
or whether it was rebuilt or remodeled by the deacons of the church, but it 
does appear that plaintiff, Bruce York, was engaged in the lumber and building 
material business in Memphis, and presumably, as we infer from the record 
and from the argument of counsel in open court, furnished lumber and building 
materials to the deacons of said church, and to secure the payment took notes 
from the deacons representing the indebtedness, and a trust deed on the church 
property and the lot to secure said notes. This trust deed was executed by 
Minor Becton, Joe Venable, Arthur Allen, and Oscar Brown, trustees for 
Pleasant Grove Baptist Church, on October 25, 1927. Default in the payment 
of the notes resulted in the trustees named in the trust deed foreclosing the 
same under the provision of the trust deed, and at which sale Lona D. Lovett 
became the purchaser. She in turn executed a quitclaim deed to plaintiff, 
Bruce York. After she became the purchaser of the property she took out the 
two fire insurance policies sued on in these consolidated cases. The trust deed 
executed by the trustees of the church contained the following provision: 


“It is further agreed that in case of any sale under this trust deed, the under- 
signed will at once surrender possession of said property and from that moment 
become and be a tenant at will of the purchaser, and removable by process, as 
upon forceable and unlawful detainer, hereby agreeing to pay the said purchaser 
the reasonable rental value of said premises after said sale. * * * ” 
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It appears that after Mrs. Lovett became the purchaser the officers of the 
church continued to use the same and refused to give possession, and whereupon 
Mrs. Lovett filed an ejectment suit against the officers of the church, and that 
suit resulted in a decree in favor of Mrs. Lovett, and in which it was decreed 
that Mrs. Lovett was the lawful owner of the property and entitled to the 
possession thereof, and a writ of possession issued to her. This suit was filed 
by her after she had executed the quitclaim deed to York. The heirs at law of 
Frazier, who conveyed this property to the deacons of the church by the deed 
hereinbefore referred to, were not made parties to that suit. So far as disclosed 
by the record, the church continued to be used for church purposes until it was 
destroyed by fire, and after the decree in the Lovett case negotiations were 
commenced between a representative of the deacons of the church and Mr. 
York to buy back the propcrty from Mr. York for the church. 

{1, 2] This is not a suit in ejectment to try title as between York and the 
heirs at law of Frazier who originally conveyed this lot to the deacons of the 
church. It does not appear from the record that any of the Frazier heirs have 
ever made or are now making any claim to the property. It will also be observed 
that this was not a gift of this lot by the grantor, but it was a conveyance for 
a valuable consideration, $50. The granting clause did not put any limitation 
upon the use of the prorerty, nor did the habendum clause, nor the clause of 
covenants. A fee-simple title was conveyed under the granting clause, without 
any restrictions or limitations. There were no restrictions or limitations in the 
habendum clause. It is also shown that another building was erected on this 
same lot and used by a colored fraternal association, and later used as a public 
school building. It also appears that many years ago a railroad right of way was 

old across the lot in question. So far as disclosed by the record no question 
was ever made by any of the heirs at law of the right and authority of the 
deacons to permit the erection of the fraternal hall, or the sale of the right of 
way, nor the use to which the fraternal hall had been put. So far as disclosed 
by this record, the heirs at law of Frazier have never sought to enforce the 
provision in the deed with reference to the use to which the property would be 
put. The deed did provide that a frame weather-boarded church building should 
be erected on the lot within twelve months. There is no provision that the 
deacons of the church could not incumber the property by laborers’ or material- 
men’s liens or builders’ liens in the erection of the church building; nor for any 
improvements that may subsequently become necessary, or for repairs. = it 
became necessary to improve the building, or to rebuild it or to remodel or 
to repair it, we think the trustees or deacons of the church would have the right 
to do so, and, if necessary, incumber the property for the cost of the improve- 
ments, or that statutory liens could be enforced for the labor and material used 
in remodeling or rebuilding or repairing the building, and that this was in con- 
templation of the parties to the contract. Where there has been no _ limitation 
placed in the granting clause or in the habendum to the title conveyed, any subse- 
quent limitation not in harmony with the granting clause would not prevail over 
the granting clause, but must be strictly construed against the grantor and in favor 
of the grantee. If this rule is applied, we see no reason why the deacons or trus- 
tees of the church were not authorized to execute the trust deed on the property 
ior the purpose for which it was executed. Mrs. Lovett became the purchaser 
of the property at the foreclosure sale. So far as disclosed by the record, the 
sale by the trustees under the trust deed was regular, as was also the deed 
executed by the trustee to Mrs. Lovett the purchaser. If the trust deed was 
valid, the officers of the church became the tenant at will of the purchaser under 
the trust deed, by specific provision therein. It cannot be said that the deed 
from Mrs. Lovett to plaintiff was void because champertous, on the theory that 
the property at the time of the sale was in the adverse possession of the church 
officers. Under the terms of the trust deed, after the foreclosure, they were 
the tenants at will of the purchaser, and under contract to pay rent for the 
use of the building. Vance v. Johnson, 10 Humph. 221; Ellege v. Cooke, 5 Lea, 


638; 1 R. C. L., 748, § 70. 


A sale by a purchaser at a foreclosure, while the mortgagor is in possession, 
is not champertous (Mitchell v. Lipe, 8 Yerg. 179, 29 Am. Dec. 116; Wood v. 
Turner, 8 Humph. 686), and especially is this true where there is a provision in 
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the mortgage or trust decd that the mortgagor, after the sale under the trust 
ceed, becomes the tenant at will of the purchaser. 

\3] We are further of the opinion that plaintiff, York, at the time the 
insurance policies were transferred to him by the consent of defendant, was 
the absolute and unconditional owner of the property with an insurable interest 
therein, and that no one else would be entitled to collect the insurance under 
these policies. We do not think the case of Foster v. Ins. Co., 156 Tenn. 436 
500 S. W. 7, is analagous to the present case. In that case, Foster held a mort- 
gage on the property insured, and took out the insurance in his own name as 
the owner of the property. It was not disclosed by him that he was merely a 
mortgagee. He was not in possession of the property. The property was in 
the possession of the mortgagor. There had been no foreglosure of the mortgage. 
Under those facts, it was held that Foster was not the unconditional owner 
in fee of the property insured, and therefore could not recover on the policy 
after the property had been destroyed by fire. Numerous cases are cited by 
the respective parties, but they are not in point, and the present case would 
not be ruled by cases on different facts, and applying the rule to a mortgagee, 
or where one owning a lifc estate had placed a mortgage on the property, and 
at a foreclosure sale a fee-simple title was sought to be vested in the purchaser. 
Guy v. Culberson, 164 Tenn. 509, 51 S.W.(2d) 500, 501. In that case it was held 
that the purchaser did not take a title under the trustee’s deed except to the 
life estate of the mortgagor, and that the remaindermen, the bodily heirs of 
Guy, could not be defeated in their title to the remainder subject to the life 
estate of David Guy. The court stated: “We concur in this conclusion of the 
chancellor, that is, that David Guy took the life estate, and that it passed under 
his deed to the trustee and through the trustee to the defendants, who acquired 
no greater estate than that owned by David Guy.” 

We are of the opinion that in the present case the plaintiff is entitled to 
recover on the two policies, and the accrued interest thereon, as adjudged by 
the learned trial judge. There is no evidence of fraud or bad faith upon the 
part of plaintiff in procuring this insurance. A court of competent jurisdiction 
had decreed that his grantor was the owner in fee of the property. This was 
conclusive as between Mrs. Lovett and the trustees of the church, since there 
was no appeal. The Frazier heirs have at no time made any claim to the 
property, if indeed they have a valid claim. We are not now called upon to 
try the question of title as between the Frazier heirs and plaintiff. 

In this case plaintiff procured the insurance on the property, or rather his 
vendor procured the insurance, claiming ownership of the property under a 
trustee’s deed appearing regular upon its face, and transferred the insurance 
to plaintiff when he became the purchaser of the property from her. He was 
in possession of the property, at least the constructive possession, and holding 
under recorded deed conveying to him the absolute and unconditional fee simple 
title to the property. 

We find no error in the judgment of the lower court, and it is accordingly 
afirmed. Appellant and surety on the appeal bond will pay the cost of this 
appeal. 

Heiskell and Owen, JJ., concur. 


LONDON & PROVINCIAL MARINE & GENERAL INS. CO., LIMITED, 
OF LONDON v. SYKES et al. No. 9188. 
Court of Civil Appeals of Texas. San Antonio. Dec. 6, 1933. 
Rehearing Denied Jan. 10, 1934. 

66 Southwestern Reporter (2d) 382. 
1. INSURANCE. 

Fire policy should be construed from its four corners and its real meaning 
arrived at from entire instrument. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
_ Where entire instrument showed fire policy covered only furniture, and that 
it was taken for mortgagee’s protection, words “on building items,” in clause pro- 
viding that loss on building items was payable to mortgagee as its interest 
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appeared, should be treated as surplusage, and mortgagee could recover for fur- 
niture destroyed. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 

Fire policy prepared by insurer would be construed most strongly against 
insurer, particularly where drawn with use of printed form prepared by insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Nueces County; Birge Holt, Judge. 

Action by P. R. Sykes, Sr., and another, doing business under the name of 
Sykes Furniture Company, against the London & Provincial Marine & General 
Insurance Company, Limited, of London, and another. From a judgment for 
plaintiffs, defendant named appeals. 

Affirmed. 

L. Hamilton Lowe, of Corpus Christi, Heck & Spence, of San Antonio, and 
Kleberg & Eckhardt, of Corpus Christi, for appellant. 

Boone, Raymer & Davis, of Corpus Christi, for appellee. 

Murray, Justice. 

Appellees, P. R. Sykes, Sr., and P. R. Sykes, Jr., doing business under the 
name of Sykes Furniture Company, instituted this suit against R. E. Strong and 
appellant, London & Provincial Marine & General Insurance Company, Limited, 
to recover upon an insurance policy issued by appellant on furniture sold by 
appellees to Strong, and insured against loss by fire. 

[1, 2] Appellant presents but one proposition, which is as follows: “Since 
the Appellees brought this suit in their own right against the Insurer and Insured 
jointly, asserting rights against the Insurer under a written instrument, a policy 
of insurance, the same necessarily is the criterion of their right to recover, and 
said policy, which they plead in full, shows that the only property for which the 
Appellant is responsible to the Appellees as mortgagees, is ‘building items’, and 
there being no provision in the policy giving them any right to bring any suit, 
or to assert any direct claim against the Insurer for the loss of anything other 
than ‘building items’, they have no right to recover anything in this suit, which 
is brought solely and alone for the loss of furniture, no mistake being plead and 
no reformation of the contract sought by the pleadings.” 

The insurance policy in this case was secured by Strong from appellant on 
$2,000 worth of furniture, for the benefit and protection of appellees. who held 
a mortgage upon the furniture securing the purchase price of the same. The 
policy does not purport to insure anything other than the furniture. It does not 
cover any building. 

The policy provides, under the heading, “Loss Payable Clause or Mortgage 
Clause”: “Loss, if any, on building items payable to Sykes Furniture Company 
as interest may appear, subject to the provisions of the Loss Payable or Mortgage 
Clause (state which) loss payable as elsewhere embodied in this policy.” And 
under the heading, “Mortgage Clause With Full Contribution”: “Loss or damage, 
if any, on building items under this policy shall be payable to Mortgagee (or 
trustee) named in face of policy as such interest may appear.” 

The furniture was destroyed by fire, and the jury found its market value to 
be $1,400. : : 

If the above clauses be given their literal meaning, it is clear that appellees 
cannot recover, as they did not have a lien on any building items, nor does the 
policy insure any building items. 

However, we are of the opinion this policy should be construed from its four 
corners, and its real meaning and purpose arrived at from the entire instrument. 
It is clear from the entire instrument that this was a policy of insurance covering 
only furniture. That it was taken for the protection of the Sykes Furniture Com- 
pany, who were the mortgagees. The words “on building items” should be treated 
as surplusage and disregarded. When this is done the true intention of the parties 
is given effect and appellees’ right to recover is clearly established. 13 C. J. 535, 
538; Trinity Portland Cement Co. v. Lion Bonding & Surety Co. (Tex. Com. 
App.) 229 S. W. 483; 9 Cyc. pp. 580, 584, 585; Hatt v. Walker (Tex. Civ. App.) 
33 S.W.(2d) 489; Gibbs v. Barkley (Tex. Com. App.) 242 S. W. 462, 464. 

[3] This policy was prepared by the agent of the insurance company, and it 
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is a well-established rule of law that a contract will be construed most strongly 
against the party preparing same, particularly when it is drawn with the use of a 
printed form prepared by one of the parties, as was shown to be the case here. 
Whittington v. Cameron Compress Co. (Tex. Civ. App.) 268 S. W. 216, 218; 
Provident Ins. Co. v. Lemmons (Tex. Civ. App.) 63 S.W.(2d) 392. 

The judgment is affirmed. 




















MORROW v. BURLINGTON BASKET CO. et al. No. 1431. 

Court of Civil Appeals of Texas. Waco. Nov. 16, 1933. 

Rehearing Denied Jan. 4, 1934. 
66 Southwestern Reporter (2d) 746. 
1, INSURANCE. 

Ordinary fire reinsurance contract operates only between original insurer and 
reinsurer, and original insured who owns property cannot maintain action thereon 
for loss of insured property. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

2. INSURANCE. 

Insured, whose premises were destroyed by fire, held not entitled to maintain 
action upon fire policy against reinsurer, where reinsurance contract between in- 
surer and reinsurer was ordinary one. 

Reinsurance contract provided, in substance, that the reinsurer agreed 

to accept any excess liability on each risk, that the insurer should retain 

as its own net retention $2,500 on each risk and should cede the excess on 

each risk to the reinsurer, not to exceed $10,000, and that the net premium 

due to the reinsurer should be 40 per cent. of the insurer’s premium on 

that portion of its risk reinsured, and that the reinsurer would not be li- 

able for any loss or damage unless the insurer had paid or became liable 

for a net amount at a specific location in excess of the net retention, and 

in no event to exceed the excess loss as provided in the class to which the 

location or cession applied, and that the reinsurance was in excess, and 

not pro rata insurance. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

3. INSURANCE. 

Insured under fire policy held not entitled to proceeds of reinsurance, de- 
posited with court, on equitable grounds, notwithstanding he could not maintain 
action therefor, since generally person originally insured has no equitable lien or 
preferable claim upon proceeds of reinsurance even after loss under original 
policy. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Action by the Burlington Basket Company and others against Wright Mor- 
row, receiver for the Security Union Insurance Company, and another, and cross- 
action by named defendant. Judgment for plaintiffs, and named defendant 
appeals. 

Reversed and rendered. 

King, Wood & Morrow and H. E. Cox, all of Houston, for appellant. , 

John T. Garrison, C. E. Coolidge, and Earle M. Manint, all of Houston, for 
appellees. 

GALLAGHER, Chief Justice. 


A short statement of the facts out of which this suit arose will aid in a ready 
understanding of the issues presented in this appeal. The Security Union Insur- 
ance Company, a Texas corporation, hereinafter called Security Union, issued its 
policy to the Burlington Basket Company, insuring it against loss by fire on cer- 
tain property situated in the state of Iowa in the sum of $10,000. The Security 
Union had at that time a contract with the Inter-Ocean Reinsurance Company, an 
lowa corporation, hereinafter called Inter-Ocean, for excess reinsurance on all 
such risks for all amounts over $2,500 and not exceeding $10,000. The Security 
Union reported the issuance of its policy to the Burlington Basket Company to 
the Inter-Ocean in the manner required in the contract between them, and the lat- 
ter company then became an excess reinsurer of said risk to the amount of $7,500. 
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The insured property was destroyed by fire. The Security Union failed or refused 
to pay the loss. The Burlington Basket Company thereupon instituted suit against 
it in the district court of Harris county, and on July 31, 1931, recovered a judg- 
ment against it in the sum of $10,366.48, which judgment at the time of trial re- 
mained unpaid. On the same date, appellant, Wright Morrow, was by order of 
the district court of Travis county appointed receiver of the Security Union, and 
such receivership was still pending at the time of trial. The Burlington Basket 
Company then filed its judgment with said receiver, and asserted in connection 
therewith a right to preference in payment out of any sum or sums paid by the 
reinsurer, Inter-Ocean, on its said contract. Such claim was allowed by the re- 
ceiver, but preference in the payment thereof was denied. The Burlington Basket 
Company, hereinafter called appellee, then instituted this suit against the Inter- 
Ocean and Wright Morrow, hereinafter called appellant, as receiver, to recover 
judgment against the Inter-Ocean for the full amount of reinsurance carried by 
it in the sum of $7,500 as aforesaid, and against appellant as receiver denying him 
any interest therein. Appellant filed an answer denying the right of appellee to 
recover and a cross-action in which he sought as receiver to recover said sum of 
the Inter-Ocean. The Inter-Ocean filed an answer in which it on various grounds 
resisted a recovery against it by either appellant or appellee. Subsequently an 
agreement was reached between all parties to the suit that the Inter-Ocean should 
pay into court the sum of $5,500 in full of all claims against it by either appellant 
or appellee, and that an interlocutory judgment should be entered discharging it 
from further liability to either of them, and that such judgment of discharge 
should be incorporated in the final judgment entered in the cause. Such deposit 
having been made, the controversy between appellant and appellee as to which was 
entitled thereto was thereafter submitted to the court, and judgment rendered in 
favor of appellee therefor, denying appellant any right to or interest therein. Said 
judgment further provided that the amount so recovered should be applied as a 
credit on the judgment theretofore recovered by appellee against the Security 
Union 
Opinion. 

Appellant presents two assignments of error, in the first of which he assails 
the action of the court in awarding appellee judgment for the $5,500.00 deposited 
by the Inter-Ocean in the registry of the court in agreed satisfaction of all claims 
against it by either party arising out of its contract of reinsurance with the Se- 
curity Union on the property of appellee which was destroyed by fire, and in the 
second of which he assails the action of the court in refusing to award to him as 
receiver judgment therefor. Appellant contends thereunder that the contract be- 
tween the Security Union and the Inter-Ocean was for ordinary reinsurance, and 
created no privity between the Inter-Ocean and the owner of the property insured 
nor a cause of action against it in favor of such owner for the loss thereof by fire. 
The contract between said insurance companies was a general one and had been in 
effect between them for some time when the Security Union issued its policy to 
appellee. The principal provisions of said contract were as follows: 

“This excess reinsurance agreement is made by and between the Inter-Ocean 
Reinsurance Company of Cedar Rapids, Iowa, hereinafter called the Inter-Ocean, 
and the Security Union Insurance Company of Houston, Texas, hereinafter called 
the Security, witnesseth: 

“Whereas, the Security issues policies of insurance against fire, tornado and 
lightning loss * * * in the United States of America, principally in the state of 
Texas, and desires to cede the excess liability over its net retention on all risks 
(not to exceed the limit hereinafter provided) to the Inter-Ocean, and the Inter- 
Ocean desires to accept the excess liability on each risk as hereinafter provided, 
deducting from any loss the amounts recovered under special reinsurance, if any, 
and salvages and rebates, subject to the terms and conditions hereinafter contained, 
it is hereby agreed by and between the Security and the Inter-Ocean as follows: 

“The Security shall retain as its own net retention $2,500.00 on each risk and 
shall cede the excess on each risk to the Inter-Ocean to the extent not to exceed 
$10,000.00. * * * 

“The net premium due the Inter-Ocean shall be forty per cent of the Se- 
curity’s premium on that portion of each risk reinsured hereunder. 

“Wherever the Security writes a line which exceeds its own net retention 
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plus the reinsurance capacity allowed herein, it agrees to purchase elsewhere pro 
rata reinsurance to the extent that its gross lines exceed the amount of its net 
retention of the reinsurance allowed herein. 

“The Inter-Ocean is not liable for any loss or damage unless the Security 
has paid or become liable for a net amount (less pro rata reinsurance liability ) 
at a specific location, reported hereunder, in excess of the net retention herein 
provided, and in no event to exceed the excess loss as provided in the class 
to which the location or cession applies. 

“This reinsurance is excess and not pro rata insurance. * * * The Inter- 
Ocean shall have the right to participate in the adjustment of losses hereunder 
if they so elect. The Inter-Ocean shall pay its proportionate share of the adjust- 
ment and/or legal expense in event of a claim arising hereunder.” 

Various other provisions collateral to those quoted were contained in said 
contract, including an express provision for arbitration of all disputes between 
the parties thereto. The cession of liability by the Security and the acceptance 
thereof by the Inter-Ocean was consummated by the act of the former in filling 
out as instrument called an “excess reinsurance report” and forwarding it to 
the latter, and it was expressly provided that the Inter-Ocean should be liable 
for any reinsurance so reported notwithstanding delay or loss of such instrument 
in transmission. 

[1, 2] Appellant contends and appellee concedes that an ordinary reinsurance 
contract operates only between the original insurer and the reinsurer, and that 
the original insured who owned the property cannot maintain an action thereon 
for the loss of such property. See Southwestern Surety Ins. Co. v. Stein Double 
Cushion Tire Co. (Tex. Civ. App.) 180 S. W. 1165, 1167, par. 2 et seq. Appellant 
also concedes that a contract of reinsurance can be so drawn as to constitute 
an assumption by the reinsurer of the liability of the reinsured company to the 
original insured who owned the property, so as to entitle him to maintain an 
action thereon for the loss of such property. These different kinds of reinsurance 
are defined and distinguished by the Supreme Court of Michigan in the case ‘of 
People v. American Central Ins. Co., 179 Mich. 371, 146 N. W. 235, 237, from 
which we quote as follows: “The term ‘reinsurance’ has two meanings. When 
a fire insurance company, with the consent of the insured, is substituted for 
another fire insurance company, so that the insured releases the original insurer 
and looks to the substituted company alone, reinsurance has been effected. A 
company desiring to cease doing business entirely, or in a particular state, may 
thus reinsure its risks. Usually the term is used with another meaning, which 
is that one fire insurance company indemnifies another on account of risks which 
the indemnified company is carrying and continues to carry. In such a case, 
the insured looks only to the company which issues its policy to him. A com- 
pany may thus reinsure its risks, in whole or in part, by contract with the rein- 
suring company, and, with respect to the indemnity so secured, no new policies 
be written or issued. The company issuing the policy collects the premium from 
the insured. It pays the reinsuring company for its promise of indemnity.” 

We have examined all the cases cited by the respective parties hereto in 
which the terms of a reinsurance contract were held to constitute such an assump- 
tion of the obligation of the reinsured to the original insured or policyholder 
as to authorize an action by him thereon. In Southwestern Surety Insurance 
Company v. Anderson, 106 Tex. 46, 155 S. W. 1176, an insurance company, in 
order to obtain a license to do business in Texas, had filed the bond required by 
law in such cases with a surety company as surety, to which was attached an 
obligation of the Southwestern reciting that it had reinsured the surety on the 
hond against all liability as such, and containing an agreement that such obliga 
tion should inure not only to the benefit of the commissioner of insurance, but 
to any and every party who might be a beneficiary under such bond, and authoriz- 
ing an original action against it as if it had signed the same. In Employers’ 
Indemnity Corporation v. Southwest National Bank (Tex. Civ. App.) 299 S. W. 
676, the contract construed was between the Western Indemnity Company and 
the Employers’ Indemnity Corporation, and recited, in substance, that the 
Western desired the Employers’ to assume and discharge all its liabilities, except 
to its stockholders, and to liquidate its business, and that the Employers’ was 
willing to assume such liabilities and pay the same and did thereby reinsure and 
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assume all the outstanding policies of the Western covering all lines of insur- 
ance issued by it and did agree to pay all losses accrued and unpaid and all 
losses thereafter arising under each and every such policy. In Ruohs v. Traders’ 
Fire Insurance Co., 111 Tenn. 405, 78 S. W. 85 et seq., 102 Am. St. Rep. 790, 
the contractual language employed was: “The North British & Mercantile Insur- 
ance Company of Edinburg and London, hereby agrees through its United 
States Manager, to assume the fire risks of the Traders’ Fire Insurance Com- 
pany, of New York, from six o’clock P. M. April 27th, 1900, not otherwise rein- 
sured.” The trial court found in that connection that the Traders’ Fire Insur- 
ance Company had become insolvent, had retired from business and transferred 
all its assets to the North British Company, and that thereafter it dealt with 
the Traders’ outstanding policies the same as its own. In Johannes v. Phenix 
Insurance Co., 66 Wis. 50, 27 N. W.*414, 57 Am. Rep. 249, the contractual 
language construed was, in substance, that the Phenix reinsured all of the risks 
of the Standard Company and agreed that all losses thereafter arising under 
the policies of the latter should be borne by said Phenix Insurance Company 
and should be paid, satisfied, and discharged by it. It was shown in that con- 
nection that the Standard Company sold and turned over to the Phenix its entire 
business, together with a large amount of bonds and other property, in con- 
sideration of such engagement. In Shoaf v. Palatine Insurance Co., 127 N. C. 
308, 37 S. E. 451, 80 Am. St. Rep. 204, the Palatine Insurance Company agreed, 
in substance, to reinsure all the outstanding fire risks of the Merchants’ & 
Manufacturers’ Fire Insurance Company and to assume all liability under any 
outstanding policies or risks theretofore written by the latter company or that 
might be written thereafter prior to a named date. It was shown in that con- 
nection that such assumption was for a valuable consideration and that the latter 
company was to retire from business on such date. In Barnes v. Hekla Fire 
Insurance Company, 56 Minn. 38, 57 N. W. 314, 45 Am. St. Rep. 438, the con- 
tractual language construed embraced an express agreement to assume and pay 
losses of the policyholders. Some similar language to that employed in the 
contracts construed in the above cases was used in all the other cases cited 
where the reinsurance contract was held to constitute an assumption of the obli- 
gation of the reinsured to the original policyholder and to authorize a suit by 
him thereon, except in the case of Hunt v. New Hampshire Fire Underwriters’ 
Ass'n, 68 N. H. 305, 38 A. 145, 38 L. R. A. page 514, 73 Am. St. Rep. 602. That 
case is distinguishable from the others cited by the fact that the contract pro- 
vided that the loss, if any, was to be settled and paid by the reinsurer pro rata 
with the reinsured, and at the same time and place and upon the same terms 
and conditions. A careful perusal of the reinsurance contract here under con- 
sideration discloses that it contains no equivalent of the language used to define 
the obligation assumed by the reinsurer in any of the cases cited in which a 
recovery by the original policyholder was sustained. We have therefore reached 
the conclusion that such reinsurance contract is an ordinary one and that appellee 
cannot maintain an action thereon. 

[3] Appellee contends that, as between it and appellant, it is entitled to the 
$5,500 reinsurance money in the registry of the court on equitable grounds. The 
general rule is that, even after a loss under the original policy, the person orig- 
inally insured has no equitable lien or preferable claim upon the proceeds of 
the reinsurance. 33 C. J. p. 58; Bradley & Co. v. Brown, 78 Neb. 836, 112 N. W. 
331,13 L. R. A. (N. S.) 152, 126 Am. St. Rep. 647; Appeal of Goodrich, 109 
Pa. 523, 2 A. 209; Insurance Co. v. Park & Pollard Co., 190 App. Div. 388, 
180 N. Y. S. 143, 147, par. 2. See in this connection, Southwestern Surety Ins. 
Co. v. Stein Double Cushion Tire Co. (Tex. Civ. App.) 180 S. W. 1165, 1168, 
par. 3. Appellee cites, in support of its contention, Globe National Fire Ins. 
Co. vy. American Bonding & Casualty Co., 198 Iowa, 1072, 195 N. W. 728, 730, 
par. 3, 200 N. W. 737, 35 A. L. R. 1341. The reinsurance in controversy in that 
case was obtained in pursuance of a mutual agreement between the original 
insurer and its insured that reinsurance would be procured for its security. No 
such situation was pleaded nor proved in this case, and such authority is there- 
fore inapplicable. The only other case cited by appellee in this connection is 
Hunt v. New Hampshire Fire Underwriters’ Ass’n, 68 N. H. 305, 38 A. 145, 38 
L. R. A. page 514, 73 Am. St. Rep. 602, which has already been distinguished. 
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The trial court erred in awarding the reinsurance money in the registry of 
the court to appellee, for which error the judgment is reversed. The facts seem 
to have been fully developed at the trial. Judgment will therefore be here ren- 


dered awarding such reinsurance money to appellant as a general asset of the 
Security Union. 


STATE BANK OF CHILTON et al. v. CITIZENS’ MUT. FIRE INS. CO. 
OF JANESVILLE. 
Supreme Court of Wisconsin. Jan. 9, 1934. 
252 Northwestern Reporter 164. 
1. INSURANCE. 

Mortgagee may protect his interest in property by loss payable clause or 
standard mortgage clause in fire policy. procured by mortgagor, or by himself 
procuring policy (St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Rights of mortgagee under fire policy containing standard mortgage clause 
are subject to all terms and conditions of policy except those expressly waived 
by insurer (St. 1931, §§ 203.01, 203.21). 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. 

Right of mortgagee to recover money damages under fire policy containing 
standard mortgage clause held subject to reserved option of insurer to rebuild 
destroyed property (St. 1931, §§ 203.01, 203.06(2), 203.21). 

(For other cases, see Insurance, Dec. Dig. § 595.) 

4. INSURANCE. 

Recovery for any one item is limited to amount of insurance on that item 
where items are separately valued in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

5. INSURANCE. 


Insurer could not exercise option to rebuild property destroyed under stand- 
ard fire policy which separately valued destroyed barn and silo, which together 
constituted single structure, by offering to merely rebuild barn, but insurer should 
ma to rebuild structure in its entirety (St. 1931, §§ 203.01, 203.06(2), 

(For other cases, see Insurance, Dec. Dig. § 595.) 

Appeal from a judgment of the Circuit Court for Calumet County; Fred 
Beglinger, Circuit Judge. 

Action by the State Bank of Chilton and another against the Citizens’ Mutual 
Fire Insurance Company of Janesville. From a judgment in favor of plaintiffs, 
defendant appeals—[By Editorial Staff.] 

Judgment modified, and, as modified, affirmed. 

This action was begun on the 28th day of October, 1932, to recover on a 
standard Wisconsin policy of fire insurance which secured a barn, silo, and other 
property against loss by fire. Judgment was entered on June 16, 1933. Robert 
Mortell, an owner of certain lands upon which there was situate a barn, silo, and 
other property subject to a mortgage thereon to the plaintiff, State Bank of 
Chilton, entered into a contract of insurance with the defendant company, dated 
October 11, 1930, for a period of three years. On July 28, 1932, while the policy 
was in effect, the buildings, to wit, the barn and silo, were totally destroyed by 
fire. Attached to the policy of insurance in the form of a rider was the standard 
mortgage clause, the material part of which is as follows: “Loss or damage, if 
any, under this policy shall be payable to the State Bank of Chilton, Chilton, 
Wisconsin, mortgagee (or trustee) as its interest may appear and this insurance 
as to the interest of the mortgagee (or trustee) only therein shall not be invali- 
dated by any act or neglect of the mortgagor or owner of the within described 
property nor by any foreclosure or other proceeding or notice of sale relating 
to the property nor by any change in the title or ownership of the property nor 
by the occupation of the premises for purposes more hazardous than are per- 
mitted by this policy; provided that in case the mortgagor or owner shall neglect 
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to pay any premium due under this policy, the mortgagee (or trustee) shall on 
demand pay the same.” 

The company further reserved the right under the rider to cancel the policy 
upon notice to the mortgagee. The rider also contained a pro rata clause in case 
of any other insurance upon the property. The policy was a standard fire insur- 
ance policy of the state of Wisconsin. Section 203.01, Wis. Stats. Lines 176 to 
184, both inclusive, are as follows: 

“176 Company’s It shall be optional with this Company to 

177. options. take all, or any part, of the articles at the 
178 agreed or appraised value, and also to 

179 repair, rebuild, or replace the property lost or damaged with 
180 other of like kind and quality within a reasonable time, on 
181 giving notice of its intention so to do within thirty days 

182 after the receipt of the proof of loss herein required; but 


183 there can be no abandonment to 
Abandonment this Com- 


184 pany of any property.” 

Shortly after the fire there was some discussion between Mortell and .an 
adjuster of the defendant with reference to settlement. About August 19th, 
Mortell retained attorneys who also appear here for’ the bank, and, on August 
19th, these attorneys wrote the defendant asserting that, in view of the mortgage 
clause, there was no right to rebuild. On September 16th, the defendant sent to 
Mortell a formal election to rebuild and asked to be furnished with plans and 
specifications. On September 19th, on behalf of Mortell and the mortgagee bank, 
a demand was made for payment in cash on account of the loss of the barn and 
silo. Payment was refused, and this action was begun. 

The trial court found in favor of the plaintiff, and judgment was entcred 
for $3,100 in cash, with interest and costs, from which the defendant appeals. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for appellant. 

Fox & Fox, of Chilton, for respondents. 

RoseNnBERRY, Chief Justice. 


The principal contention made and argued here is that the election of the 
defendant to rebuild the barn operated to make a new contract by virtue of 
which the defendant might discharge its liability under its policy by rebuilding 
the barn. On behalf of the defendant it is claimed that this option or right to 
elect is conclusive, not only upon the owner of the property, but upon the mort- 
gagee under the subrogation clause. By section 203.06, Wis. Stats., fire insurance 
companies are prohibited from issuing or delivering policies which do not con- 
form to the standard policy with certain exceptions which are not material here. 
By section 203.06 (2) it is provided that printed or written forms of description 
and specifications or schedules of the property covered by any particular policy 
and any other matter necessary to clearly express all the facts and conditions of 
insurance on any particular risk (which facts or conditions shall in no case be 
inconsistent with or a waiver of the conditions of the standard policy herein 
provided for) may be written upon or attached or appended to any policy issued 
on property in this state. 

In Temple y. Niagara Fire Ins. Co., 109 Wis. 372, 85 N. W. 361, 362, it was 
held that the standard policy of fire insurance is a statutory law as well as a 
contract and should be treated and construed accordingly. In that case it was 
claimed that, under the valued policy provision, now section 203.21, the insurer 
under a standard policy of fire insurance could not exercise the option contained in 
the standard policy to repair, rebuild, or replace the property, but could only dis- 
charge its liability by a payment in cash. The court said: “The difficulty with this 
contention is that, although in the form of a contract, yet each of the seven 
policies is in the terms expressly prescribed by the statutes. * * * It is the 
only form of policy which either of the defendants had the right to issue upon 
the property in question, and the only contract for such insurance which the 
parties had the power to make. * * * The clause in the policy giving the 
defendants the optional right to rebuild was not made a part of the policy merely 


by virtue of the agreement of the parties, but also by the express command of 
the statute.” 


The plaintiff bank concedes this, but argues that the contract hetween it 
and the insurance company and as held by the trial court is “a special contract 
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between the parties and superimposed upon the owner Mortell and the defendant 
insurer.” The trial court further said: “It seems to the court that the plain 
effect of the contract within the contemplation and purpose of the parties was 
to make the mortgage clause superior, paramount and controlling ove: the 
option of the defendant to rebuild the barn.” 

{1, 2] A determination of the question raised requires us to analyze at 
least in part the standard fire policy. It is in form a contract between the 
cwner and the insurance company, the terms of which are prescribed by 
statute. The mortgagee has an interest in the property. The owner had agreed 
in the mortgage to protect this interest by insurance which agreement he carried 
out by procuring the policy in question. The mortgagee paid no part of the 
premium and entered into no obligation to pay it. If the mortgagor failed to 
pay the premium, the mortgagee could continue the policy by payment of the 
premium, but it did not agree to pay it. It seems clear, therefore that the con- 
tract, so far as the mortgagee is concerned, is one for the benefit of a third 
party—in this case, the plaintiff bank. For the benefit of the mortgagee certain 
stipulations are made to the general effect that breach of the contract by the 
mortgagor in certain particulars shall,not work a termination of the contract 
as to the mortgagee. One having a mortgagee interest in property may protect 
that interest in one of three ways: (1) Under a simple loss payable or option 
mortgage clause, the mortgagee may be simply an appointee of the insurance 
iund; (2) by virtue ot the standard mortgage clause, often referred to as the 
subrogation clause such as the one attached to the policy in this case; (3) by a 
policy procured by and issued to the mortgagee. Couch on Insurance, pars. 
1215-1215d. If a mortgagee can, under the clause attached to the standard 
policy in this case, protect his interest against loss by fire by a contract which 
does not include a provision that the insurer shall have a right to repair, restore, 
or rebuild, he is able to do something that no other owner of property can 
do. It is true, as it is held in many cases, that the standard mortgage clause 
is one for the benefit of the mortgagee, and to a certain extent is a contract 
directly between the mortgagee and the insurer, but our statute prohibits the 
issuance of any policy of insurance which is not in the statutory form and 
does not contain the statutory terms. How far the insurer can go in waiving 
the provisions of the standard fire insurance policy as to a mortgagee it is not 
necessary for us to determine. Under the clause in question, there has been no 
attempt to go further than to provide against those things which may be done by 
the owner and which when done constitute a breach of the contract of insurance. 
It is considered both upon reason and authority that the standard mortgage 
clause being for the benefit of the mortgagee, a third person, when the mort- 
gagee asserts a right under the coutract, he asserts it subject to all the terms 
and conditions of the contract except those which are expressly waived by the 
insurer in the rider. This conclusion is fortified on grounds of public policy. 
The primary purpose of inserting the clause with reference to the repair, 
restoration, and rebuilding is to prevent intentional overvaluation of the insured 
property and the recovery of such overvaluation under the valued policy law. 
The clause is for the benefit of the insurer. Brinley v. Nat. Ins. Co., 11 Mete. 
(Mass.) 195; Beals v. Home Ins. Co., 36 Barb. (N. Y.) 614, affirmed 36 N. Y. 
99 

We have found no case directly in point. However, in Tolman v. Manuw- 
facturers’ Ins. Co., 1 Cush. (55 Mass.) 73, it was held that, where the insured 
had directed the amount of the loss to be paid to another and the insurers 
assented thereto, such an assent operated only as an assignment of the claim 
of the insured and did not affect the right of the insurers to replace the prop- 
erty lost and destroyed, and the court held that replacement of the property 
operated as a discharge of the obligation, although the indorsement read: “Pay 
the loss under the within policy to Joseph A. Tolman.” 

[3] The parties to the contract being forbidden by statute to embody therein 
anything which shall be inconsistent with or a waiver of any of the provisions 
or conditions of the standard policy, it must be held that, except as specified in 
the stipulations made in the standard mortgage clause, the right of the mortgagee 
to recover is subject to the terms and conditions of the standard policy. We 
need not determine for the reason that no attempt has been made to do so 
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whether or not the insurer could by express contract modify the provision with 
respect to repair, restoration, or rebuilding as to a mortgagee. An argument 
js made here that the mortgagee sustains a loss by reason of this interpretation. 
It in fact sustains no loss because the replaced building must be of the same 
nature and value as that which was destroyed and upon which its security rested. 
It is merely subjected to one of two ways of discharging the insurer’s obligation 
under the contract. The clause itself states “loss if any.” There is no loss in 
the sense of a right to money damages if in accordance with the terms of the 
policy the insurer elects to repair, rebuild, or restore. See Curo v. Citizens’ 
Fund, 186 Minn. 225, 242 N. W. 713; Savarese v. Ohio Farmers’ Ins. Co., 260 
N. Y. 45, 182 N. E. 665. 

[4, 5] In the opinion of the trial court, referred to in the oral argument 
here, but not pressed in the briefs, the question of the sufficiency of the election 
to rebuild is raised. In the application for insurance, which is attached to and 
forms a part of the policy, the property is described as follows: 

Item 8. “On Barn and Sheds attached, including foundations and fixtures 
therein or thereon, marked No. 1 on diagram on application. Valuation $4,500 
Sum Insured $3,000.” 

Item 16. “On shingle roof stave Silo, situated (as shown on diagram on 
application) as follows: Valuation $500 Sum Insured $100.” 

Upon the trial the plaintiff Mortell testified: “The silo was located on the 
southwest corner of the barn and attached to the barn by a shute used to carry 
feed to the barn. It was a wooden silo and was part of the barn.” While the 
insurance upon the silo was $100, the testimony shows that it would cost from 
$350 to $400 to rebuild it. The defendant by its letter of September 16th 
elected to rebuild the barn, making no mention of the silo, and the defendant 
contends here that the recovery on the policy of insurance should be limited to 
$100, with interest thereon from October 20, 1932. Where items are separately 
valued, the recovery for any one class or item is limited to the amount of 
insurance on that class or item, 26 C. J. 358, par. 458, and cases cited, for the 
reason that the parties have by their contract determined the amount to be paid 
on account of the loss. While the clause of the standard policy which gives 
the insurer the option to rebuild provides that it may take all or any part of 
the articles agreed upon, which clause relates to personal property, it contains 
no such provision with respect to repairing, rebuilding, or replacing lost or 
damaged real property. It says, omitting the part inapplicable: “It shall be 
optional with this company to rebuild the property, lost with other of like kind 
and quality within a reasonable time,” etc. It has been held that, where the 
property covered consisted of iron tanks used for storing petroleum and _ their 
contents, the insurer could not elect to restore the contents alone, that the elec- 
tion should be to restore all or no ‘part. Globe & Rutgers Ins. Co. v. 
Prairie Oil & Gas Co. (C. C. A.) 248 F. 452. While the items “barn” and 
“silo” were separately valued, they constituted together a single instrumentally 
on the farm. If the defendant wished to exercise its right to rebuild, it should 
have offered to build the structure in its entirety. The mere fact that items 
were separately evaluated did not work a severance so far as the construction is 
concerned. The defendant not being authorized under the terms of the policy 
at its option to rebuild the property in part, its offer as made was ineffectual to 
secure to it the option of discharging its obligation by rebuilding. The time 
within which such election could be made has long since expired. The right of 
the plaintiffs to recover money damages is therefore complete. It is conceded 
that there was an error in computing the damages. The interest was reckoned 
from August 28, 1932. It should have been reckoned from October 19, 1932. 
The judgment will be modified accordingly, and, as so modified, affirmed. 

It is so ordered. Respondent to recover its costs. 
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MARINE 


LOWERY v. CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN. 
No. 13776. 
District Court, E. D. New York. 
Dec. 8, 1933. 


5 Federal Supplement 325. 
1. INSURANCE. 

Owner of Diesel vessel and barges held insured by carrier's liability policy 
issued to charterer “for account of whom it may concern.” 

Facts disclosed that charter party provided that charterer would pro- 
cure carrier’s liability insurance covering all cargoes loaded on steamer and 
consorts in such amount as to cover legal liability of owner and of steamer 
and her consorts. General rule is that words “for account of whom it 
may concern” protect any one having title to property where policy cov- 
ers property at time of loss, although not named in policy, provided it 
may be shown that his interest was within contemplation of party pro- 
curing insurance. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

2. INSURANCE. 

Recital in carrier’s liability policy that term “insured” should be deemed to 
refer to corporations named therein as parties held not to exempt insured from 
liability to owner of vessel and barges, in view of presence of words “for account 
of whom it may concern” in declaration executed under policy. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

3. INSURANCE. 

In barge owner’s action on carrier’s liability policy issued to charterer, testi- 
mony of charterer’s officer that in executing declaration reciting that insurance 
was “for account of whom it may concern” he intended to cover owner held 
admissible. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURANCE. 

Amount of settlement between barge owner and cargo owner for cargo loss 
sustained on sinking of barge held measure of barge owner’s loss, as respects 
right to recover on carrier’s liability insurance policy, in absence of contrary 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 480.) 

In Admiralty. Libel by Frank A. Lowery against the Connecticut Fire Insur- 
ance Company of Hartford, Conn. 

Decree for libellant. 

William J. Mahar, of New York City, for libelant. 

Bigham, Englar, Jones & Houston, of New York City (Leonard J. Matteson 
and Richard F. Shaw, both of New York City, of counsel), for respondent. 

Byers, District Judge. 

This is an admiralty cause in personam in which the owner of the Diesel 
vessel F. A. Lowery and the barge Lowery Sisters seeks to recover from the 
respondent insurance company the sum of $13,335.91, being the amount of dam- 
ages fixed in accordance with the decree hereinafter to be referred to, and an 
additional sum representing counsel fees and disbursements in the latter cause, 
amounting to $1,773.94, making a total of $15,109.85. 

The claim is in contract, based upon an insurance policy issued by the 
respondent company to W. E. Hedger Company, Incorporated, and/or the 
Hedger Transportation Company, Incorporated, for account of whom it may 
concern, and bearing date April 18, 1932. 


On April 15, 1932, the Hedger Transportation Company, Incorporated, as 
charterer, entered into a charter party with the libellant, as owner, in which said 
Diesel steamer F. A. Lowery and her six consorts, including the Lowery Sisters, 
were covered for the barge canal season of 1932, at an agreed daily rate for the 
entire fleet, commencing April 15, 1932. 


The owner paid for all provisions, wages of crew and necessary supplies 
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to operate the Diesel vessel and man the barges in the customary manner. It was 
further provided as follows: 

“The charterer further agrees that all cargoes loaded on the said steamer 
and consorts shall be covered with carrier’s legal liability insurance; said insur- 
ance shall be paid by the charterer and shall be obtained in such amount as to 
cover legal liability of the owner and of the steamer and her consorts.” 

It was agreed that the steamer and barges were to be operated as a unit. 
Other provisions of the charter party seem to be presently unimportant. 

It is contended for the respondent that the charter did not constitute a 
demise, citing Hansen v. E. I. Du Pont De Nemours & Co. (William P. Donnelly 
and Barges) 33 F.(2d) 94, 1929 A. M. C. 586 (C. C. A.); as opposed to which 
view, the libellant relies on The R. Lenahan, Jr. (C. C. A.) 48 F.(2d) 110. The 
point seems not to require decision, for reasons to be stated. 

Three days after the said vessels were chartered, the insurance policy in 
question was procured, and in form covers both cargo insurance and carrier’s 
legal liability; it was an open policy under which declarations were to be filed, 
and the paragraph having to do with the latter form of insurance provides in 
reference thereto as follows: 

“28. This policy also to cover the legal liability of the Assured as owners, 
operators, charterers, carriers, wharfingers, forwarders, freighters, etc., howso- 
ever arising as to all cargoes at any time at the risk of the Assured, transported 
and/or intended to be transported between any of the points or places heretofore 
described in Paragraph 7 and the dates set forth in paragraph 9 hereof. The 
assured agreed to report all cargo carried between the aforesaid places to the 
company and pay the premium for this coverage as to all such cargo. The 
company admits the seaworthiness of all vessels as between the assured and the 
company as to the legal liability coverage and the company further agrees that 
this legal liability coverage shall include all attorneys fees and legal costs aris- 
ing from the defense of any liability so incurred by the Assured hereunder. The 
company shall not be liable for any loss with respect to legal liability, unless 
the loss amounts to Twenty-five ($25.00) Dollars, each shipment separately 
insured.” 

Many, if not all, of the provisions of the policy are more appropriate to cargo 
liability than to that pertaining to carriers. 

Paragraph 36, somewhat relied upon by the respondent, is as follows: 

“36. Wherever in this contract the term ‘assured’ is used, it shall be deemed 
to mean and to refer to and include in addition to the named assured, the owners 
of the above described cargoes, where such cargoes are insured hereunder, in 
the same manner as though this policy were specifically issued to such owner or 
to the legal holder of certificates issued under and by virtue hereof. Where the 
insurance herein is only against the legal liability of the named insured the term 
‘assured’ shall be deemed to mean and to refer to and include the corporation or 
corporations named herein as parties hereto.” 

Under date of April 28, 1932, a declaration under the policy was made by 
the Hedger Transportation Company and initialed by the marine underwriter 
of the respondent, and accepted by the latter, reading: 

“Carpinter & Baker’s Agency 
3 South William Street 
New York 
“April 28th, 1932. 

“Insurance is wanted by Hedger Transportation Company, Inc., et al. 
286/325 (the number of this policy) 

“For account of Whom it may concern 

“Loss payable to Assured or order 

“On carrier’s legal liability on account of cargoes of wheat, Buffalo to New 
York, as follows: 

“Barge ‘Frank A. Lowery’ 9,500 pus. $ 6,080.00 

“ee A >» * * . o * 

“ae 
“From 26th day of April 1932 

“Amount Insured, $81,088 Rate 10c Premium $81.08 
“Entered ae 


‘Lowry Sisters’ 20,500 bus. 13,120.00 
- . a eo 7 + . 
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(The initials are said by the testimony to be those of Jack Beebe, the under- 
writer in Carpinter & Baker’s office.) 

It seems that the Diesel vessel F. A. Lowery and her barges, operating for 
the account of the Hedger Transportation Company, carried a carge of grain 
from Buffalo to New York, which was the property of the Norris Grain Company 
and which was laden in Buffalo about April 26, 1932. i 

While the flotilla was en route to New York, being in the Hudson River at 
North Troy, the barge Lowery Sisters was sunk on May 5, 1932, because of 
striking a bridge abutment at that place, and her cargo became a total loss. As 
a result, the Norris Grain Company itistituted in admiralty a proceeding in this 
court against the Hedger Transportation Company and the steamer F. A. Low- 
ery which was towing the barges, in which damages were sought to be recovered 
for the loss of the cargo by reason of the said sinking, and the Hedger Trans- 
portation Company, Incorporated, having previously gone into bankruptcy, 
defaulted in the said cause, and it proceeded to trial against Frank A. Lowery, 
who appeared as claimant of the steamer F. A. Lowery. Such proceedings were 
had therein that a decree was entered in this court in favor of that libellant on 
April 26, 1933, providing that the Norris Grain Company should have a recovery 
from the canal steamer F. A. Lowery, her claimant and stipulators, of the amount 
of damages sustained by reason of the circumstances hereinbefore related, and a 
commissioner was appointed to assess damages. 

Thereafter the amount of damages was stipulated and, as the result, on 
May 8, 1933, a final decree was granted, whereby the said Norris Grain Com- 
pany was awarded damages from the steamer, her claimant and _stipulators, 
amounting with interest and costs to $13,335.91, and it does not appear that an 
appeal was ever taken from that decree. 

Thus it will be seen that the legal liability of the carrier has been duly 
established, which was the happening against which the insurance policy was 
procured, but the insurer resists recovery herein on the theory that Frank A. 
Lowery was not an insured under the policy and therefore the loss should not 
be visited upon it. The contention in terms is that the respondent “denies that 
there is or ever was any basis of liability to libellant on the part of the respond- 
ent under the aforesaid policy * * * .” 

The respondent also pleads that the claim for cargo damage established in 
the said litigation was compromised and settled for a sum substantially less than 
that named in the final degree, whereby the respondent’s liability in any event 
would be limited to the amount actually paid to the Norris Grain Company on 
settlement, plus reasonable counsel fees and disbursements. 

That aspect of the controversy will be referred to later. 


[1] Presently the question is whether the libellant is entitled to recover 
under the policy, as being comprehended within the expression “for account of 
whom it may concern.” The legal effect of that clause has been the subject of 
numerous decisions in cases not involving legal liability insurance, and appar- 
ently there is no disposition on the part of the respondent to question the 
general rule that such words protect anyone having title to the property (where 
the policy covers property) at the time of the loss, although not named in the 
policy, provided it may be shown that his interest was within the contemplation 
of the party procuring the insurance. 


The general rule was stated,.for instance, in Hagan v. Scottish Union & 
National Insurance Co., 186 U. S. 423 (22 S. Ct. 862, 865, 46 L. Ed. 1229), at 
page 430, by Mr. Justice Peckham, who says, after referring to Hooper v. 
Robinson, 98 U. S. 528 (25 L. Ed. 219): 


“The facts in that case differ materially from those presented by this 
record, but the meaning of the language ‘on account of whom it may concern’ 
is stated in the opinion of the court, and authorities are therein cited which 
show that it is not necessary that at the time of effecting the insurance the 
person taking it out should intend it for the benefit of some then known and 
particular individual, but that it would cover the case of one having an insurable 
interest at the time of the happening of the loss, and who was intended to be 
protected at the time the party took out the insurance. 

“In 1 Phillips, Insurance, it is stated: 
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“ ‘Sec. 385. The rule, that an insurance “for whom it may concern” will 
avail in behalf of the party for whom it is intended, does not mean that any 
specific individual must be intended. * * * But he may intend it for whatever 
party shall prove to have an insurable interest in the specified subject, in which 
case it will be applicable to the interest of any person subsequently ascertained 
to have such an insurable interest, who adopts the insurance’ ” 

The respondent concedes the rule to be as above stated, but asserts that it 
does not apply to liability insurance because the latter is different, since the 
subject-matter is intangible—personal in character and confined to the parties men- 
tioned in the policy by name or other descriptive term; that this libellant is 
neither named nor otherwise designated in the policy and accordingly it is the 
legal liability of Hedger only that is covered, unless the libellant shows that 
he had an interest in the legal liability thereof; that, because of his failure to do 
so, it must be held that he was concerned only with his own legal liability and 
not with that of the charterer, and consequently that the phrase “for account of 
whom it may concern” may not be availed of by him in this action. 

No authority is quoted for the foregoing contention, nor does it seem to be 
fortified by inherent reason or to be founded in any consideration save that of 
a reluctance to respond to the engagements of an insurance policy. 

For present purposes, there seems to be no requirement for over-refinement 
in distinguishing between a contract to compensate one who pays a premium for 
insurance against a loss occasioned by a failure to perform a carrier’s legal duty, 
and a loss arising, for instance, from a fire or from a peril of navigation; it is 
open to an insurance company to refuse such a risk as this; however, having 
undertaken it in consideration of the payment of an agreed sum of money, it 
is difficult to perceive why the obligation should be evaded when a loss has 
taken place, for the reasons suggested by the respondent. 

It may be admitted that the legal liability contemplated by the policy would 
he incident to the so-called personal service of carrying cargo; but it is equally 
clear that, unless the phrase “for account of whom it may concern” be read 
out of the policy and the declaration made under it, the attention of the insurer 
was called to the fact that these words were intended to indicate Hedger for and 
on behalf of anyone who might have an insurable interest in the performance of 
the carrier’s duty. 

The declaration by its terms brings within this precise policy, the vessels 
F. A. Lowery and the Lowery Sisters, and the Libellant’s Exhibit 3 comprises 
certificates of inspection made by surveyors in Buffalo on April 25, 1932, acting 
for the insurer, of the F. A. Lowery and the Lowery Sisters and, as to both, Frank 
A. Lowery, this libellant, is described as the owner, and the operator is described 
as W. E. Hedger & Co. 

Three days after these inspections, the declaration above referred to was 
made and accepted, and it is difficult to conclude from the foregoing anything 
but that the parties to this contract by their actions interpreted the contract to 
mean that the carrier’s legal liability, the subject-matter of paragraph 28 of the 
policy, was understood to be that of W. E. Hedger Company, Incorporated, or 
Hedger Transportation Company, Incorporated, as charterer, and Frank A. 
Lowery as owner, with reference to cargoes of wheat described in the declaration. 


The thing insured was the cargo, and the contingency against which insurance 
was effected was the visitation upon the insured of legal liability for failure to 
perform the duties of carrier. 


If the foregoing is sound, it results that the owner of the barge Lowery 
Sisters had an insurable interest in the due performance of the carrier’s duty 
and consequently in the legal liability of the carrier for failure to perform that 
duty; and, if that be true, the Connecticut Fire Insurance Company must 
respond to him under the terms of its policy. 


[2] In opposition to the foregoing, it is further urged that paragraph 36 
affords the insurance company a way out by reason of the language quoted, 
namely, that, in connection with the legal liability of the named insured, “the 
term ‘asurred’ shall be deemed to mean and to refer to and include the corpora- 
tion or corporations named herein as parties hereto.” 

That cannot avail because of the presence of the words “for account of 
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whom it may concern.” Unless the latter are to be disregarded, the said pro- 
visions of paragraph 36 do not affect the engagement of the respondent, because 
manifestly the W. E. Hedger Company, Incorporated, and the Hedger Trans- 
portation Company, Incorporated, were included, and it did not require the quoted 
provisions of paragraph 28 to accomplish that; but the fact that they are included 
does not mean that they could not contract for insurance for the account of 
someone else, namely, a person—the libellant—having an insurable interest in the 
subject-matter of the policy. 

The general conclusion arrived at is in harmony with the result reached in 
the case of O’Donnell v. Marine Transit Corporation, 146 Misc. 502, 261 N. Y. 
S. 588, 591, 1932 A. M. C. 1520, tried in the State Supreme Court and recently 
affirmed by the Appellate Division of the Second Department. —— App. Div. ’ 
266 N. Y. S. 982. In that case, the Marine Transit Corporation chartered barges 
and tugs in connection with its cargo carrying business, and the plaintiff in that 
action provided the tug to tow certain barges which were the property of the 
former, from Buffalo through the canal; Marine Transit agreed to cover the 
cargo with carrier’s liability insurance for the benefit of the plaintiff, the cost to 
be borne equally by the parties. A policy was issued to the Marine Transit 
Corporation covering its carrier’s liability “on account of whom it may concern.” 

A cargo of the Spencer-Kellogg Company was taken to Buffalo in a tow 
which consisted of the plaintiff's tug and the Marine Transit Corporation’s 
barges and, in the course of the trip, two barges were damaged and the cargo 
lost. Action against the tug owner was instituted in a Federal Court, resulting 
in a decree in favor of the cargo owner, which was paid. Thereupon this action 
was brought by the former and the court found that the tug owner had an 
insurable interest, in part because it had agreed to pay one-half of the cost of 
the insurance and to share equally in the profits of the voyage, which indicates 
a difference in degree but not principle from the facts here presented. The 
opinion contains the following: 

“Inasmuch as the plaintiffs had an interest in the subject of the insurance 
and the assured had agreed to protect them by obtaining insurance, then as a 
matter of law the policy taken out must be deemed to be for the benefit of the 
plaintiffs. In other words, an inference is created that the insurance was taken 
out in accord with the agreement made between the parties. The authorities 
are all in accord on this proposition.” 

In this case, as has been stated, the charter party between the Hedger com- 
pany and Lowery provided for legal liability insurance to be paid for by the 
charterer, and that must be deemed to have been one of the elements upon which 
the figure for charter hire was based; and the opinion quoted from indicates 
that no difference was perceived between a legal liability policy and any other 
policy of insurance in connection with the clause “for account of whom it may 
concern.” 

[3] At this trial, an officer of the Hedger Transportation Company was 
called as a witness and was asked whether, at the time that he executed the declara- 
tion, it was his intention to cover the libellant as owner of the steamer F. A. 


Lowery and the barge Lowery Sisters, under the policy in suit. He answered in 
the affirmative. 


That question was objected to on the ground that the declaration could not 
change the scope of the original policy, but the argument of the objection covered 
a wider range and was to the effect that the intent of the Hedger company in 
procuring the policy could not be shown. Decision was reserved at the trial, 
but it may now be considered that the objection is overruled with exception to 
the respondent. See Hagan v. Scottish, etc., Co., supra. 

The evidence was not admitted upon the theory that the intent under whict 
the declaration was procured enlarged the contractual relation of the parties; 
the declaration was already in evidence and, for the purpose of this decision, 
it has been treated as one of the acts of the parties pursuant to, and in perform- 
ance of, the original contract of insurance. 

The libellant therefore is entitled to a decree, and it becomes necessary to 
determine the amount of his recovery. : , 

[4] For the respondent, it was established to the satisfaction of the court 
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that, subsequent to the entry of the decree, Lowery, the present libellant, settled 
his loss for the sum of $9,000.00 on the 12th of January, 1933, and no evidence 
was offered by the libellant to the contrary. It is unnecessary to relate the some- 
what complicated method by which this result was accomplished, because it is 
clear that such was the outcome, and, in the absence of evidence to the contrary, 
that will be regarded as the measure of the libellant’s loss as the result of the 
sinking of his barge containing the grain in question. 

It was also stipulated, without prejudice to the respondent’s denial of any 
liability, that the reasonable counsel fee involved in the defense of the case of 
the Norris Grain Company against this libellant was $570.00, including disburse- 
ments, and accordingly the libellant may take a decree for $9,570.00 with interest 
from January 12, 1933. 

Settle decree on notice. 

If findings are desired, they may be settled at the same time, and are to 
emhody appropriate recitals as to incorporation. 
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ACCIDENT 


STANDARD ACC. INS. CO. v. VAN ALTENA. No. 4956. 
Circuit Court of Appeals, Seventh Circuit. Dec. 12, 1933. 
67 Federal Reporter (2d) 836. 
1. INSURANCE. 

In action on accident policy, evidence held to support verdict finding that 
insured’s death was caused by carbon monoxide gas from automobile exhaust. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2 INSURANCE. ; 

Under accident policy, where definite accidental cause of fatal injury 
appears, evidence need not exclude every possibility of contributing cause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Carbon monoxide gas trom automobile exhaust in quantity sufficient to cause 
death, held “external and violent means” inflicting “accidental bodily injuries” 
within accident policy. 

Accident insurance policy provided for indemnity against disability 

or death effected directly, exclusively, and independently of all other 

causes from “accidental bodily injuries, through external and violent 

means,” except when self-inflicted while sane or insane. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. 

Insured’s negligence in starting automobile before opening garage doors, 
resulting in death from carbon monoxide gas, held not contributing cause 
defeating recovery under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

5. INSURANCE. , ; 

Whether death of insured from carbon monoxide gas, was caused independ- 
ently of all other causes, by external and violent means, within accident policy, held 
question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. . : : 

Whether death from carbon monoxide gas from automobile exhaust was 
suicide, precluding recovery under accident policy, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. ; i 

Action by Meta Van Altena against the Standard Accident Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. : 

_M. U. Hayden, of Detroit, Mich., and Howard A. Hartman, of Milwaukee, 
Wis., for appellant. 

Harold W. Connell, of Milwaukee, Wis., for appellee. 

Before Alschuler, Sparks, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 


The action was upon a policy of accident insurance issued in 1912 by 
appellant, indemnifying appellee’s husband “against disability or death effected 
directly, exclusively and independently of all other causes from accidental bodily 
injuries, through external and violent means, except when self-inflicted while 
sane or insane * * *.” The verdict and judgment were for appellee, the beneficiary 
of the policy, for its full face with interest. 


The complaint charged that the insured came to his death January 23, 1932, 
by bodily injuries through external and violent means, and independently of all 
other causes, by asphyxiation from carbon monoxide gas while taking his auto- 
mobile out of his garage. The answer denied the charge. It did not specifically 
set up the defense of suicide save as statement of such defense might be inferred 
from the general denial of all the allegations of the complaint, one of which is 
that the death was not caused by any of the means which under the terms of 
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the policy exempted the insurer from liability thereunder, of which means self- 
infliction of the fatal injuries was one. 


At the close of the evidence, upon inquiry by the court, appellant's counsel 
stated that he wished the issue of suicide to be submitted to the jury, and this 
was done. 

The alleged errors relied upon are: (1) That the court denied appellant's 


motion for a directed verdict; (2) that the charge to the jury was erroneous and 
harmful to appellant. 


{1] There can be no doubt that there was abundance of evidence from which 
the jury might rightfully have found that the death was caused by asphyxiation 
trom carbon monoxide gas. As is commonly known, this gas is generated by 
the running of gas propelled automobile engines. In the forenoon deceased was 
found dead in his one-car garage, with the engine of his eight-cylinder Buick 
car running. The garage was closed save that a door connecting it with the 
laundry of his house was ajar about a foot. His body was found on the garage 
floor by his wife on her return to the house, which she had left about forty 
minutes before to do some shopping, leaving him in the house alone. His body 
presented the cherry red appearance peculiar to carbon monoxide poisoning. 
The evidence disclosed no other effective cause of death. In our judgment this 
state of the record not only warranted, but required the conclusion that carbon 
monoxide gas caused the death. . 


But, says appellant, the evidence does not exclude all other causes which 
may have contributed to the injury and death; and if such contributing causes 
there were, the contract precludes recovery. 

[2] If we may conjure up all the various conditions which might have con- 
tributed to the injury and death, and defeat recovery because each and all were 
not anticipated and affirmatively excluded by the evidence, such policies would 
fall far short of their evidently intended scope and value. If a definite accidental 
cause of a fatal injury appears, it is not the law that every possibility of con- 
tributing cause must be affirmatively excluded by the evidence before liability 
on such a contract can be fixed. In the absence of proof of such other con- 
tributing cause, the rights under the contract must be determined as though no 
such contributing cause existed. 

But appellant contends that a contributing cause does appear in the fact 
‘hat the deceased had been suffering from the effects of a recent surgical oper- 
ation, and that his resultant condition manifested a contributing cause but for 
which his death would not have resulted. It is urged that, in all probability, 
after setting the engine in motion he fainted because of his physical weakness 
resulting from the operation, and that while he was in this condition the engine 
continued to run and generated the gas which caused his death. 

lf, after starting the engine, he fainted, not as a result of the gas but from 
other causes, and so met his death, doubtless there would be no liability under 
the policy. But the difficulty with this theory is in the want of evidence to 
support it. The nearest approach that the record affords is the testimony of 
some expert witnesses that he might have fainted. It requires no expert to sustain 
such a proposition. Of course he might have fainted—or have had a heart 
attack, or an apoplectic stroke, or paralysis, or vertigo, or any one or more of 
scores of possible disabling contributing conditions. 

If the record suggests even the possibility of any such conditions, it tends 
also to negative them. It appears deceased was sixty-three years old and in 
active business life until attacked a few months before by a throat affection 
which proved to be cancer of the larynx; that he was treated at a hospital and 
the cancer removed about two months preceding the death, and a tube for 
breathing inserted in his trachea just above the sternum, the tube being still 
there at the time of his death. It was testified that the cancer was completely 
eradicated, and that his speedy recovery was well assured; and that in all other 
respects his health was excellent, without any indication of heart trouble or 
ailments other than the throat affliction. 

But assuming that it was incumbent upon appellee affirmatively to negative 
all possible contributing causes (which we do not hold), this evidence of his 
general good health, so immediately preceding his death, would at least raise a 
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fact question for the jury to determine, whether or not there was any such 
contributing cause. 5 

_ But it is urged that, since the deceased himself set in motion the instrumen- 
tality whereby the gas was generated, the injury and death cannot be ascribed 
to accidental cause. Many cases are cited by both sides directed to the general 
proposition involved in this contention; but as they are so directly dependent 
upon the specific facts of the cases they are not very helpful in the determination 
of a particular controversy. It may be said that where an injury results from 
the doing of that which the injured party intended to do and was doing, the 
injury cannot be said to be accidental. But unless the application of the prin- 
ciple is carefully guarded, it might exclude from the category of accidents many 
occurrences which really are accidental. Inherent in most accidental happenings 
1s the condition that if the person injured had not, by some act or omission, con- 
tributed to the happening, it would not have occurred. In a broad sense this is 
true of nearly every accident, in that if the person had not been where it oc- 
curred he would not have sustained the injury. 

This court recently dealt with a similar question in Seipel v. Equitable Life 
Insurance Co., 59 F.(2d) 544. Seipel, an apparently strong, healthy mechanic, 
was engaged in putting into place a heavy disc wheel of a motor bus—work with 
which he was entirely familiar. While engaged in setting the wheel upon the 
drum, he suddenly let go of it, and it was discovered than an abdominal hernia 
had developed, in the surgical operation for which the patient died. We held 
that the claimant under an accident policy similar to that here had not sustained 
her burden of showing that outside accidental means other than those which 
the deceased intentionally employed were the efficient cause of his injury, and 
recovery under the pohcy was denied. 

Assuming that deceased started the engine, the generating of gas in suffici- 
ent quantity to cause death cannot be said to have been his intentional act, 
apart from the question of suicide. Deceased doubtless knew that a running 
automobile engine would generate carbon monoxide gas, which in a_ small 
inclosed room might prove fatal. Although he intended to start and did start 
the engine, it does not follow that he intended to generate in this one-car garage 
a fatal volume of gas. He had long been accustomed to running automobiles, 
and drove his machine the previous day on returning from the hospital. 

There was no witness to what actually occurred, but it is fairly inferable 
that he was endeavoring to run the car out of the garage. It seems the weather 
had been damp and rainy, and that the big garage doors had swelled and stuck 
and a bar had been placed inside to hold them. The rear of the car was toward 
the doors. When appellee returned to the house and sensed the presence of some 
sort of gas, and found the connecting laundry door slightly open, she went 
through it to the garage and saw him lying on the floor near the front of the 
car, and she rushed back and found the bar upon the floor, as was also a dusting 
cloth which ordinarily hung on the wall. She forced one of the doors open, but 
the other still stuck. That deceased intended going out further appears from 
the fact that when appellee left the house deceased was in his shirt sleeves and 
had on house shoes, but when found he had on his high shoes, regular clothes, 
overcoat, muffler, and hat, and had left a note to his wife saying he would be 
at the barber shop. 


[3] The poisonous gas in quantity sufficient to have caused the death con- 
stituted “external and violent means” inflicting “accidental bodily injuries” which 
resulted in the death. Exactly what delayed him in the opening of the garage 
doors, of course we cannot know. After starting the engine he had evidently 
gone back, thinking to open the doors without trouble, but did not succeed in 
so doing; and starting back either to stop the engine or to force his way through 
the doors by backing the car against them, he had delayed long enough to enable 
the gas to do its deadly work. 

[4] Deceased may have been and probably was careless in starting the engine 
before the outside garage doors were opened, but carelessness of the insured 
is not such a contributing cause as, within contemplation of the policy, would 
defeat recovery thereunder. Zurich, etc., Ins. Co. v. Flickinger (C. C. A. 4) 
33 F.(2d) 853, 855, 68 A. L. R. 161; Travelers’ Ins. Co. v. Randolph, 78 F. 754, 
foe (C.'COA.'6). 
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[5] Apart from the issue of suicide, we believe the jury was warranted in 
concluding from the evidence that this gas, independently of all other causes, 
was the external and violent means which caused bodily injuries to deceased 
resulting in his death. 

[6] Respecting the issue of suicide but little more need be said. Facts 
bearing thereon have been adverted to. Beyond his disease and operation noth- 
ing appears in the evidence which would suggest a motivating reason for suicide. 
No element of financial disaster, loss of employment, unhappy family relations, 
or of anything else of that nature is disclosed by the evidence. The prognosis 
was for early recovery from the operation, and a fair use of his voice. It does 
not appear that he was depressed. It seems he had pride in his personal appear- 
ance, as indicated by his statement the day before as well as on the day of his 
death of going to the barber shop to have his hair cut and to be shaved. Indeed, 
in appellant’s brief it is not argued that the evidence warranted the conclusion 
otf so and it seems that as a proposition of fact this contention was aban- 
doned. 

Appellant makes some suggestion of error in the Court’s charge respecting 
the presumption against suicide, but we believe that all the evidence upon the 
subject disclosed by the record, and wholly apart from any legal presumption, 
indicates that deceased was not a suicide. 

[7] We find nothing objectionable in the court’s charge. Indeed, the sug- 
gested points of attack do not appear to have been sufficiently preserved. At 
the close of the charge the following took place: 

“The Court: Are there any exceptions to be taken to the charge? 

“Mr. Hartman: There are. The defendant would like to enter two except- 
ions to the charge, your Honor; one to the definition of ‘accidental’ in connec- 
tion with that clause of the policy calling for external violent means, and, the 
other, as to the instruction that the presumption at least as applied to the facts 
in this case is that the death would either be natural or accidental. 

“The Court: Rather than suicidal. That is what I said. I intended to con- 
vey to the jury the idea that the presumption is against suicidal death. Now, 
is that right? 

“Mr. Hartman: I concede there is that presumption, but I except to it under 
the facts in this case. I take the position the presumption drops out under the 
evidence in this case. 

“The Court: On which one rests the burden of establishing suicide? 

“Mr. Hartman: The defendant. 

“The Court: That presumption must be overcome upon one or the other 
sides of the evidence.” 

Nothing was pointed out, as is required, to indicate in what respect the 
definition of “accidental,” as given, was erroneous, and as to the exception on 
the other proposition, this seems to have been abandoned upon the court’s 
explanation as to the intended scope of the charge thereon. 

Being of opinion that no substantial error appears, the judgment is affirmed. 





INDEMNITY INS. CO. OF NORTH AMERICA v. SLOAN. No. 3553. 
' Circuit Court of Appeals, Fourth Circuit. Jan. 4, 1934. 
68 Federal Reporter (2d) 222. 
1. INSURANCE. 


’ General manager of glass manufacturing plant, in undertaking to polish 
: glasses in emergency in absence of regular polisher, held not to have “changed 
y occupation” to more hazardous one within accident policies so as to reduce 
1 insurance, even though new process of polishing had been introduced under his 
n supervision after policies had been issued. 

z (For other cases, see Insurance, Dec. Dig. § 531.) 

. 2. INSURANCE. 

j Doubtful language in insurance policies is construed in favor of insured. 

d (For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 


Accident policy provision reducing insurer’s liability if accident is suffered 
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in performing act pertaining to more dangerous occupation does not apply if 
act also pertains to occupation of insured as exceptional or occasional duty. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

4. INSURANCE. 

Whether injury sustained by general manager of glass manufacturing plant 
while polishing glass in emergency during absence of regular polisher was sus- 
tained while doing act not pertaining to his occupation, but to one more hazardous, 
resulting in reducing insurance, held for jury. 

Though insured in his applications for accident policies stated that 

he was vice president and general manager of glass manufacturing com- 
pany, with duties described in respective applications as “office and 
traveling’ and “executive duties and traveling,’ insured testified that 
he understood art of polishing glass, that he occasionally supervised 
work of polishing and gave instructions about it, and that on exceptional 
occasions, in connection with his duties as traveling salesman, he polished 
samples when they were required to be prepared and turned out at night 
when regular polisher was absent. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Whether insured to whom accident policy was issued as general manager of 
glass factory should have amount of recovery for injury reduced on theory that 
he was “superintendent,” classed as more hazardous occupation in accident manual, 
because his duties were largely supervisory, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE. 

Whether insured made materially false statements in application for acci- 
dent policy in stating his occupation was that of general manager of glass factory 
with office, traveling, and executive duties, because of failure to disclose super- 
visory duties in factory, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from the District Court of the United States for the District of 
Maryland, at Cumberland, at Law. 

Action by Dixon C. Sloan against the Indemnity Insurance Company of 
North America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Walter C. Capper, of Cumberland, Md. (Edward M. Biddle and Roscoe R. 
Koch, both of Philadelphia, Pa., on the brief), for appellant. 

William A. Gunter and Charles Z. Heskett, both of Cumberland, Md. (J. 
Philip Roman, of Cumberland, Md., on the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and Way, District Judge. 

Soper, Circuit Judge. 


Dixon C. Sloan, the insured in this case, lost an eye accidentally while polish- 
ing glass in a glassworks at Lonaconing, Md., and brought a suit, later removed 
to the District court, against the Indemnity Insurance Company of North 
America on two policies of accident insurance, claiming the sum of $10,000 
under one of said policies, and $10,500 under the other. The insurance company 
denied any liability, but defended chiefly on the ground that its liability on both 
policies was limited to the sum of $500 because the accident occurred while the 
insured was doing an act pertaining to the polishing of glass, a more hazardous 
Gecupation than that stated in the application for the policies. The District 
Judge did not sustain this interpretation of the policies (see his opinion on 
motion for new trial, 4 F. Supp. 148), but submitted certain questions of fact to 
the jury which found a verdict for‘the plaintiff on the two policies in the aggre- 
gate sum of $20,500. From the judgment on this verdict, this appeal has been 
taken. 

The policies were issued in 1924 and 1927, respectively, to insure the holder 
against the effect of bodily injuries sustained. through accidental means, as 
limited by certain provisions, one of which is the subject of this controversy. 
It is set out with italicizing of the clauses whose meaning is in dispute: 
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“This policy * * * contains the entire contract of insurance except as it may 
be modified by the company’s classification of risks and premium rates in the 
event that the insured is injured after having changed his occupation to one 
classified by the company as more hazardous than that stated in the policy, or 
while he is doing any act or thing pertaining to any occupation so classified, 
* * * in which event the company will pay only such portion of the indemnities 
provided in the policy as the premium paid would have purchased at the rate but 
within the limits so fixed by the company for such more hazardous occupation.” 

The insured in his applications for the policies stated that he was “vice 
president and general manager” of the Potomac Glass Company at Cumberland, 
Md., whose business was that of glass manufacturing, with duties described in 
the application for the first policy as “office and traveling,” and in the second 
as “executive duties and traveling.” The evidence showed that, when the policies 
were taken out, the corporation employed about 350 men in its glassworks, and 
that the insured was in fact the vice president and general manager of the busi- 
ness. He had the management of every department of the factory in which 
cutting, etching, blowing, gold coloring, finishing, and packing was done. When he 
was at home he visited every working department daily, walking through to see 
that the work was being properly done and to give necessary advice and instruc- 
tions. There was also a foreman in charge of each department who was respon- 
sible therefor. The insured was thoroughly familiar with the business, and was 
personally able, through long experience, to do any of the work required of the 
men. A large part of his time was spent in traveling, visiting the larger custom- 
ers, such as Montgomery-Ward, Sears-Roebuck, and the bigger department stores 
and syndicates. On April 6, 1929, the plant was destroyed by fire, and later 
the corporation was dissolved. In November, 1929, the insured and his brother 
established a glass manufacturing business at the nearby town of Lonaconing, 
Md., under the firm name of Sloan Bros. They also formed a corporation, 
known as the Lonaconing Cut Glass Company, which operated a plant nearby 
in the same town. The two businesses were related; certain operations in the 
course of manufacture being performed at one plant and certain at the other. 
The number of employees of both plants was about 350. The duties of the 
insured in connection with these plants were the same as he had performed at 
the Cumberland Glass Works. After the business was established in Lonacon- 
ing, and therefore after the issuance of the policies, the practice of polishing 
glass by the use of acids was introduced. The insured himself learned the process 
and testified that on two or three occasions he did the work of polishing 
samples of goods which had to be shipped out at night. Evidence was offered 
on behalf of the defendant tending to show that the work of polishing was done 
more frequently by the insured, but even this evidence showed that he per- 
formed the operations himself only on exceptional occasions in order to instruct 
the regular polisher; and we must accept as an established fact that glass polish- 
ing was only an occasional and not a habitual duty of the insured, since the jury 
were told that, unless they found such to be the case, they must bring in a 
verdict against him. 

The accident happened on January 5, 1932, about 7 p. m. when the insured 
returned to the plant of Sloan Bros. after supper and fotnd two samples of 
glasswork on his desk which were intended for delivery to Sears-Roebuck Com- 
pany in Chicago. He had previously visited that city in the course of his activi- 
ties as a traveling salesman, and had been requested to deliver certain samples 
not later than January 10, 1932, for inspection and comparison by the buyers. 
It was important that prompt delivery of the samples be made; but the insured 
observed that they had not yet been polished, and, desiring to send them to 
Chicago by mail that evening, he undertook, in the absence of the regular glass 
polisher, to subject them to the polishing process himself. In doing so, some 
acid accidentally splashed into his eye and destroyed the sight. 


[1] The most important question of law in the case, arising on these facts, 
is whether, within the meaning of the quoted provision of the policies, the 
insured was injured after having changed his occupation to one classified as 
more hazardous than stated in the policy, or while he was doing an act per- 
taining to an occupation so classified. It is contended (1) that the insured was 
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injured after he had changed his occupation, because glass polishing was not 
practiced by him until after the issuance of the policies; and (2) that he was 
injured while doing an act pertaining to the occupation of a glass polisher 
Hence it is insisted that the jury should have been instructed that the insured 
could recover only $500 in all, the total liability of the company to one who 
loses an eye while engaged in that occupation. 


As to the first contention, the District Judge suggested to the jury, in an 
advisory way, that the testimony was consistent with the idea that the insured 
did not habitually follow the occupation of glass polishing, and had not changed 
his occupation from that of general manager, but nevertheless left the question of 
change of occupation to be decided by the jury as an issue of fact. The 
defendan, has no ground for complaint of this instruction, for, if anything, it was 
too favorable, since it is clear from the evidence that the insured was still per- 
forming the duties stated in his applications. Moreover, it cannot be said that 
the occwpation of the insured was changed merely because of the glass factory, 
where many activities were carried on, a new process of glass polishing was 
introduced under his supervision after the policies had been issued. 

On the second contention, the District Judge in his instructions to the jury 
explained that it was the purpose and effect of the restrictive clauses to cut down 
the liability of the company in the case of a person regularly engaged in one 
occupation, who, without changing his occupation, should be injured in doing 
an act not pertaining to that occupation but to another of a more hazardous 
nature. The jury were told, in substance, that, if they found from the evidence 
that the stated occupation of the insured included and required, as an incident 
thereof, the occasional polishing of glass in an emergency, and if they further 
found that the insured was injured in so doing, he was entitled to recover the 
amounts claimed, although glass polishing was a more hazardous occupation 
than his own and was habitually done by a regular glass polisher employed for 
the purpose. 

[2] It is especially emphasized on behalf of the company that the clauses 
are in the alternative, so that liability is restricted not only when the insured 
changes his occupation, but also when, without change of occupation, he steps into 
a more hazardous occupation for a short time and is injured while doing some 
act pertaining thereto. The language is susceptible of this interpretation, and 
may he literally applied to the facts of this case, for it is not disputed that the 
insured was hurt while polishing glass, or that this act pertained to an occupa- 
tion classified as more dangerous than that of general manager. However, the 
construction of the phrase is not free from ambiguity when occupations are 
considered, which, like that of the insured in this case, consist most of the time 
of activities free from great risk of danger, but occasionally include activities 
habitually performed by others in a more dangerous field; in short, occupations 
which overlap or fall into two classifications of different degrees of danger. 
In such a contingency, the question arises whether there is a reduction of the 
liability of the company to an injured man who has not stepped outside his 
calling, but is performing an act of the more dangerous kind recognized as part 
of his exceptional or occasional duties. When cases of this kind have reached 
the courts, the ambiguity of the clause has been noticed, and in accordance with 


the rule usually applied to the construction of insurance policies, the doubt has 
been resolved in favor of the insured. 


The history of the clauses under consideration is well stated in Ebeling v. 
Bankers’ Casualty Co., 61 Mont. 58, 62, 201 P. 284, 22 A. L. R. 777: 

“The earlier accident policies provided only for diminished liability in the 
event the insured, at the time of his injury, had changed his occupation to one 
classified as more hazardous, and the courts held generally that the term 
‘changed’ was employed in the sense of substitution, that the performance of an 
isolated act pertaining to a more hazardous occupation did not constitute a 
change of occupation, and that the insurance company could not claim the right 
to have the indemnity diminished by reason of the fact that the insured was 
injured while in the performance of such isolated act. The leading cases so 
holding are Stone’s Adm’rs v. United States Casualty Co., 34 N. J. Law, 371; 
North American, etc., Ins. Co. v. Burroughs, 69 Pa. 43, 8 Am. Rep. 212; Bald- 
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win v. Fraternal Acc. Ass’n, 21 Misc. 124, 46 N. Y. S. 1016; Id. 29 App. Div. 
627, 52 N. Y. S. 1136, affirmed 159 N. Y. 561, 54 N. E. 1089; Berliner v. Trav- 
elers’ Ins. Co., 121 Cal. 458, 66 Am. St. Rep. 49, 41 L. R. A. 467, 53 P. 918. Later 
the courts held that, if the act being done at the time the injury was received 
was one which fairly pertained to the regular employment of the insured, it 
could not be held that he had changed his occupation by reason of the fact that 
the act pertained, also, to a more hazardous employment. Thorne v. Casualty 
Co., 106 Me. 274, 76 A. 1106* Finally the courts were called on to consider 
policies containing the provisions quoted above, and in Smith v. Massachusetts 
Bonding & Ins. Co., 179 N. C. 489, 102 S. E. 887, it was held that, if the act 
being done by the insured at the time of his injury was one pertaining directly 
to his own occupation, the liability of the insuring company would not be dimin- 
ished by reason of the fact that the act pertained also to a more hazardous 
undertaking.” 

The earlier policies did not contain the restrictive clauses in the alternative. 
Those first cited in the foregoing quotation reduced the liability in case the in- 
sured changed to a more hazardous occupation, while the policy in Thorne v. Cas- 
ualty Company limited recovery if the insured should be injured while at work 
pertaining to such an employment. Separately considered, neither clause was held 
to be applicable to a case like the present. It was said that “if the company in- 
tended to say to the assured that if he did any act which did not strictly belong to 
his own occupation, but was embraced more properly in some other business, and 
if thereby any harm to him accidentally resulted, then in such event he could claim 
nothing under his policy, it was easy for them to do so in plain language.” Stone’s 
Adm’rs v. United States Casualty Co., 34 N. J. Law, 371. 

It is now argued that the insertion of both clauses in the same policy shows a 
clear intent to cover even casual or exceptional duties of an occupation, if they in- 
volve the performance of acts belonging to a more dangerous pursuit. But the 
decisions of the courts have been the same; for it has been thought that the terms 
of the policies are still obscure, and that it is still pertinent to inquire why plain 
and unmistakable language was not used so that the insured would understand that 
the more hazardous acts of his regular occupation were not fully covered by his 
policy. In Gotfredson v. German Commercial Acc. Co. (C. C. A.) 218 F. 582, L. 
R. A. 1915D, 312, the insured was a member of a firm engaged in trucking mer- 
chandise for railroad companies and wholesale houses in Detroit, and stated in 
his application that he was the proprietor of the business and performed no manual 
labor. He was fatally injured while operating an elevator during the absence of 
the regular operator in an emergency which arose when a removal of effects in- 
cident to a change of location was being carried on after business hours. The court 
said (218 F. 585, 586) : 

“Associating the words ‘trucking business’ with the words ‘proprietor, no man- 
ual labor,’ and considering their apparent intent, it would seem that their natural 
and necessary meaning would include mere casual acts, even though the acts in- 
volye temporary manual labor. It must be kept in mind that these words were used 
to describe the occupation, the regular business, of the applicant. Occupation is a 
very comprehensive term. It compasses the incidental as well as the main require- 
ments on one’s vocation, calling, business. It is defined by lexicographers to be 
‘that which occupies or engages the time and attention: the principal business of 
one’s life; vocation; employment; calling; trade.’ And see Everson v. General 
Accid., ete, Assur. Corp., 202 Mass. 169, 175, 88 N. E. 658; Union Mutual Accident 
=" v. Frohard, 134 Ill. 228, 234, 25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 

“It is not too much to say that the parties here possessed the common knowl- 
edge that is derived from observation and experience respecting the occasional and 
unexpected necessities which exact of men, whose occupations are not regarded as 
comprising manual labor, the doing of an act which in a literal sense may be 
called manual labor. It is hardly conceivable that the policy would ever have heen 
written and received upon any other understanding. * * * 

_ “The company had classified occupations and assigned this assured to one of 
its classes; and now to construe the fifteenth clause so as to preclude the insured 


1See, also, Miller v. Missouri State L. Ins. Co., 168 Mo. App. 330, 153 S. W. 1080. 
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from doing an isolated act, such as the one here involved, would in effect be to 
prevent an assured from incurring such dangers as are essentially incident to the 
whole business comprised in his occupation.” 

In Smith v. Mass. Bonding & Ins. Co., 179 N. C. 489, 102 S. E. 887, 888, the 
insured, who stated in his application that he was a foreman and supervisor in the 
employ of a power company, having overseeing duties only, was killed by a fall 
from a tower which he ascended in order to instruct the workmen under his di- 
rection. The court said in part: 

“We do not construe the expression ‘or while doing an act or thing pertaining 
to any occupation so classed’ as more hazardous, to mean that, if the injury is 
caused by the doing of an act within the line or scope of the insured’s employment, 
if hazardous, he is to be paid only the diminished amount of insurance, if it also 
be an act which pertains to a more hazardous business, but as meaning, at most, 
that if he does a more hazardous act of another occupation, not pertaining to his 
own, the payment to him shall be reduced as specified. Cutting the wire would 
not be an act or thing more hazardous than his own occupation, as that was a part 
of his own duty as overseer, as we have shown, and therefore would not be em- 
braced by the following language of the policy: 

“While doing an act or thing pertaining to any occupation so classed as more 
hazardous than that herein.’ 

“Any other construction would make the policy a deception and a snare. The 
one we adopt is a reasonable interpretation of the language used and the onlv ad- 
missible one. Under the other construction, the company would be saying to the 
insured: We accept your risk as a supervisor and overseer, but if you do a cer- 
tain act, which is essential to the proper and full performance of vour duties to 
your employer, you must forfeit the larger part of your insurance.” 

See, also, Fidelity Health & Accident Co. v. Holbrook (Ind. App.) 169 N. E 
57, 170 N. E. 346; King v. Standard Acc. Ins. Co. (Mo. App.) 248 S. W. 984: 
Elkins v. Atna Life Ins. Co. (D. C.) 26 F.(2d) 277. 

[3] In our view, these conclusions are well founded, and they fairly establish 
the rule that the clause, which reduces the liability of the insurer if an accident 
is suffered in the performance of an act pertaining to a more dangerous occu- 
pation, does not apply if the act also pertains to the occupation of the insured, 
not as an habitual or customary duty, but as one occasional and exceptional. 
The classification of the risk is not disturbed because it is common knowledge 
that occasional necessities require the performance of such duties as incidents 
of the stated occupation. Moreover, the exposure to the greater risk is except- 
ional and infrequent. 


The appellant relies on a number of cases in which it was held that the 
liability of the company was limited, notwithstanding the fact that the insured 
had not changed his occupation but had merely engaged in the performance of 
an act pertaining to a more hazardous occupation; in other words, the clause 
under discussion was given the effect for which the appellant contends in this 
case. It appears, however, that in each one of them the act performed was not 
within the scope of the occupation stated in the policy but related solely to some 
other employment. Thus in Lane v. Gen. Acc. Ins. Co. (Tex. Civ. App.) 113 
S. W. 324, Green v. Nat. Casualty Co., 87 Wash. 237, 151 P. 509, and Thomas v. 
Masons’ Fraternal Acc. Ass’n, 64 App. Div. 22, 71 N. Y. S. 692, the insured, who 
were engaged in ordinary commercial occupations, were killed while hunting; in 
Ogilvie v. ZEtna Life Ins. Co., 189 Cal. 406, 209 P. 26, 26 A. L. R. 116, the insured, 
engaged in real estate and investments, was injured while ploughing; in Loesch 
v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 621, 623, the insured, a 
“stock dealer, not working nor tending in transit” was killed while tending in 
transit; in Montgomery v. Continental Casualty Co., 131 La. 475, 59 So. 907, 908. 
the insured, a “draughtsman with office and traveling duties only,” was injured 
while operating a press drill for recreation during lunch hour; in Ridgely v. 
ZEtna L. Ins. Co., 160 App. Div. 719, 145, N. Y. S. 1075, 1076, “a financial writer 
and reporter” was killed in attempting to operate an airplane which’ he had 
built to rent out; in Goodell v. Northwestern Mut. Acc. Ass’n, 130 Wash. 55, 226 
P. 266, 267, a “principal of schools” was injured while acting as “temporary 
forest guard”; in Tobin v. Nat. Casualty Co., 63 Cal. App. 578, 219 P. 482, 483, “a 
hotel keeper, office and supervising duties only” was injured while acting as 
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“hotel keeper with general duties”; in Ebeling v. Bankers’ Casualty Co., 61 
Mont. 58, 201 P. 284, 22 A. L. R. 777, a “proprietor and meat cutter in shop” was 
killed while acting as “tender of live stock in transit”; in Cowley v. Mass. Pro- 
tective Ass’n, 163 La. 1016, 113 So. 359, a “jeweler was injured while acting as 
volunteer fireman”; and in Emick vy. National Travelers’ Ben. Ass‘n, 47 S. D. 
530, 199 N. W. 595, an agricultural implement dealer, with duties excluding the 
handling of machinery, was injured while testing a corn binder. 


[4] The insurance company also contends that it was entitled to a premp- 
tory instruction that the polishing of glass did not pertain, as an incident, to the 
occupation of the insured, particularly as he had stated in his applications that 
his duties as vice president and general manager consisted of executive or 
office duties and traveling. We think that in this respect there was a question 
for the jury upon the evidence. His testimony tended to show, as we have said, 
that he understood the art of polishing glass, that he occasionally supervised 
the work of polishing, and gave instructions about it, and that on exceptional 
occasions, in connection with his duties as a traveling salesman, he polished 
samples when they had to be gotten out at night. We do not think it can be 
said, as a matter of law, that the duties of a manager or traveling salesman may 
not properly include the casual or occasional performance of acts requiring 
manual skill which are usually done by a workman in a more hazardous occu- 
pation. The matter was properly left to the jury to determine upon the evidence 
whether the actions of the insured at the time of his injury fell within the scope 
of his stated duties. 

[5, 6] Nor do we think, as the company contends in an alternative defense, 
that it was entitled to a peremptory instruction limiting recovery to the sum of 
$3,750 on the theory that the insured held the position of superintendent, an 
occupation classed as more hazardous than that of manager in the accident 
manual of the company. This contention is based on the performance of super- 
visory duties in the several departments of the works as above outlined, and also 
upon certain statements contained in a claim filed by the insured with the State 
Industrial Accident Commission indicating that he occupied the position and 
did the work of an operative superintendent. The District Judge left the matter 
to the jury, with the comment, in substance, that the term “general manager” 
is not one of precise significance, but that its meaning with respect to the duties 
involved varies with the size and kind of business under consideration; and 
that the performance of supervisory duties by the insured in this case did not 
conclude the matter, but should be considered by the jury in determining whether 
the insured performed the duties of a general manager or merely those of a 
superintendent. No fault can be fairly ascribed to this instruction. The acci- 
dent manual of the insurance company did not define the duties of a -superin- 
tendent, nor those of a manager, save as one not superintending or working in 
a plant. In view of the great variety or ordinary business and manufacturing 
conditions, specific definitions drawing a precise line between the functions of 
the manager and of the superintendent of a factory were doubtless impracticable ; 
but this very fact makes it particularly appropriate to apply the general rule of 
interpretation that every contract should be construed in the light of the sur- 
rounding circumstances. Williston on Contracts, vol. 2, §§ 618, 629. The daily 
visiting by an executive of the several departments of a factory, each under 
the control of a foreman, so as to see that the work is progressing smoothly, 
«nd to give instructions where necessary, and even the doing of an occasional 
act of manual labor, are acts which in themselves are not necessarily inconsistent 
with managerial duty and authority, and it would have been improper in this 
case to instruct the jury that the insured was merely a superintendent. 

[7] From these conclusions, it also follows that the defendant in the District 
court was not entitled to a directed verdict, as it contends, on the ground that 
the insured made false statements in his application with intent to deceive, or 
ialse statements wihich materially affected the risk, when in answer to the 
duestion to state fully the duties of his occupation, he made the answers out- 
lined above. The insurance company was given the full protection of the clause 
which provides that the policies shall be void if stich false statements are made 
in the applications; for the District Judge instructed the jury, in substance, 
that the insured could recover nothing under the policies if they should find that 
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his answers in the applications were false in the manner described in that they 
did not fully and fairly show that his duties included a general superintendency 
of the plant. The jury were told that in determining this question, they should 
take into consideration what duties the general manager of a glass plant like 
the one in question would naturaliy be expected to perform and also the duties 
which the insured in fact performed, as well as the physical make-up of the 
applications and the limited size of the spaces for answers as indicating whether 
the insured was expected to give a minute description of his duties. 

We have also examined the exceptions taken by the appellant to the rulings 
of the District Judge on the admission and rejection of evidence, and we find 
nothing that could have prejudiced its case. 

The judgment is therefore affirmed. 


MONROE’S ADM’R v. FEDERAL UNION LIFE INS. CO. 
Court of Appeals of Kentucky. Dec. 5, 1933. 
65 Southwestern Reporter (2d) 680. 
1. INSURANCE. 


Court will construe insurance contract, containing no ambiguity or words 
of doubtful meaning, in accordance with language employed, considering subject- 
matter and attendant circumstances. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Automobile accident policies, expressly excluding motorcycles and railway 
cycle cars, requiring payment of small annual premium and carrying different 
maximum liabilities under different clauses, are given very restricted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Policy insuring against accidental death by wrecking of any automobile or 
“motor driven car,” except motorcycles and railway cycle cars, held not to include 
airplane (Ky. St. § 2739g-1; Ky. St. Supp. 1933, § 2739g-2 (c). 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Bullitt County. 

Action by D. B. Monroe, as administrator of the estate of Shirley P. Monroe, 
deceased, against the Federal Union Life Insurance Company. From a judg- 
ment of dismissal, plaintiff appeals. 

Affirmed. 

T. C. Carroll, of Shepherdsville, for appellant. 

Peter, Lee, Tabb, Kreiger & Heyburn, of Louisville, and A. E. Funk, Jr., of 
Shepherdsville. for appellee. 

RaAttLirr, Justice. 

The Inter-Southern Life Insurance Company issued to Shirley P. Monroe a 
certain accident policy, the terms and liability of which were assumed by the 
appellee, the Federal Union Life Insurance Company. The sole question pre- 
sented in this appeal is whether or not the terms of the policy included airplanes. 

Part 2 of the policy reads: “(a) By the wrecking or disablement of any 
automobile or motor driven car (motorcycles and railway cycle cars excepted) 
or horse-drawn vehicle not plying for public hire in which the insured is riding 
or driving or by being accidentally thrown from such’ wrecked or disabled auto- 
mobile or vehicle.” 

While the policy was in force and effect, the insured, Shirley P. Monroe, 
while riding in an airplane, was accidentally killed by the wrecking of the plane. 
The part of the petition relating to how the deceased came to his death reads: 
“Plaintiff states that on the 6th day of August, 1932, the said Shirley P. Monroe, 
was killed by the wrecking of an airplane, towit, a motor driven car, not plying 
for public hire in which said Shirley P. Monroe, at said time was riding.” 

Thereafter D. B. Monroe was duly appointed administrator of the estate of 
Shirley P. Monroe, deceased, and brought this suit in the Bullitt circuit court to 
recover under the terms of the policy for the death of his decedent. The lower 
court sustained a demurrer to the petition, and, appellant refusing to plead fur- 
ther, the petition was dismissed and appellant prosecutes this appeal. 

It is insisted for appellant that the words “motor driven car” immediately 
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following the word “automobile” in the above-quoted paragraph of the policy 
include airplanes because airplanes have motors somewhat similar to that of 
automobiles, and thereby gave the insured protection additional to that covered 
by the word “automobile.” In the brief for appellant, there are quoted many 
definitions of the word “automobile,” taken from various authorities, including 
dictionaries, encyclopedias, text and judicial decisions, all of which tend to 
restrict the definition of “automobile” to apply to motor-driven vehicles on high- 
ways, but none of which is broad enough to include airplanes. It is insisted 
for appellant that the words “or motor driven car” is an addition to the word 
“automobile,” and thereby intended to broaden the liability of the policy beyond 
automobiles, and included any and all vehicles propelled by a motor which 
includes airplanes. 3 

[1] It is further insisted that, where there is doubt as to the meaning of 
words used in an insurance policy, the construction more favorable to the 
insured would be adopted so as to effectuate the insurance and not defeat it, 
and citing North River Ins. Co. v. Dyche, 163 Ky. 271, 173 S. W. 784; General 
Accident, Fire & Life Assur. Corp. v. Louisville Home Telephone Co., 175 Ky. 
96, 193 S. W. 1031, L. R. A. 1917D, 952. 

It will be conceded that the rule contended for by appellant and as enunciated 
in the cases, supra, prevails where there appears in a policy phrases or words of 
ambiguous or doubtful meaning. But, where no ambiguity or words of doubtful 
meaning appear, the courts will construe a contract in accordance with the 
language employed, taking into consideration, however, the subject-matter and 
attendant circumstances which, of course, in many instances are very helpful, in 
construing and arriving at the intentions of the contracting parties. 


[2] It is common knowledge that the words “automobile” and “car” are used 
interchangeably; i. e., “car” being a substitute or synonym for “automobile.” It 
will be noticed that the policy expressedly excluded motorcycle and railway 
cycles, which indicates that the policy was intended to be very limited in its 
scope. The annual premium paid on the policy was $1.25 a year. The policy 
carries a liability under some clauses as high as $10,000, and under part 2, which 
is the basis of this action, it carries a maximum liability of $2,500, plus an 
additional 10 per cent., making a total maximum liability of $2,750, the amount 
sued for herein. These facts arc strongly persuasive that the policy was intended 
to be very limited. It is generally known and recognized by all that riding in 
an airplane is indeed very hazardous. The insurer took the precaution to 
cxclude motorcycles and railway cycles from the terms of the policy; then could 
it be said in the light of reason that it intended to include airplanes, which are 
more hazardous than the vehicles excluded? 

[3] In the case of Laporte v. North Am. Accident Ins. Co., 161 La. 933, 109 
So. 767, 48 A. L. R. 1086, the court had under consideration the construction of 
a policy similar to the one in the instant case, except the policy involved in the 
case, supra, did not expressedly cxcept motorcycles, but used the words “motor 
driven car.” It was held in that case that a motorcycle was not a “motor driven 
car” within the meaning and intent of the insurance policy. There is more 
similarity in automobiles and motorcycles than in automobiles and airplanes. 
Then, if a motorcycle is not a “motor driven car” within the meaning of such 
insurance policies, it would be a far stretch of the imagination to hold that such 
language would include an airplane. It is common knowledge that an airplane 
is in a class by itself and not considered a motordriven car. We know of no 
substitution for the word “airplane,” while, on the other hand, the words “car” 
and “automobile” are used synonymously when speaking of motordriven cars or 
vehicles, which run on the ground. In the case of Landwehr v. Continental Life 
Ins. Co., 159 Md. 207, 150 A. 732, 70 A. L. R. 1249, the court held that one killed 
while riding in a side car attached to a motorcycle was not covered by an insur- 
ance policy providing for death “by wrecking or disablement of any private 
automobile, or motor driven car,” etc. There are numerous other cases of similar 
holdings that could be cited, but it is unnecessary to extend this opinion by 
reciting excerpts therefrom or making other reference thereto. 

[4] Thus it will be seen from what has been said that such policies as are 
in question herein are given a very restricted meaning. 

Section 2739g-1, Ky. St., provides that the word “automobile” shall include 
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all vehicles that are propelled otherwise than by muscular power, excepting 
road rollers, etc., and section 273¥g-2, subsec. (c), Ky. St. Supp. 1933, provides 
for the registration fees for automobiles and other motor vehicles. But it will 
be noticed that the statutes make no reference to airplanes. Thus it is obvious 
that the Legislature did not have in mind airplanes in its broad definition of 
“automobiles” and “motor vehicles.” This, we think, further signifies the fact 
that automobiles, motor-driven cars, etc., and airplanes are spoken of and treated 
separately and not interchangeably or one as a substitution for the other. 

[5] It is our conclusion that the language used in the policy, construed 
in the light of the authorities herein cited, does not include an airplane, and 
there is no liability under the policy for the death of the decedent, and the trial 
court properly sustained the demurrer to the petition. 

The judgment is affirmed. 


MAYHEW v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. No. 22720. 
St. Louis Court of Appeals. Missouri. Dec. 5, 1933. 
Rehearing Denied Jan. 19, 1934. 
66 Southwestern Reporter (2d) 199. 
1. INSURANCE. 

Accident insurer held entitled to peremptory instruction that plaintiff was not 
entitled to recover in excess of $250, where plaintiff vouched for physician's 
statement in proof of death that insured was murdered, and policy provided that 
it did not cover murder or intentional killing, unless occurring in robbery, in 
which event liability was limited to $250. 

(For other cases, see Insurance, Dec. Dig. 668[13].) 

2. INSURANCE. 


In action on accident policy, burden of proving affirmative defenses was on 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be published in State Reports.” 

Action by Marie E. Mayhew against the Travelers’ Protective Association of 
America, a corporation. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

See, also, 52 S.W.(2d) 29. 

Rush H. Limbaugh, of Cape Girardeau, and M. P. Phillips, of St. Louis, for 
appellant. 

B. Hugh Smith, of Cape Girardeau, and Ward & Reeves, of Caruthersville, 
for respondent. 

BENNICK, Commissioner. 

This is an action upon a class A certificate of membership in defendant, the 
Travelers’ Protective Association of America, a fraternal benefit society, providing 
for the payment of benefits in accordance with the terms and conditions of the 
constitution, by-laws, and articles of incorporation of defendant, the same, when 
read with the application for and certificate of membership, to constitute the 
contract between the association and the member. The certificate was concededly 
issued by defendant to William Ralph Miayhew, the deceased; and this action is 
brought by his widow, Marie E. Mayhew, the beneficiary designated in the cer- 
tificate. 

That the deceased died on May 11, 1930, as the result of a gunshot wound 
received during the night of May 5, 1930, is not disputed; nor is any point made 
about his status at the time as a class A member of the society in good standing. 

The provision of the contract relied upon by plaintiff as the basis of her 
action is one to the effect that whenever a class A member in good standing shall, 
through external, violent, and accidental means, receive bodily injuries which 
shall, independently of all other causes, result in death within six months from 
the date of the accident, the sum of $5,000 shall be paid to the beneficiary. ; 

A further provision, under which defendant undertook to assume and limit 
its liability, is one that for an injury received by a class A member in an attempt 
to rob him, and resulting in his death, the association shall be liable for the sum 


of $250. 
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Other material provisions relied upon as the basis for defenses are that the 
association shall not be liable for the death of the member when caused by 
murder, nor for death resulting from intentional injuries or acts inflicted upon 
the member by any other person, whether sane or insane. 

Still another material provision having to do with the making of claims is 
one that in all cases final claims must be presented after the death of a member, 
accompanied by the affidavits or certificates of certain designated parties, setting 
forth fully the cause and nature of death, that such certificates must be furnished 
within sixty days after death, and that there shall be no liability upon the part 
of the association unless this is done. 

Incidentally, this is the second appeal in the case; our former decision, 
whereby a judgment for plaintiff was reversed and the cause remanded, having 
been handed down on June 21, 1932. That decision is reported as Mayhew v. 
Travelers’ Protective Association of America (Mo. App.) 52 S.W.(2d) 29. 

Apparently no amendment was made to the petition pending the second trial; 
and it will suffice to say, as has already been indicated, that the petition counted 
upon the death of the deceased as resulting solely from a gunshot wound acci- 
dentally inflicted upon him by another person, so as to entitle plaintiff to a death 
benefit of $5,000. 

The original answer, as our former opinion discloses, denied generally the 
allegations of the petition, and, by way of affirmative defenses, set up that the 
death of the deceased was directly caused by murder, that it was the direct 
result of a gunshot wound intentionally inflicted upon the deceased by another 
person, and that it had resulted from injuries received by the deceased in an 
attempt to rob him, so that in no event could plaintiff recover in excess of $250. 

Following the remand of the case, however, defendant amended its answer so 
as to include a further affirmative defense, the same being that it had appeared 
from the proofs submitted by plaintiff in support of her claim that the death of 
the deceased was the result of an injury received in an attempt to rob him; that, 
relying upon such statements, defendant, on June 2, 1930, tendered to plaintiff the 
sum of $250 as the full amount owing by it under the facts as set forth in her 
statements; that, although she was advised that the association was relying upon 
such statements submitted by her in support of her claim, no effort was made by 
her or by any one for her, within sixty days after the death of the deceased, to 
make it appear that death had occurred in any manner other than as set forth in 
the statements theretofore submitted by her; and that for such reason, having 
failed to comply with the provisions of the contract requiring her to set forth 
fully the cause and nature of the death, plaintiff was not entitled to recover any 
benefits other than the sum of $250. 

Upon the making of such amendment to the answer, plaintiff filed her amended 
reply, setting up. in substance, that plaintiff was not bound and concluded by the 
statements in the proofs of death relied upon by defendant, and that, inasmuch 
as defendant had defended at the first trial wherein a recovery was sought for 
death by accidental means, denying all liability for the same upon certain definitely 
pleaded defenses and without then or theretofore having urged any lack of 
sufficient proof of loss, and had put plaintiff to much trouble and expense in 
trying the case upon the issues so raised, defendant had waived any question of 
insufficiency in the making of the proofs of loss, and was thereafter estopped to 
raise the same. 

Tried to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, in the aggregate sum of $5,650, representing the accidental death value 
of the contract with interest; and, from the judgment rendered in conformity 
with the verdict, defendant has duly appealed. 

The deceased was a salesman for the Meyer-Schmid Grocer Company of St. 
Louis, being assigned to a territory centering around the city of Cape Girardeau 
where the deceased made his home. He had been in the employ of that company 
for some eight or nine years, and had resided in Cape Girardeau for slightly 
more than ten years. It appears that his duties were those of the ordinary grocery 
salesman, involving the taking of orders from the trade and the subsequent 
making of collections which were usually handled through the medium of checks. 
__ The shooting took place on a Monday night. On the previous Saturday, plain- 
tiff had accompanied the deceased to St. Louis in his automobile. The following 
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day she returned to Cape Girardeau by train, leaving her husband in the city to 
attend to some business matters, the nature of which was not disclosed. She was 
unable to say whether or not he had any appreciable amount of money on his 
person when she left him in St. Louis; but she did testify that he had made no 
collections on his way up the day before. 

The next heard of the deceased was on the following Tuesday at about 6 
o'clock in the morning, when Nat Snider, the sheriff of Cape Girardeau county, 
received a telephone call from the local police department advising him of the 
fact that some unidentified person had been seen sitting in an automobile out 
alongside highway 61, giving evidence of having been the victim of foul play. 
Apparently some motorist coming into the city over that highway had observed 
the situation, and had left word at a filling station, from whence it had been 
relayed on to police headquarters. 

In response to the report, both Snider and one John Wilson, a member of the 
Cape Girardeau police force, went separately to the scene of the casualty, arriving 
there, however, at approximately the same time, which was about 6:15 a. m. The 
deceased was found alongside the highway at a point some four miles out from 
Cape Girardeau on the Jackson road; the precise location being a lonely spot on 
the crest of the first hill west of the broadcasting station of radio station KFVS, 
where the highway, which is of the conventional concrete type, passes through a 
cut with sloping embankments on either side of the road about twelve feet in 
height. 

The automobile, a Chevrolet two-door sedan, was sitting off to the right of the 
highway, facing in a southeasterly direction; the left front wheel being from 
three and one-half to five feet from the south line of the concrete, and the left 
rear wheel having but barely left the payment. The lights on the car were burning, 
the ignition was turned on, and the battery had run down so that the car could 
not be started, all of which, considered along with the condition of the deceased 
himself, and in the light of the investigation subsequently made, indicated to the 
officers that the shooting must have occurred at about 2 o’clock in the morning. 
There was a skid mark in the dirt some eighteen inches in length, which had 
been made by the right rear wheel after it had left the concrete; and back along 
the south side of the pavement, from fifteen to eighteen steps to the rear of 
where the car was sitting, there was shattered glass upon the concrete, which 
indicated that at least one of the shots had been fired at that point. 

Mayhew was sitting upright in the car, though slumped over somewhat 
behind the steering wheel. His hands extended downward between his legs; and 
down at his feet upon the floor of the car, pointing towards the left door, lay 
his revolver, the two chambers of which immediately past the firing pin had been 
recently fired as was evidenced by powder marks. There was testimony that it 
had been Mayhew’s custom to carry a revolver with him when out upon the road. 

Snider’s attention was directed to the fact that blood was running down over 
Mayhew’s clothing from a bullet wound in back of the left ear, out of which 
brain matter was also oozing. Much of the blood over the car and upon Mayhew’s 
clothing was coagulated, as indicating that the wound had been received quite 
some time before. Mayhew was not unconscious when found, but when interrogated 
about what had happened was unable to answer; his tongue being paralyzed from 
the effects of the injury to his brain. 

As regards Mayhew’s general appearance, the evidence was that his clothing 
had been loosened and unbuttoned, leaving his abdomen exposed; and that he had 
become nauseated, and had vomited over his clothing and down upon the floor 
of the car. There were indications that his traveling bag, which was in the front 
seat, had been opened and closed rather hurriedly, only the center snap being 
caught; and a pair of trousers were lying on the front seat, with other articles 
of wearing apparel in the back seat. However, as opposed to the idea of robbery, 
it was shown that his diamond ring was still upon his finger when he was received 
at the hospital, and that he had something like $3.50 in his pocket at the time. 

An inspection of the automobile disclosed that a bullet had struck the body 
of the car above and to the left of the rear glass, and had caromed off. Another 
bullet had passed through the rear glass somewhat near the lower left-hand 
corner. Still another bullet had passed through the left rear glass, by which is 
meant the glass to the left of the rear seat, and had struck and shattered the 
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right rear glass. It was such shattered fragments of glass which were tound upon 
the pavement from fifteen to eighteen steps back of where the automobile was 
sitting. It was apparent from the shattered glass inside the car that the bullets 
had come from the outside. The sheriff testified that, according to his recollection, 
the left front glass opposite the driver’s seat was down. 


Two of the bullets were found in the car; one having lodged over the right 
front door, and the other being discovered upon the floor between the two seats. 
It was the latter bullet which had entered through the left rear glass and had 
struck against the right rear glass. Later what little remained of the bullet which 
had lodged in Mayhew’s head was also recovered. An examination of the two 
bullets found in the car was made by a ballistic expert for the St. Louis police 
police department, and the report was that they had been fired from different 
guns thought of the same caliber. 

At the sheriff’s orders, Mayhew was sent at once into Cape Girardeau to the 
Southeast Missouri Hospital, where he lingered without becoming conscious, or 
at least without being able to speak, until the following May 11th, when he died 
irom the effects of his wound. The attending physician was Dr. G. B. Schulz of 


Cape Girardeau, who treated him from the time of his entry into the hospital 
until his death. 


So far as this record discloses, the identity of the persons who fired the 
shots has never been discovered, and no more is known about the actual facts of 
the occurrence than what has been stated herein. 


At the time of his death it appears that Mayhew not only carried the policy 
in suit, but also a somewhat similar policy with the Order of United Commercial 
Travelers of America. During the period of six days that he lingered unconscious 
in the hospital, undoubtedly with no hope of his recovery being entertained by 
any one, plaintiff sat grief stricken at his bedside, unable to make any move 
towards looking after her business affairs. In view of this situation, her son, 
Ralph Mayhew, and her son-in-law, George Hirsch, without any authorization 
from her and without her knowledge, undertook to protect her interests, and 
went to the bank where Mayhew had his safe deposit box and looked through 
his papers to determine the status of his insurance. Actually one Kempe, the 
cashier of the bank, was the moving spirit in handling the situation; presumably 
being more familiar with such matters than either the son or the son-in-law. 

Finding the policy in suit among Mayhew’s papers, Kempe, on May 9, 1930, 
two days before Mayhew’s death, prepared a letter to defendant for the son to 
sign, which the son did sign and mail. However, the contents of the letter repre- 
sented Kempe’s own thoughts in the matter, and the son, relying wholly upon 
Kempe, did not even read the letter before affixing his signature to it. In this 
letter it was stated that Mayhew had been shot and was in a very serious con- 
dition; and that he was unconscious, and unable to make any statement as to 
how the shooting had occurred; and that the automobile had been struck in 
several places, a bullet had struck Mayhew in the head, and “quite a sum of 
money he was known to have had is missing.” The letter also included a request 
that defendant forward the necessary papers so that claim might be filed on the 
part of the beneficiary. 

Though defendant, in asserting a liability only for death resulting trom 
robbery, attempted to place considerable reliance upon the statement in the 
letter to the effect that the money known to have been in the possession of the 
deceased was missing, the son’s testimony was that such statement was Kempe’s 
own idea gathered purely and simply from local gossip. Of course the other 
evidence in the case did not bear out the statement that the deceased was 
known to have had any iarge sum of money on his person at the time, and 
defendnt itself did not even attempt to show any such fact. In our former 
cpinion the exclusion of such letter at the first trial was held to be error upon 
the theory that it had been written by the son as his mother’s agent, and in 
compliance with a provision of the contract requiring the giving of notice to 
the association within thirty days after the event causing injury or death. 
Suffice it to say that at the second trial, following our ruling, the letter was 
admitted in evidence notwithstanding the showing on that occasion that it had 
been written without plaintiff's authorization or knowledge; but in view of such 
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showing its effect as an admission against interest on plaintiff’s part need no 
longer be considered. 

In due course, on May 23, 1930, plaintiff filed her proofs of death with 
defendant, consisting, among other things, of her own statement and that of 
Dr. Schulz, the attending physician. Her own individual statement showed no 
more than that the deceased had been found on highway 61 about four miles 
from Cape Girardeau, suffering from a gunshot wound just back of the left 
ear, and that there were no eyewitnesses to the accident. Certainly there was 
nothing in such statement to be used as the basis of an admission against 
interest as regards plaintiff's claim for the accidental death benefit. However, 
in the accompanying statement of Dr. Schulz, which plaintiff warranted to be 
true and made in good faith, in response to the question, “What do you know 
directly and personally of the alleged accidental injury?” the doctor’s answer 
was, “All evidence indicated a holdup murder, his watch and money was missing.” 

On June 2, 1930, defendant wrote to plaintiff acknowledging receipt of her 
proofs of death, and tendering her its check for $250 as the measure of its 
liability upon the theory that it had appeared from the information supplied 
by her that death had resulted from an injury received in an attempt to rob 
the deceased. However plaintiff refused to accept the check for $250, and 
returned it to the association. 


It is undisputed that, following the receipt of defendant’s letter of June 2, 
1930, and her refusal of the check contained therein, neither plaintiff nor any 
one for her had any communication with’ defendant until the institution of her 
action on November 11, 1930, wherein she sought the recovery of the accidental 
death benefit. Subsequently, however, there was correspondence between her 
attorneys and those for the association, refuting the idea of robbery as the 
occasion for the killing in the one instance and affirming it in the other. 

[1] In both trials of the case the sufficiency of the evidence to have made a 
case for the jury has been seriously and earnestly questioned by the defendant. 
It appears from our former opinion that at the first trial defendant requested 
only a general demurrer, which was of course properly refused in view of defend- 
ant’s concession in its answer that it owed plaintiff the sum of $250. At the 
second trial, in conformity with our previous ruling, defendant did not request 
a general demurrer, but at the close of the case did request instruction B, which 
was a peremptory instruction, designed to have the court declare as a matter 
of law that, under the pleadings, the law, and the evidence plaintiff was not 
entitled to recover any amount in excess of $250, and that a verdict should be 
returned in favor of plaintiff and against defendant for that sum. This instruc- 
tion the court refused to give; and its refusal is now assigned as error. 

Quite manifestly this instruction served all the purposes of a demurrer, the 
state of the pleadings considered, for, if plaintiff, as a matter of law, was not 
entitled to recover any sum in excess of $250, it was necessarily because she 
was concluded upon the issue of death by accidental means, upon proof of 
which she was entitled to recover the sum of $5,000. 

Now as regards the propriety ot such instruction in the light of the situation 
before the court when it was called upon to rule, we cannot escape the con- 
clusion that it should have been given upon theory that plaintiff's own evidence 
conclusively established an absolute defense to her action save for a liability of 
$250 which defendant conceded. Had she shown no more than that the death 
of the deceased was by a gunshot wound, then the presumption would have 
arisen prima facie that the infliction of the injury was accidental and neither 
intentional nor illegal. So we pointed out in our former opinion, in accordance 
with the well-settled rule in cases of this general character. McKeon Vv. National 
Casualty Co., 216 Mo. App. 507, 270 S. W. 707; Nerrow v. Pacific Mutual Life 
Insurance Co. (Mo. App.) 294 S. W. 97; Schmohl v. Travelers’ Insurance Co. 
(Mo. App.) 189 S. W. 597. 

[2] Of course the burden of proof upon its affirmative defenses was upon 
defendant; and, if plaintiff had contented herself with merely making out a 
prima facie case, or had seen to it that she did not destroy such prima facie 
case when made, no amount of countervailing evidence on the part of defendant, 
short of conclusive admissions against interest of which, incidentally, there were 
none, could have overcome the same as a matter of law. But the trouble, 1s, 
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as we view the case, that she went much further, and, by adducing and vouching 
for all of the testimony upon which our statement of the facts has been based, 
completely overcame and destroyed her prima facie case by the showing of 
physical facts of a nature conclusively to establish an absolute defense to her 
action on the part of defendant. Indeed the purport and intent of our former 
opinion was so to hold, though the requested general demurrer would not lie in 
that case, as we have already pointed out, because of defendant’s concession 
of a liability of $250. 

(3] Now defendant had an absolute defense to the action if the death of the 
deceased was by murder or an intentional killing, unless occurring in the course 
of a robbery, in which event its liability was only $250. In view of the evidence 
in this case, for the truth of which plaintiff has vouched, we see no escape from 
the conclusion that the killing fell within one or the other of such contingencies. 
Though there were no eyewitnesses to the affray, the physical facts point unmis- 
takably to the conclusion that there was a gun battle on the highway, accom- 
panied by the intent to kill. The very most that plaintiff could claim would be 
that there was a case of mistake or mistaken identity, with no intent to kill 
the deceased, but under such circumstances the killing would have been none the 
less a murder. If the killing was either justified or excusable so as not to 
have constituted a murder within the meaning of the law, then it must never- 
the less have been intentional. Under her own evidence plaintiff is caught upon 
one or the other of the horns of a dilemma, either of which was sufficient, under 
the terms of the contract, to bar her recovery of the accidental death benefit; 
and thus the case is brought within the rule that, where the plaintiff, by the 
uncontradicted testimony of his own witnesses for whose credibility he vouches, 
affirmatively discloses that he is not entitled to recover but instead makes out 
a case for the defendant, the court should give a peremptory instruction based 
upon such testimony. Skirvin v. McKamey (Mo. App.) 237 S. W. 858; Davidson 
y. St. Louis & S. F. R. Co., 164 Mo. App. 701, 148 S. W. 406; Dow v. Kansas 
City S. Ry. Co., 116 Mo. App. 555, 559, 92 S. W. 744. 

[4] This brings us then to the question of what disposition should be made 
of the case. Plaintiff has had two opportunities to obtain a judgment which 
would stand, and in both instances she has failed. She has twice vouched for 
the truth of the very testimony which disproves her right to recover, and there 
is not the least indication in the record that any further material evidence 
can ever be obtained. Under such circumstances a third trial of the case would 
serve no useful purpose, and the ends of justice would therefore seem to be 
best served by bringing the case to the final conclusion which the record 
warrants. Keet-Rountree Dry Goods Co. v. Hodges (Mo. App.) 180 S. W. 24; 
May v. Crawford, 150 Mo. 504, 534, 51 S. W. 693; Allen v. Quercus Lumber 
Co., 182 Mo. App. 280, 288, 168 S. W. 794. 

It follows that the judgment rendered by the circuit court should be reversed, 
and the cause remanded, with directions to the circuit court to enter up a 
judgment for plaintiff and against defendant in the sum of $250. The commis- 
sioner so: recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the cause 
remanded in accordance with the recommendations of the commissioner. 

Secker, P. J.. and Kane and McCullen, JJ., concur. 


SNYDER vy. CONTINENTAL LIFE INS. CO. No. 22679. 
St. Louis Court of Appeals. Missouri. Jan. 3, 1934. 
66 Southwestern Reporter (2d) 205. 
1. INSURANCE. 

_In action upon accident policy insuring against death from accidental drowning 
while swimming at public beach when life saver is on duty, whether insured’s death 
resulted from drowning held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 
Under accident policy insuring against death from accidental drowning while 
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swimming at public beach when life saver is on duty, whether soft drink stand op- 
erator who was requested by park commissioner to act as life saver was such “life 
saver” within policy so as to justify recovery for death from drowning held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Franklin County; R. A. Breuer, Judge. 

“Not to be published in State Reports.” 

Action by Edward S. Snyder, administrator of the estate of U. T. Snyder, de- 
ceased, against the Continental Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. ; 

Affirmed. 

James Booth, of Pacific, and Charles G. Revelle and Courtney S. Goodman, 
both of St. Louis, for appellant. 

Leo A. Politte and T. P. Hukriede, both of Union, for respondent. 

Sutton, Commissioner. 

This is an action on an accident insurance policy. The trial, with a jury, re- 
sulted in a verdict for plaintiff for $1,375, the face amount of the policy, and judg- 
ment was given accordingly. Defendant appeals. 

The policy sued on insures U. T. Snyder against death resulting from “acci- 
dental drowning while swimming at a public bathing beach during the time that a 
life saver is on duty, and not otherwise.” 

Defendant assigns error here upon the refusal of its instruction in the nature 
of a demurrer to the evidence. It is not disputed that the insured met his death 
while swimming at a public bathing beach, but it is urged that the evidence fails 
to show (1) that he met his death as the result of drowning, or (2) that there 
was a life saver on duty at the time. 

The evidence shows that the insured met his death in the Meramec river, at a 
public bathing beach, in the Meramec State Park, about three and one-half miles 
from Sullivan, in Franklin county, about 7:30 in the evening of July 19, 1932. The 
insured, with his wife and a party of friends, was out in the river swimming. It 
was getting dark at the time. The beach was used extensively by the public as a 
bathing and swimming place, but there were very few persons in the water or at 
the beach on the occasion when the insured met his death. After the insured and 
the members of his party had been in the water quite a while, engaged in swim- 
ming and diving and ducking each other, some one remarked that the insured had 
been under the water too long. A search was made, and his body was found on 
the bed of the ‘river in water about 3%4 feet deep, about 50 feet from the water’s 
edge. He was taken to the bank, and efforts were made to revive him, without 
avail. A pulmotor was brought, and this was applied. A physician came from 
Sullivan later and pronounced the insured dead. No marks of injury were ob- 
served on his person. 

When the parties were working with the insured in an effort to revive him, 
water, in small quantities, was seen to flow from his mouth. 


The Dill brothers—Leonard Dill and Hugh Dill—had a soda and soft drink 
stand on the beach, which was located a distance of ten to fifteen steps from the 
water’s edge. It was an open stand, and there was nothing to obstruct the view 
from the stand to the river. It appears that the Dill Brothers operated their stand 
at the beach under a concession from the state park authorities. They were charged 
with the duties of life savers at the beach, and assumed such duties. They were 
provided with boats or skiffs for use in the discharge of their duties as life savers, 
and used them in such service. There were Tegular paid life savers on duty at the 
beach on Saturdays, Sundays, and holidays, and the rest of the time the Dill 
brothers performed these duties. They were instructed by the park superintend- 
ent as to their duties and how they should perform those services. Their duties 
were exactly the same as the duties of the regular paid life savers. There was no 
difference hetween them, except that the regular life savers were a little more 
skillful and better trained for the service. The Dill brothers were expert swim- 
mers. They had been on the river for years, and had been working for the state 
park authorities during the summer months in the capacity of life savers for four 
years. 

Leonard Dill was present when the insured went into the river, and saw him 





Acc.} Doherty v. American Employers’ Ins. Co. of Boston 1317 


walk down to the water’s edge and walk out in the river. There was just a gradual 
gravel slope from the concession stand down to the water’s edge. There was a 
gradual slope in the bed of the river from the water’s edge at the beach to the 
bank on the other side of the water; the greatest depth of the water being 4 or 5 
feet. The beach extended about 450 feet along the river. The stand was about 6 
or 7 feet higher than the water. It was above low-water mark and below high- 
water mark. In case of high water the stand would have been completely under 
water. After seeing the insured and his party go into the water, Leonard Dill 
went to Sullivan to transact some business. He learned at Sullivan, some twenty 
minutes after he left the beach, that the insured had been drowned. He returned 
immediately to the beach and found some people working with the insured, using 
the pulmotor. 

Hugh Dill was at the beach on the occasion of the insured’s death. He saw 
the insured and his party go into the water. He testified that he was on duty at 
the stand. He was not at the stand all the time, but was down at the water’s edge 
on the beach at times. However, he had a plain view of the river from the stand, 
and could see the persons in the water, though it was getting too dark to recognize 
them. He was facing the river. Business was dull and apparently required very 
little of his attention; there being very few persons at the beach. He was at the 
stand when he heard some one screaming that a man was drowning. He imme- 
diately went to the river and rendered such assistance as he could. 

It appears that the stand was the place from which the Dill brothers operated 
their work as life savers. It was their base of operations. The insured and his 
party went into the river and were bathing at a point in the river directly opposite 
the stand, and it was at this point that nearly all the bathers went in bathing. 

[1] We regard the evidence as amply sufficient to show that the insured’s death 
resulted from drowning. Surely, the jury might reasonably so presume. Couadeau 
vy. American Accident Co., 95 Ky. 280, 25 S. W. 6. 

[2] We think, too, the evidence sufficiently shows that there was a life saver 
on duty within the meaning of the policy. It is true, maybe, he was not the most 
skillful and best-trained life saver that might have been obtained for the service, 
but the policy does not require that he should be such. It is also true, perhaps, 
that he was not as attentive and diligent in the performance of his duties as he 
ought to have been, but this does not alter the fact that he was on duty as a life 
saver; and the policy does not undertake to prescribe or define the degree of 
diligence or attentiveness with which the life saver must perform his duties, nor to 
defeat liability for negligence on the part of the life saver; it only requires that 
there be a life saver on duty. 

We hold, therefore, that the instruction in the nature of a demurrer to the 
evidence was properly refused. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker, P. J., and McCullen, J., concur. 


DOHERTY v. AMERICAN EMPLOYERS’ INS. CO. OF BOSTON, 
MASS. No. 10. 


Court of Errors and Appeals. of New Jersey. Jan. 5, 1934. 
169 Atlantic Reporter 652. 
1 INSURANCE. 


Insured so disabled as to prevent him from doing any and every kind of 
business pertaining to his occupation is “totally disabled” within accident policy. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
Syllabus by the Court. 


1. In a suit on a policy of accident insurance, by plaintiff claiming total dis- 
ability from following his occupation, held not error to charge that proper con- 
struction of the policy “is not that the plaintiff must be so disabled as to prevent 
him from doing anything whatsoever pertaining to his occupation, but that if he 
be so disabled as to prevent him from doing any and every kind of business 
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pertaining to his occupation he is entitled to recover in this case.” Following 
Gross v. Commercial Casualty Ins. Co., 90 N. J. Law, 594, 101 A. 169. 

2. Held, there was no harmful error in the admission and rejection of evidence 
in the respects complained of by the appellant. 

Appeal from Supreme Court. 

Action by John J. Doherty against the American Employers’ Insurance Com- 
pany of Boston, Mass. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Mark Townsend, Jr., of Jersey City, for appellant. 

Ward & McGinnis, of Paterson, for respondent. 

DoncEs, Justice. 

Respondent brought suit to recover on a policy issued to him by the appel- 
lant, assuring certain payments in case of death or disability resulting from bodily 
injuries effected solely by accidental means. Respondent had previously recoy- 
ered verdicts in district court suits for sums due at the times such suits were in- 
stituted, all growing out of the same injuries upon which the present suit is based. 

The accident to respondent occurred on April 30, 1929, and is alleged to have 
been sustained as respondent was cranking his automobile. The engine back- 
fired and he received a blow which caused a prolaps of the rectum, as a result 
of which he was “both independently and exclusively of all other causes * * * 
continuously and wholly disabled and prevented from performing any and every 
kind of duty pertaining to his occupation * * * ” for the period sued for, namely, 
from April 20, 1932, to August 31, 1932. 

Respondent recovered a judgment from which this appeal is taken. 

There were in the policy three provisions respecting payments for injuries, 
namely: (1) $100 per week for life “if such injuries independently and exclusively 
of all other causes shall within 30 days from the date of the accident continuously 
und wholly disable and prevent the insured from performing any and every kind 
of duty pertaining to his occupation.’ 

(2) $75 per week for 52 weeks “if such injuries independently and exclusively 
injuries independently and exclusively of all other causes shall within 30 days 
total or continuous intermediate disability, continuously disable and prevent the 
insured from performing one or mo rematerial daily duties pertaining to his 
occupation.” 

(3) $50 per week for a period not exceeding 200 consecutive weeks, “if such 
injuries independently and exclusively of all other causes shall within 30 days 
from the date of accident, or within 30 days following a period of continuous 
total or continuous intermediate disability, continuously disable and prevent the 
insured from performing one or more material daily duties pertaining to his 
occupation.” 

Respondent asserted that he suffered disability from accident which brought 
him within the first quoted provision. Appellant asserted that the insured had 
not suffered disability which prevented him from performing any and every 
kind of duty pertaining to his occupation and asserted, further, that any dis- 
ability was due to tuberculosis of the lungs. 


[1] The first ground urged for reversal challenges the accuracy of the charge 
of the court. The appellant quotes a lengthy excerpt from the charge, the per- 
tinent part of which is as follows: “The reasonable construction to be put upon 
the language that was used in this policy that is now before us, as I have read 
*t td you, was not and is not that the plaintiff must be so disabled as to prevent 
him from doing anything whatsoever pertaining to his occupation, but that if 
he be so disabled as to prevent him from doing any and every kind of business 
pertaining to his occupation he is entitled to recover in this case.” 

The language used was from Gross v. Commercial Casualty Ins. Co., 90 N. 
J. Law, 594, 101 A. 169. Except for the use of the word “business” in place 
of the word “duty,” the language is identical with that contained in the policy 
of insurance in the instant case. In the way used in the policies, the words 
“business pertaining to his occupation” and “duty pertaining to his occupation” 
are synonymous. There was no error in the charge in this respect. 

[2] It is urged that it was error to admit in evidence photographs of res- 
pondent’s rectum, taken when the intestines protruded from the rectum, because 
it is said that the condition was noi a continuous one. We think there is no 
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merit in this point, because it was not asserted by the respondent that the condi- 
tion was always present, and it was made clear to the jury that the photographs 
were intended to portray a condition that existed at times. Appellant’s medical 
experts testified that the photographs accurately and fairly portrayed the con- 
dition when the intestines were protruding from the rectum. 

[3] Appellant urges that it was error to overrule certain questions designed 
to establish that the assured was not disabled between April 29 and June 12, 
1930, a period of time covered by a judgment recovered in a prior suit. Appel- 
lant in its brief concedes that the effect of the prior judgment or judgments 
was to render res adjudicata the question “as to the policy being in effect at the 
time of the alleged accident, the occurrence of the accident, the injury received 
by the plaintiff and his compliance with the conditions thereof.” Thus the 
subject-matter of the questions ruled out was not open to attack, because the 
extent of respondent’s injuries for the period of time covered by the aforesaid 
judgments was likewise res adjudicata. 

[4] The next point argued is that it was error not to permit appellant to 
examine respondent’s medical experts as to who asked them to examine respon- 
dent. We think this question was not material, but if it was, we think no harm 
was done by such refusal. 

[5] The next point is that it was error to permit counsel for respondent to 
propound hypothetical questions to medical witnesses designed to elicit an opinion 
as to the extent of assured’s disability. The ground urged is that it was the 
function of the jury to determine the extent of such disability. We think it 
was competent for medical experts to testify as to their opinion of the extent 
of the disability of the assured in consequence of the injury received in the 
accident. 

[6] The appellant complains of the ruling of the trial judge in overruling 
certain questions proponded to appellant’s medical expert, Dr. Vanderhoff. as to 
whether respondent was totally disabled between April 20, 1932, and August 31, 
1932. Some of the questions were overruled because, in the view of the trial 
judge, they did not embrace all of the essential facts, but the record discloses 
that the witness was permitted to testify that respondent was not totally disabled 
during the period in question, and that appellant secured everything that was 
sought to be elicited by the prior questions from the witness (p. 236). 

[7] The other grounds urged for reversal relate to certain questions pro- 
pounded to witnesses with respect to the ability of respondent to work during 
periods of time covered by prior judgments in his favor, in order, as appellant 
urges, to impeach respondent’s credibility. We think these matters were in the 
discretion of the trial judge, and we are unable to discover any harmful error 
or abuse of discretion in the manner in which they were dealt with. 

The record disclosing no harmful error, the judgment should be affirmed. 

For affirmance: The Chancellor, The Chief Justice, and Justices Trenchard, 
Parker, Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Bus- 
kirk, Kays, Hetfield, Dear, Wells, and Dill—16. 


For reversal: None. 


MEHAFFEY vy. PROVIDENT LIFE & ACCIDENT INS. CO. No. 130. 
Supreme Court of North Carolina. Jan. 10, 1934. 
172 Southeastern Reporter 331. 


1. INSURANCE. ' ait ; ; 

Death, as basis for recovery under ,policy providing indemnity for death 
resulting solely through external, violent, and accidental means, must not only be 
accidental, but also produced by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. Soe ; 

“Accidental means” within accident policy implies. means producing result 
which is not natural and probable consequence. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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3. INSURANCE. ; 

Where result, although unexpected, flows directly from insured’s ordinary 
voluntary act, result is not produced by “accidental means.” : 

(For other cases, see Insurance, Dec. Dig. § 455.) 
4, INSURANCE. | 

Where poison in insured’s stomach was natural and probable consequence of 
ordinary voluntary act, death held not result of “accidental means” within accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Clarkson, J., dissenting. 


Appeal from Superior Court, Henderson County; Clement, Judge. 

Action by Annie M. Mehaffey against the Provident Life & Accident Insur- 
oe From a judgment in favor of the plaintiff, the defendant appeals. 

“rror. 

On or about July 1, 1930, the defendant executed and delivered to Mark L. 
Mehaffey a policy of life and accident insurance, covering certain employees of 
the Southern Railway Company and insuring against “the effects resulting directly 
and exclusively of all other causes from bodily injury sustained by the insured, 
solely through external, violent and accidental means (excluding suicide or any 
attempt thereat, while sane or insane),” etc. Mark Mehaffey died July 21, 1930 

A friend of the deceased, who was with him on the morning of his death, 
said: “I knew Mark L. Mehaffey. * * * We lived about two blocks from one 
another. I telephoned him that morning to come by my house and I got with him 
about 8:30. * * * We went to the station and he was in my car. * * * He 
asked me to go with him and eat breakfast. I told him I had had my breakfast. 
I went to the postoffice and he came to me after he ate his breakfast. He went 
to Mr. Crain’s cafe for breakfast. * * *.He walked from the depot to the 
cafe. It was about ten or fifteen minutes from the time I departed from him at 
the depot until I met him again. * * * I had come in off my run the day 
before and left my overalls at the shop. 1 wanted to get them and carry them 
to the laundry and he got in the car to go with me to get them. We had to go 
about one mile from the station to the shop. On the way to the shop I did not 
notice anything out of the ordinary except he got out of the car and vomited. 
* * * When I stopped the car he got out of the car and set down on the 
running board and vomited. * * * After he vomited he got back into the car 
and I went to the shop and got my overalls. * * * Then I went to Smith’s 
Drug Store. He asked me to stop. * * * I went into the drug store with 
him and asked Dr. Stowe to give him some medicine and he gave him two doses. 
He was in the drug store about ten minutes. He seemed to feel better after taking 
the medicine. * * * I took him to the Mission Hospital. On my way from 
the drug store to the hospital he made a statement as to his physical condition. 
He told me if he did not get medical aid from somewhere he was going to die. 
About ten minutes after he reached the hospital he died.” 


The coroner testified that he saw the deceased thirty or forty minutes after 
his death, and that he performed an autopsy on the body. He said: “His stomach 
was red, irritated, congested, and in an inflammatory condition. There was a large 
amount of black blood and mucous in the stomach.” He further testified that 
heavy drinking would have probably had that effect on the stomach. “I think 
heavy drinking would have had a tendency to produce the kind of condition I 
found {n his stomach. Drinking would be some substance taken into the stomach.” 


The keeper of the restaurant in which the deceased ate his breakfast testified 
that the deceased drank only buttermilk on the morning of his death. There was 
no evidence that the buttermilk was deleterious or unwholesome. There was 
abundant evidence, however, that for some time prior to his death the deceased 
had been drinking heavily. A witness said that on the Sunday preceding his 
death “me and him was together most of the day, riding around. We were both 
drinking. We were both pretty much drunk.” Another associate of deceased 
testified that on Monday evening before he died on Tuesday the deceased had 
had two small drinks “of as good a kind of liquor as is made at this time. * * * 
There is some pretty good liquor yet. He took one drink about eleven o’clock and 
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another about six that afternoon.” There was also evidence that on a fishing trip 
a few days before his death the deceased was under the influence of liquor. He 
was able to go about and go to bed by himself. The physician at the drug store 
where the deceased stopped a few minutes before his death testified that “he 
appeared to be suffering from cramps in his stomach. I fixed him a dose of soda 
and pepsin. * * * The pepsin is absolutely harmless. While it may not have 
done good it could not have done any harm.” 

Dr. Millender, who was present at the time the autopsy was made by the 
coroner, testified: “The examination showed that the stomach contained blood. It 
showed that it contained what we assumed to be buttermilk or those two mixed 
together uniformly in a dark, purplish material. The stomach showed nothing 
very definite and striking. It was not very abnormal. It did not appear to have 
had any corrosive poisonous substance acting upon it. * * * No powerful 
agent would leave the stomach as unharmed as we found this one.” There was 
no evidence that the deceased had been drinking on the morning of his death, and 
there was no odor of whisky upon his breath. 

The coroner, who was a practicing physician, testified that from the post 
mortem examination he had an opinion satisfactory to himself as to the cause of 
the assured’s death. Thereupon the court propounded the following question: “You 
can tell what he died from in your opinion?” and the witness replied: “He died 
from some poisonous substance taken internally.” 

The following issue was submitted to the jury: “Did the assured, Mark L. 
Mehaffey, die from effects resulting directly and exclusively of all other causes 
from bodily injuries sustained by him solely through external, violent and acci- 
dental means, as alleged in the complaint?” 

The jury answered the issue “Yes,” and, upon the verdict, judgment was 
rendered against the defendant for $2,000 indemnity provided in the policy, and 
the defendant appealed. , 


Zeb F. Curtis, of Asheville, and John A. Chambliss, of Chattanooga, Tenn., 
for appellant. 


Redden & Redden and Shipman & Arledge, all of Hendersonville, for appellee. 

BROGDEN, Justice. 

Was the opinion of the coroner based upon the post mortem examination, 
that the assured died “from some poisonous substance taken internally,” sufficient 
evidence to warrant recovery upon the policy and ward off a nonsuit? 

The evidence discloses that for some time prior to his death the deceased had 
been drinking heavily and continuously. There was no evidence that the deceased 
had taken a drink on the morning of his death, but he had been to a café and 
consumed a glass of buttermilk. All the evidence was to the effect that the 
buttermilk was wholesome. Shortly after drinking the buttermilk, the deceased 
vomited and went to a drug store, where a physician administered pepsin and 
soda. All the evidence was to the effect that the pepsin and soda were harmless. 
Thirty minutes thereafter the insured was dead. 


The theory advanced by the plaintiff is that the deceased was poisoned either 
by the buttermilk or the liquor which he had been drinking. An examination of 
the evidence, however, discloses no evidence of poisoning, except the statement 


of the coroner that in his opinion the insured died from some “poisonous sub- 
stance taken internally.” 


[1] The liability clause of the policy of insurance rested upon death or 
injury “solely through external, violent and accidental means.” Therefore, in 
order to warrant recovery for death in such event, such death must not only be 
accidental but must be produced by “accidental means.” 


There is abundant authority for the proposition that death caused by inad- 
vertent poisoning or by taking poison through mistake constitutes “accidental 
means” within the meaning of clauses similar to the one forming the basis of 
this suit. The law bearing upon the subject may be found in Calkins v. National 
Travelers’ Benefit Association, 200 Iowa, 60, 204 N. W. 406, 41 A. L. R. 363; 
Christ v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 
730; Olinsky v. Railway Mail Asso., 182 Cal. 669, 189 P. 835, 14 A. L. R. 784; 
Etna Life Ins. Co. v. Brand (C. C. A.) 265 F. page 6, 13 A. L. R. 657; U. S. 
Mutual Accident Asso. v. Barry, 131 U. S. 121, 9 S. Ct. 755, 762, 33 L. Ed. 66. 





1322 The Insurance Law Journal, Vol. 82 [May, 1934 


See, also, Harris v. Ins. Co., 204 N. C. 385, 168 S. E. 208. The interpretation of 
the term “accidental means” is not uniform, but in large measure the judicial 
variability arises from the dissimilarity of facts involved. 

The interpretation given in the Olinsky Case, supra, is as follows: It may be 
treated as established by the great weight of authority that an injury is not pro- 
duced by accidental means where it is the direct, though unexpected, result of an 
ordinary act in which the insured intentionally engages. The Barry Case, supra, 
states the principle in these words: “That if a result is such as follows from 
ordinary means, voluntarily employed, in a not unusual or unexpected way, it 
cannot be called a result effected by accidental means; but that if, in the act 
which precedes the injury, something unforeseen, unexpected, unusual, occurs 
which produces the injury, then the injury has resulted through accidental means.” 

[2, 3] Upon consideration of these authorities and others of like import, it 
seems that “accidental means” implies “means” producing a result which is not 
the natural and the probable consequence of such means. If the result, although 
unexpected, flows directly from an ordinary act in which the insured voluntarily 
engages, then such is not deemed to have been produced by accidental means. 

[4] Applying the accepted principles of law to the facts, it does not appear 
that the deceased took poison by mistake or through inadvertence. Assuming that 
there was evidence of poison in his stomach after death, there is no evidence 
that it got there through accidental means. Indeed, the facts and circumstances 
disclose without equivocation that any poison in the stomach of deceased was 
the natural and probable consequence of an ordinary act in which he voluntarily 


engaged. Hence no recovery can be sustained, and the motion for nonsuit should 
have been allowed. 
Error. 


MACK v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 13747. 
Supreme Court of South Carolina. Jan. 9, 1934. 
172 Southeastern Reporter 305. 
1. INSURANCE. 


Whether insurer canceled sickness and accident policy fraudulently held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Evidence that insured was aged and ignorant and trusted insurer’s agent to en- 
ter premium payments correctly, and that they were not credited by him, and that 
insurer refused to accept premiums while policy was in force, supported verdict 
of $750 punitive damages for fraud of insurer in canceling policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Sumter County; W. H. Grim- 
ball, Judge. 

Action by Malvenia Mack against the Life & Casualty Insurance Company of 
Tennessee. From an order setting aside a verdict for punitive damages, plaintiff 
appeals. 

Reversed and remanded, with instructions to enter judgment on the verdict. 

L. D. Jennings, of Sumter, for appellant. 

McLeod & Shore, of Sumter, for respondent. 

STABLER, Justice. 


This is an action for damages for the “fraudulent cancellation” of an insurance 
policy, “in and by the terms of which the defendant agreed to pay to the plaintiff 
a maximum weekly allowance for sickness or accident of five dollars, and in case 
of death of the plaintiff, to pay to the beneficiary named in said policy the sum of 
sixty dollars.” The complaint alleged, inter alia, that plaintiff paid the weekly pre- 
miums, as required by the terms of the contract, for about ten years, but that in 
April, 1929, defendant’s agent failed to call at her home to collect them as had been 
his custom from the time the insurance was issued; that thereupon she sent them 
to the office of the company and tendered them to it in payment, but that it refused 
to accept them, although the “policy at the time was in full force and effect, and 
although the premiums were tendered when due”; and that the company, in refusing 
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to accept the premiums, did so with an intent to lapse the policy in order to cheat 
and defraud the plaintiff and the beneficiary out of all benefits that they were and 
might be entitled to thereunder. The defendant admitted having issued the insur- 
ance, but alleged that the policy was lapsed for the nonpayment of premiums. 

The case was tried in the court of common pleas for Sumter county, Judge 
W. H. Grimball presiding. Defendant’s motions for a nonsuit and for a directed 
verdict were refused by the trial judge, who submitted all issues to the jury, 
charging them that, if they were satisfied by the preponderance of the evidence that 
the company had defrauded the plaintiff as alleged by her, it would be their duty 
to award punitive damages; the amount being left to their sound discretion. A 
verdict for $160 actual and $750 punitive damages was returned. The defendant 
then made a motion for a new trial on grounds not appearing in the record. Judge 
Grimball took the matter under advisement, and later passed an order in which 
he stated that he was inclined to the opinion that there was sufficient testimony, if 
the jury believed it to be true, on which to base a verdict for actual damages, and 
hence he would allow their verdict for such damages to stand unchanged. As to 
punitive damages, he took the view that the “verdict was based on caprice, bias 
and prejudice,” and ordered a new trial in the case, unless the plaintiff remitted 
on the record the whole amount of such damages, $750, awarded by the jury. This 
she refused to do, and in due time appealed to this court. 

It is evident that the order appealed from should be affirmed if the trial judge 
was in error in refusing to direct a verdict for the defendant as to punitive dam- 
ages. And it seems that he reached such a conclusion, as he indicated in his order 
that he believed the company had acted in good faith. 

[1, 2] But we are of opinion, and so hold, that the court properly refused to 
direct the verdict. The evidence, as disclosed by an examination of the record, 
was in conflict as to the alleged “fraudulent cancellation” of the policy by the de- 
fendant, and unquestionably made an issue of fact for the jury, who, if they be- 
lieved what the insured and her witness declared to be true, were undoubtedly 
justified in giving the plaintiff, as they did, both actual and punitive damages in 
some amount. There was testimony tending to show that the insured had not been 
given credit by the company for premiums paid, and that entries of such payments 
were not properly made—and at times not made at all—in her receipt book; that 
she was old and ignorant and trusted the agent of the defendant to do the right 
thing; and that, when the premiums were tendered at the office of the company, 
while the policy was still in force and effect, it refused to accept them. It is true 
that these charges were sharply contradicted by the defendant, but the credibility 
of the witnesses and the sufficiency of the testimony were matters for the jury. 
Of course, if it appeared to the presiding judge, on consideration of defendant’s 
motion for a new trial, that the verdict, in the light of all the facts and circum- 
stances, was excessive, it became his duty, in the exercise of a sound discretion, to 
grant the motion, unless the plaintiff remitted on the record such amount in excess 
of what the court thought to be a proper verdict in the circumstances. It was 
manifest error of law, however, under the evidence in this case, to grant a new 
trial unless the plaintiff remitted the entire amount of punitive damages awarded 
by the jury, as this was tantamount to a holding by the judge that, as to such dam- 
ages, he should have directed a verdict for the defendant. Furthermore, it can 
hardly be said, as contended, that the verdict for $750—while perhaps too large— 
was so excessive as to justify the inference that it was based on caprice, or was 
influenced by passion or prejudice. 

The order appealed from is reversed, and the case remanded to the circuit 
eg with instructions that judgment for the plaintiff be entered upon the verdict 
of the jury. 

Blease, C. J., and Carter and Bonham, JJ., concur. 


—__ 


DEES v. NATIONAL CASUALTY CO. 
Court of Appeals of Tennessee, Western Section. July 19, 1933. 
Certiorar1 Denied by Supreme Court Dec. 9, 1933. 
66 Southwestern Reporter 603. 
1. INSURANCE. 


Knowledge of persons employed by insurer’s general agent to help procure 
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group health and accident insurance concerning health of member of group 
when policy was issued Jieid imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. : 

Evidence, in suit to recover disability benefits under group health’ and acci- 
dent policy, showed that insurer’s agents knew before issuance of policy that 
complainant had tuberculosis. 

(For other cases, sce Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Provision in group health and accident policy insuring only against illness 
beginning after effective date of policy held valid. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

4 INSURANCE. 

Where certificate holder had tuberculosis of long standing when group health 
and accident policy was issued and insurance was only against illness beginning 
after effective date of policy, insurer was not liable for disability due to tuber- 
culosis. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

5. INSURANCE. 

Group health and accident policy delivered by insurer with knowledge that 
member of group then had tuberculosis sield valid, but delivery was not a waiver 
of insurance only against illness beginning after effective date of policy. 

(For other cases, sce Insurance, Dec. Dig. § 389[9].) 

Appeal from Chancery Court, Shelby County; M. C. Ketchum, Chancellor. 

Suit by Carrie P. Dees against the National Casualty Company. 
decree dismissing complainant’s bill, complainant appeals. 

Affirmed. 

John R. Walker, Jr., of Memphis, for appellant. 

A. B. Knipmeyer, of Memphis, for appellee. 

ANDERSON, Judge. 

This well-briefed and well-presented cause is before this court on an appeal 
by the complainant, Carrie P. Dees, from a decree of the chancery court of 
Shelby county, dismissing the bill filed by him against the defendant, National 
Casualty Company, wherein he sought to recover disability benefits under 
a group policy of health and accident insurance issued by the defendant, insuring 
certain members of the Memphis Post Office Clerks Health & Accident Asso- 
ciation, of which association he was a member. Each member of the association 
insured was issued a certificate by the defendant company, certifying that he 
was insured under a group policy, subject to all of the conditions contained in 
said group policy. After referring to and descrbiing the group policy by appro- 
priate reference, the certificate issued to the complainant certified that as a 
member of the association referred to, the complainant was “insured there- 
under for a term of one month from 12 o’clock noon of the 15th day of June 
1931, Standard Time, of Memphis, Tenn., subject to the limitations and condi- 
tions contained in said policy, against illness which begins after this insurance 
becomes effective and against bodily injuries effected while the said member is 
insured under said policy through accidental means, directly and independently 
of all other causes, sustained under the conditions as stated in the policy.” 
There followed a schedule of indemnities for specific losses providing that the 
principal sum of $1,000 be paid for loss of life or of both hands or of both feet, 
sight of both eyes, or one hand and one foot, and that one-half of the principal 
sum would be paid either for the loss of either hand or either foot or the sight 
of either eye. ee 

Under the schedule of indemnities for specific losses, there was a provision 
providing for the payment “for total loss of time caused by accident or illness 
as set forth in said policy, $100.00 per month for such period of disability, but 
not exceeding twelve months.” The group policy referred to, insured the mem- 
bers of said association covered thereby against: ; 

“Accident Indemnity for Total Disability. At the rate of monthly indemnity 
provided by each insured’s certificate under this policy for total loss of time not 


From a 
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exceeding twelve consecutive months, resulting solely from bodily injuries 
effected directly and independently of all other causes, by the happening of an 
External Violent and Accidental event, (suicide, sane or insane excepted), and 
which shall immediately continuously and wholly from date of accident disable 
and prevent the insured from performing any and every duty pertaining to his 
business or occupation; and shall require the regular personal attendance of a 
legally qualified physician or surgeon.” 

“Specific Total Losses. In event of any of the following specific total losses, 
occurring within four months from date of accident which shall result from bod- 
ily injuries caused and occurring as stated in Paragraph (A), the Company will 
pay the amount herein specified for such loss, in lieu of all other indemnity under 
this policy.” 

Following this paragraph, the specific indemnities for the specific losses as 
set out in the certificate, including loss of life, were set forth: 

“Illness Indemhity for Total Disability. At the rate of monthly indemnity 
provided by each insured’s certificate under this policy for total loss of time, 
not exceeding twelve consecutive months, that the insured by reason of sickness 
beginning after this policy dated shall be wholly and continuously disabled and pre- 
vented from performing any and every duty pertaining to his or her business 
or occupation and is actually attended by or calling upon a legally qualified 
physician professionally.” 

Under the terms of the policy, indemnity for loss of life to the insured 
was payable to the beneficiary, if surviving the insured, and otherwise to his 
estate. All other indemnities were payable to the insured. 

The policy contained a further provision as follows: 

“No agent has authority to change this policy or to waive any of its pro- 
visions. No change in this policy shall be valid unless approved by an executive 
officer of the company and such approval be endorsed hereon.” 

The policy was dated and became effective on the 15th day of June, 1931, 
and was countersigned by W. K. Page, the general agent of the defendant 
company at Memphis, Tenn. 


At the time the policy was solicited and issued, the complainant was an 


employee of the United States Post Office at Memphis, Tenn., De Soto Station, 
and a member of the insured association. It is conceded that he is totally dis- 
abled within the meaning of the terms of said policy, and that his disability is 
due to pulmonary tuberculosis of the lungs, with which he has been afflicted 
since August 23, 1923, and that he knew that he was afflicted with this disease 


at and prior to the time the policy sued on was issued. His suit is predicated 
upon the theory that at the time the insurance was applied for and the policy 
issued pursuant thereto, the defendant’s agents were fully advised of the fact 
that he was afflicted with pulmonary tuberculosis, and that therefore the defend- 
ant must be held to have waived that provision of the policy which insured the 
complainant only against sickness beginning after the date of the policy. In 
response to this contention, the defendant denies that any one authorized to 
bind it had knowledge of complainant’s affliction with said disease at the time 
said policy was applied for and issued, and further that under the unambiguous 
terms of the policy it does not cover disability resulting from illness beginning 
before the effective date thereof. 

The complainant assigns seven errors, but the only question involved is 
whether the defendant waived the provision insuring complainant against total 
disability “by reason of sickness beginning after this policy is dated”; it being, 
as stated, conceded that the complainant's present disability for which he sues, 
resulted from pulmonary tuberculosis with which he was afflicted at the time 
the policy was issued and long prior thereto. 

The defendant’s agent in West Tennessee was W. K. Page. He was a 
veneral agent within the meaning of the law. He had formerly organized or 
procured the organization of the mail carriers working out of the Memphis 
Post Office into an association and had issued a group policy of insurance to 
them. He desired to form a like group of the clerks working in the Memphis 
offices. A minimum of 25 members was required before the group policy could 
be issued. In order to form this group it was necessary to contact the clerks 
To facilitate this, he enlisted the aid of T. M. Tippler, who had for a long 
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number of years bccn employed in the Memphis Post Office, but who was at 
the time retired on a pension. Tippler stood well with the authorities of the 
Memphis Post Office and knew all the clerks. Through his efforts, Page suc- 
ceeded in gaining entrance to the Post Office and talking to the clerks in a 
group. Tippler, with Page’s knowledge, enlisted the aid of one Schultz, who 
was at the time employed as a clerk in the De Soto Station. Through the 
efforts of Page, Tippler, and Schultz, the association named as the insured 
in the group policy was formed and certificates similar to that issued to the 
complainant were issued to each member thereof. The only object and purpose 
of the formation of this association was to enable the defendant to issue the 
group policy of insurance. 

The complainant was first solicited by Tippler to become a member of the 
group and apply for the insurance, and he testifies that at this time he informed 
Tippler that his illness had been diagnosed as that of tuberculosis; that hospital 
treatment had been recommended for him by the Veterans’ Bureau; and that 
he could not enter into a contract of insurance on this account. He further 
testifies that he was later solicited by Schultz, and that he told Schultz sub- 
stantially the same thing; that Schultz thereupon told him that he would be 
taken care of. That both Tippler and Schultz gave as an example that he would 
be taken care of notwithstanding the fact that he had the disease referred to, 
by referring to a case of an employee of the Cross Town Station of the Mem- 
phis Post Office, who, at the time a certificate was issued to him under a group 
policy, was suffering from hernia and who immediately went to a hospital for 
an operation and was paid by the defendant company on account of the disability 
resulting therefrom. There is other evidence to the effect that both Tippler 
and Schultz advised complainant that he was working at the time and that that 
was all that was necessary. 

Schultz and Tippler deny that they were informed by the complainant or 
any one else that he had tuberculosis, but Schultz at least knew that he had been 
off duty for thirty days or more prior to his application for the insurance, and 
he testifies that he heard that complainant had had influenza. He further testifies 
that he knew that complainant had filed a claim for compensation with the Vet- 
erans’ Bureau, and knew that he was not well. 

{1] The defendant’s first contention is that Tippler and Schultz had no con- 
tractual relationship with the defendant company and they were not its agents in 
the sense that any knowledge of the complainant’s condition acquired by them in 
the solicitation of the insurance was imputable to it. This contention cannot be 
sustained. It appears without dispute that Page was the general agent of the 
defendant company. He represented the defendant in twenty-one counties in West 
Tennessee. Unquestionably he employed Tippler to assist him in the formation 
of the association named as the insured in the group policy and to solicit applica- 
tions for the insurance and collect premiums thereon. He had knowledge of the 
fact and authorized the employment of Schultz in a like capacity by Tippler. 
Both were furnished with application blanks and premium receipt books, and both 
collected premiums on policies issued by the defendant company. Schultz collected 
the first and second premiums from the complainant, and Tippler the third and 
last. Both issued renewal receipts therefor which under the terms of the policy 
operated to renew it for the period stated in such receipts. As his compensation 
for his work, the premiums on similar certificates issued to Schultz were paid by 
Page. Tippler received a percentage of Page’s commissions for his services. 
Tippler and Schultz were, to say the least of it, clerks or subagents, employed 
by the defendant’s general agent, Page. The act or knowledge of such clerks or 
subagents is that of the general agent and as such binds the principal. A®tna 
Life Ins. Co. v. Fallow, 110 Tenn. 720, 77 S. W. 937, 14 R. C. L. §§ 341 and 
1160, and Note. 

[2] The defendant next contends that if Tippler and Schultz be considered 
the agents of the defendant that the proof falls short of showing that at the 
time the policy was issued they were informed of the fact that complainant was 
suffering from tuberculosis. At the time in question, the complainant was employed 
in the Post Office, but shortly prior thereto he had been off duty for more than 
thirty days due to illness. The preponderance of the proof is against the defend- 
ant’s contention in this respect, and we find as a fact that at the time said insur- 
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ance was solicited that Tippler and Schultz knew that the complainant had 
tuberculosis. 

The certificate was issued to the complainant on a written application signed 

by him, in which he stated, among other things, that he was at the time in sound 
condition, mentally and physically. A photostatic copy of the application appears 
in ‘the record, and in response to a cross-interrogatory propounded to him on 
behalf of the defendant, the complainant testifies that he signed it. On the trial, 
the introduction of this application and the answer of the complainant to the 
cross-interrogatory referred to was excepted to by the complainant on the ground 
that it was no part of the contract for the reason that said application was not 
incorporated in or attached to the policy as required by the statute. Code 1932, 
§ 6086. 
' In response to this insistence, it is sufficient to say that it sufficiently appears 
from the memorandum opinion filed by the chancellor that the complainant’s ex- 
ception was sustained. In the next place, the defendant’s defense is not based upon 
the false statement made in the written application. 

{3-5] The defendant’s principal contention is that regardless of whether or 
not Schultz and Tippler be considered agents of the defendant, and regardless of 
whether or not they had knowledge of the complainant’s physical condition at the 
time the application was taken and the policy issued, that the complainant still 
has no right of action on the policy for the reason that under the express terms 
thereof it covered only disability or loss of time occasioned by reason of sick- 
ness beginning after the date of the policy. This contention must be sustained. 
The provision of the policy relied upon is a valid one. In 6 Couch on Insurance, 
§ 1263, p. 4668, speaking with reference to health and accident insurance, it is said: 

“In some instances liability is expressly limited to sickness arising after the 
issuance of the policy, or after a specific time thereafter, and such a provision, 
of course, precludes recovery where the illness was contracted or suffered prior 
to the time specified. The same is true where the policy provides indemnity against 
illness contracted while the policy was in full force.” 


In the case of Williams v. Insurance Co., 163 Tenn. 262, 43 S.W.(2d) 215, 
the Supreme Court expressly held that it was competent for the parties to con- 
tract for a limited liability. In support of the holding the Court quoted from 14 
R C. L. 1225 as follows: 

“An insurer of life, may, of course, make such exceptions from the risk 
assumed as it sees fit. It may provide that there shall be no liability on the part 
of the insurer if the insured die within a year from some cause or disease 
excepted from the general provision of the contract of insurance.” 

In the case of National Life Insurance Co. v. Jackson, 161 Ark. 597, 256 
S. W. 378, the Supreme Court of Arkansas had to consider a situation very 
similar to that in the instant case. In that case the beneficiary in a life policy 
brought suit to recover thereon the amount alleged to be due her on a policy 
issued in her favor on the life of her son. Application for the policy was made 
on the 18th day of April, 1922. The policy was dated May 15, 1922, and the 
insured died of tuberculosis on the 16th day of June, 1922. One of the conditions 
of the policy was as follows: 

“No liability is assumed by the company for any accident, illness, or disease 
occurring or contracted prior to the date hereof or any death arising therefrom.” 
The mother of the insured testified that she did not know that her son had 
applied for the policy until after he had done so; that thereafter she paid the 
agent of the insurance company the premium on the insurance policy; that when 
the policy was applied for it was easy to tell that the insured was sick; and that 
he had been sick with consumption since February preceding the issuance of the 
policy. 

The agent of the company testified that he did not know insured had tuber- 
culosis at the time he applied for the policy, nor at the time the policy was 
delivered to him; that if he had known that insured had tuberculosis, he would 
not have taken the application; that there was nothing in his physical appearance 
to indicate that he was so afflicted. He denied that the mother of the insured had 
told him that her son was sick at the time the policy was issued. 

The medical testimony was to the effect that the insured had been suffering 





1328 The Insurance Law Journal, Vol. 82 [May, 1934 


from tuberculosis for some time prior to his death on the 16th day of June, 1922. 

On the trial of the case the court instructed the jury that if it should find 
that the agent of the insurance company had knowledge that the insured had 
tuberculosis at the time the policy was written or delivered, the insurance com- 
pany would be liable. Upon an appeal by the company from an adverse decision 
in the lower court, the Supreme Court of Arkansas held that the trial judge was 
in error in instructing the jury to the effect above mentioned, and in this con- 
nection said: 


“The court erred in giving this instruction. It is true that the general rule of 
law imputing to a principal notice of facts learned by his agent in the discharge 
of his duties applies to insurers; but this principle has no application under the 
terms of the policy sued on. As will be seen from our statement of facts, one 
of the conditions of the policy is that no liability is assumed by the company for 
any accident, illness, or disease occurring or contracted prior to the date thereof, 
or any death arising therefrom. 


“It is well settled that policies of insurance must be interpreted according to 
the plain import of the language used in them, where there is no ambiguity in it. 
The clause in question in plain terms provides that no liability is assumed by the 
company for death arising from a disease contracted prior to the date of the 
policy. The testimony of the beneficiary herself, as well as that of the physician 
who attended the insured in his last illness, shows that he had tuberculosis at the 
time the policy was applied for and issued, and that he died of that disease. All 
the attending circumstances corroborate their testimony. The policy was issued 
about the middle of April and delivered about the middle of May. The insured 
died of tuberculosis on the 16th day of June thereafter. Thus the undisputed 
evidence shows that the insured had tuberculosis at the time the policy was 
issued to him, and died of the disease within a short time thereafter. There is 
no statute in this state, or ground of public policy, which would prevent con- 
tract of this sort from being valid. Hence the parties are bound by the provisions 
of the contract which they made. * * * 


“Inasmuch as the undisputed evidence shows that the insured had tuberculosis 
at the time he applied for the policy, and it was issued, and that he died from 
that disease a short time after the policy was issued, under the express terms of 
the policy the insurance company was not liable, and the circuit court erred in 
not directing a verdict for it.” ' 

The complainant predicates his contention in this case upon the general rule 
approved by the Supreme Court in the case of Life & Cas. Ins. Co. v. King, 137 
Tenn. 685, 195 S. W. 585, 589, as follows: 

“That where the insurer, at the time of the issuance of a policy of insurance, 
has knowledge of existing facts which, if insisted upon, would invalidate the con- 
tract from its very inception, such knowledge constitutes a waiver of conditions 
in the contract inconsistent with the known facts, and the insurer is estopped 
thereafter from asserting the breach of such conditions.” 

The reason for the foregoing rule is stated to be: 


“The law is charitable enough to assume, in the absence of any showing to the 
contrary, that an insurance company intends to execute a valid contract in return 
for the premium received; and when the policy contains a condition which renders 
it void at its inception, and this result is known to the insurer, it will be presumed 
to have intended to waive the condition, and to execute a binding contract, rather 
than to have deceived the insured into thinking his property is insured when it is 
not, and to have taken his money without consideration.” 

In the King Case the condition of the policy, which, it was insisted that the 
insurer was estopped to rely upon, and which the Supreme Court had under con- 
sideration in announcing the above rule, was as follows: 


“The applicant must be alive and in sound health when this policy is delivered, 
and no liability is assumed by the company prior to the date hereof, nor unless on 
said date and delivery of this policy the first payment has been legally made.” 

The complainant contends that there is no material difference in the clause 
above quoted and in that relied on by the defendant in the instant case confining the 
liability of the defendant for total loss of time “by reason of sickness beginning 
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after this policy is dated * * * .”. We cannot agree to this contention. In the King 
Case the court was dealing with an insistence by the insurance company that the 
policy was forfeited for breach of one of its conditions. The rule announced is 

based upon the assumption that except for the waiver, the contract would be in- 

valid from its very inception. Such is not the case presented here. The defendant 

company is not insisting that the policy has been forfeited. Upon the other hand, 

it insists that the policy is a valid contract of insurance but that the disability 

suffered by the complainant, and for which he sues, is specifically exempted from 

the terms thereof. This insistence is sound. It is not necessary to hold that the 

defendant company waived the provision of the policy relied upon by the com- 

plainant in order to hold that the contract is valid. 

In a supplemental brief, the complainant insists that the recent case of Mc- 
Lain v. American Glanzstoff Corp. (Tenn. Sup.) 57 S. W.(2d) 554, supports his 
contention. We think this case is authority for the contrary position. There the 
insurance company issued a group insuranée policy on employees of the defendant 
corporation. The complainant was one of such employees and the bill averred that 
he had become totally disabled. The certificate issued complainant certified that 
his life was insured for $1,100 payable to his wife. It also provided that insurance 
should become available to any employee becoming totally disabled, and contained 
the following notice to those covered by the policy: “This certificate covers you 
for total and permanent disability as well as death if either occurs during the con- 
tinuance of this insurance while you are in the employ of the American Glanzstoff 
and American Bemberg Corporations. However, after the age of sixty the total 
and permanent disability benefits do not apply.” 

At the time the certificate was issued to him, the complainant was sixty-one 
years old. The complainant, although admittedly not within the protection of the 
total disability provision of the policy, relied upon the rule applied in Life & Cas- 
ualty Ins. Co. v. King, supra, and relied upon in the instant case. Responding to 
this contention, the Supreme Court said: 

“This rule has not application here. 

“If the policy had insured against total disability alone and the insurer knew 
that complainant was 61 years old at the time the contract was written, the in- 
surer, under this rule, would be estopped to rely on a provision of the policy ex- 
cepting from total disability benefits any insured over 60 years of age. 

“Here, however, the contract of insurance covers the life of the insured for 
the benefit of his wife, is a valid contract in that respect, not void from its incep- 
tion. The contract merely excludes from its total disability benefits employees 
over 60 vears of age.” 

In the instant case the contract merely excludes from its coverage disability 
resulting from sickness beginning before the policy was effective. With respect 
to disability resulting from any illness beginning after the policy was effective, it 
was and is a valid contract. Not only this, but it provided for a monthly indemnity 
for total loss of time resulting from accidents occurring under the circumstances 
set out in the policy and also for the payment of $1,000 for the loss of life and 
certain other specific losses mentioned therein. In these respects it was and is a 
valid contract of insurance. It cannot, therefore, be said to be void from its in- 
ception. 

The rule announced in Life & Cas. Ins. Co. v. King, supra, upon which the 
complainant’s case is predicated, has no application in the instant case for the same 
reason that it was held by the Supreme Court to have no application in the case 
of McLain v. American Glanzstoff Corporation, supra. 

The result is that the assignments of error are overruled and the decree of the 
chancellor is in all things affirmed, at the cost of the complainant. 

Senter and Heiskell, JJ., concur. 
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1. INSURANCE. 
Provision in accident policy that insured agreed to pay $6 monthly, and to 
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remit payments to home office within ten days after notification, and that failure 
to remit automatically canceled benefits, and insurance, held valid, precluding 
recovery on policy, unless insurer waived its right to urge forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 310(2].) 

2. INSURANCE. 

Where insurer intentionally elects to take advantage of known existing 
default in payment of premiums, law, to avert forfeiture of policy, will hold 
insurer irrevocably bound as by, election to treat contract of insurance as if no 
cause of forfeiture had occurred. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Election of insurer to waive nonpayment of premiums may be express or 
implied, and any competent evidence, direct or circumstantial, may be shown which 
tends to prove or disprove such fact. 

(For other cases, see Insurance, Dec. Dig. §§ 388[1], 664.) 

4. INSURANCE. 

Evidence held to sustain finding that insurer waived nonpayment of premium 
on accident policy, entitling beneficiary to recover. 

Evidence disclosed that insured died on November 2, 1931, and that 
check for premiums for September, October, and November, 1931, was 
received by insurer on November 3d, and check was cashed on November 
6th, that on October 31st insured received letter from insurer requesting 
him to pay all three monthly premiums amounting fo $18, whereupon 
check was made out and put in mails on November 1, 1931, and that the 
$18 was not tendered to beneficiary until time of trial, 11 months after 
proof of death was received by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 665{8].) 

6. INSURANCE. 


Under accident policy providing for payment of proceeds in 25 monthly install- 
ments, judgment granting matured installments and fixing insurer’s liability as to 
future istallments held proper, where beneficiary prayed for such relief as facts 
pleaded entitled her. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Bowie County; R. J. Williams, Judge. 

Action by Mrs. Edna Hicks against the National Mutual Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

The suit is by appellee upon a policy of accident insurance issued by the 
appellant, the National Mutual Accident Insurance Company, to John W. Hicks, 
insuring him against death, resulting directly and independently of all other causes 
from bodily injuries sustained through purely accidental means. The appellee was 
named as beneficiary in the policy of insurance. 


The petition set up the issuance and delivery of the policy to John W. Hicks, 
and with the provision therein that, in the event John W. Hicks lost his life 
resulting directly and independently of all other causes from bodily injuries, sus- 
tained through purely accidental means, it would pay to plaintiff $7,500 in 
twenty-five equal monthly installments; that payments of all premiums as _ pro- 
vided by the terms of the policy had been made, and the policy was in full force 
and effect on the dates and time John W. Hicks was injured and died; that on 
November 1, 1931, John W. Hicks was injured, and, as a result thereof, died on 
November 2, 1931. The prayer reads: “Wherefore, in view of the facts afore- 
said, the plaintiff brings this action and prays that upon the trial of this action 
the plaintiff have judgment against the defendant for the sum of monthly install- 
ments accruing up to the date of the trial of this case, together with legal interest 
thereon from the due date of each of said payments, and that she have all such 
other and further relief as by reason of the facts aforesaid, she is entitled, and 
that she have general relief.” 

The defendant’s answer set up that a premium in the sum of $6 was due 
and payable on said policy for each of the months of September and October, 
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1931; that default had been made in the payment of the said premiums, and that 
said policy had lapsed and was of no force and effect on November 1, 1931, 
when John W. Hicks was injured, and on November 2, 1931, when he died. 
The answer further set up the stipulation in the policy that, in the event of 
default in the payment of premium, the subsequent acceptance of premium by the 
company should reinstate the policy, but only to cover accidental injuries there- 
after sustained, and that the payment of $18 received by the defendant on Novem- 
ber 3, 1931, could only operate as a reinstatement to cover accidental injuries 
thereafter sustained. 

The plaintiff replied to the answer, and, setting up the special facts, claimed 
waiver of and estoppel to urge the forfeiture. 

The appellant is a mutual accident insurance company chartered under the 
laws of Texas as such. The policy of insurance provides that: 

“The Company will pay, for loss of life, $7500.00. All sums due under this 
policy for loss of life, limbs or sight shall be paid after receipt of satisfactory, 
affirmative, and final proof of loss in twenty-five equal monthly installments.” 

That “3. If default be made in the payment of the agreed payment for this 
policy, the subsequent acceptance of the premium by the Company or any of its 
duly authorized agents shall reinstate the policy, but only to cover all accidental 
injury thereafter sustained, and such sickness as may begin more than ten days 
after the date of such acceptance.” 

Further : 


“Additional Provision. (d) The application of the insured hereunder is 
hereby made a part of this contract and this policy is issued in consideration of 
the statements made by the insured in the application, and the insured agrees 
to make payments in the sum of $6.00 each month and to remit same to the 
Home Office within ten days after notification, and failure to so remit auto- 
matically cancels all benefits and insurance given by reason thereof and by reason 
of this policy. Premiums due under this policy must be paid to the Company by 
the insured even though a claim is pending, and should the insured fail to pay 
any due premiums during such period this policy shall be lapsed. This policy 
shall be non-cancellable except for nonpayment of premiums when due. 

“(e) The date of payment of premiums shall be as indicated from the date 
of issue of the policy, or ten days from date notification is mailed in Houston, 
Texas, but the mailing of such notice is merely a matter of service to the insured, 
and the Company assumes no responsibility for failure to send such notice or for 
nondelivery of same, and no offer of reinstatement after due date of any pre- 
mium shall be held a waiver of this condition.” 


The plaintiff complied with the terms of the policy by giving notice of the 
injury and death of the insured, and made proof of such fact and demanded 
payment, but the defendant refused payment, and suit was instituted. 


= 


On the afternoon of November 1, 1931, between 5 and 6 o’clock, an auto- 
mobile suddenly swerved and ran off the highway and forcibly struck against a 
room of a nearby filling station, practically demolishing that end of the building. 
The insured, John W. Hicks, who at the time was in the room seated on a chair, 
sustained serious bodily injuries. He died during the morning time of November 
2, 1931, as the direct and proximate result of being injured in the manner stated. 
The defendant upon the trial of the case admitted: “We will admit Mr. Hicks 
met his death by an accidental injury. We make no point about his having received 
his death from accidental means. We admit he received his death in the manner 
set forth and required by the terms of the policy.” 


The case was submitted to the jury upon the single issue: “Special Issue 
No. 1: Do you find from a preponderance of the evidence introduced on this trial 
that the defendant, Insurance Company waived the failure of the deceased, J. W. 
Hicks, to pay the premiums on the policy for September and October, 1931, 
when they were due, as a cause or reason for the forfeiting his rights under the 
terms of the policy sued on?” Answer of the jury: “Yes.” 

The evidence supports the finding of the jury, and such finding of fact is 
here adopted by this court, that the insurance company did waive the default in 
the payment and its right to insist on the policy provisions for forfeiture in 
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respect thereto, of the monthly premiums which had matured on September 9, 
1931, and October 9, 1931. 

It was proven that on Saturday morning of October 31, 1931, in due course 
of mail, the insured received the following letter from the home office of the 
appellant : 
“Geo. H. Cottrill, President. 
“C. E. Hill, Secretary. 
“National Mutual Accident Insurance Company. 
“Licensed by the Texas Insurance Commissioner. 

“809-814 Scanlan Building. 
“Houston, Texas. 


. “October 29, 1931. 
“Important—Do Not Lay This Aside. 
“The Sending of this Notice Shall Not constitute a Waiver of the Policy 
Conditions. 
“John W. Hicks, Box 332, Texarkana, Ark. 
“Dear Policyholder: There will be a premium — due on your Health 
and Accident policy of $18.00 due Sept. Oct. & Nov. 9th 
“Your protection is best assured by prompt remittance, and we thank you in 
advance for your early attention to the matter. Your check should reach us not 
later than ten days from this date. 
‘ “We appreciate your business and believe you wish to keep your policy in 
orce. 
“Yours very truly, 
“National Mutual Accident Insurance Company, 
“By George H. Cottrill, President.” 

The following evidence appears undisputed: Mrs. Hicks, the wife of the 
insured, testified: “This letter (above set out) is dated October 29, 1931, which 
according to the calendar you handed me, is Thursday. I remember the date of 
October 31, 1931, when we received the letter, to be Saturday. My husband was 
in the front of our house when the postman delivered the letter, and he said 
he had ‘a letter from the insurance company.’ I later in the morning read the 
letter and then wrote out and signed a check. I put the check in an envelope and 
addressed it to the National Mutual Accident Insurance, 809 Scanlan Building, 
Houston, Texas. I stamped the envelope. I did not go to the Post Office and 
mail the letter that day. We did not close our filling station until late at night, 
being Saturday, and we were tired. We opened the filling station on Sunday, the 
next day. We did not go to the Post Office that day. After the accident happened 
on Sunday afternoon, Mr. Hicks was at once carried to the hospital in an 
ambulance. At the hospital some one came to me and said ‘There are letters in 
the office, (of the filling station), on the desk,’ and asked if ‘I wanted them 
mailed.’ I said, ‘Yes, mail the letters.’ ” 

Thereafter the following was timely received in due course of mail: 
“Premium Receipt. 
“Houston, Texas, Nov. 3, 1931. 
“Received of John W. Hicks, Box 332, Texarkana, Ark. Eighteen Dollars, 
$18.00 in payment of premium on Health and Accident Policy to December 9, 
1931, (Checks are accepted subject to collection and are not to be considered 
a payment until collected.) 
“National Mutual Accident Insurance a ge 4 
“By: I. Greer.” 
The check, which was mailed in payment of the premiums eae reads: 


“Texarkana, Ark. Oct. 31, 1931. 


ry 





Nae.) 
“The State National Bank. 
“Pay to the Order of: National Mutual Accident Insurance Co. $18.00 
Eighteen and 00/100 Dollars. 


“Mrs. Edna Hicks. 
“(Paid on Accident Policy for John W. Hicks.)” 
Indorsements appearing: “Pay to the order of Public National Bank & Trust 
Co., 465 Houston, Texas. For Deposit Only. National Mutual Accident Insur- 
ance Co.” 
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The check was promptly paid on November 6, 1931. The cashier of appellant 
testified that “a payment of $18.00 was received by the Company for the months 
of September, October and November, 1931, and proper credit was applied.” 
The credit was entered as of date November 3, 1931. At the date of the credit, 
the company had no notice of the death of the insured. After the date of 
receiving from the company the receipt above mentioned, the plaintiff made out 
proofs of death of the insured upon the blanks for the purpose forwarded to 
her by the company. Also: “And I sent them (Home Office) as requested the 
newspaper clippings of Mr. Hicks’ death.” The plaintiff testified: . 

“QO. Now, Mrs. Hicks, as to the $18.00 which you sent to them (Home Office) 
on October 31, have they ever paid that money back to you? A. No, sir. 

“QO. Have they offered to pay it back tc you? A. No, sir. 

“Q. After you got the receipt back and some time after then, did you take 
up with the Company about paying your policy? A. Yes, sir. 

“Q. Did they ever pay you this policy, or offer to pay it? A. No, sir. « 

“OQ. The have not paid it to this day (of trial)? A. No, sir.” 

This suit was filed on February 19, 1932. It appears in the record during 
the trial on September 26, 1932, namely: “The defendant now makes tender of 
$18.00 in United States currency to plaintiff, admitting that it has never tendered 
this amount until today.” “The tender is not accepted by plaintiff.” , 

Simmons & Arnold, of Houston, and Keeney & Moseley, of Texarkana, for 
appellant. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellee. 


[1-4] There is directly presented by the proposition which is based on the 
first and second assignments ot error the controversial and vital point in the 

Levy, Justice (after stating the case as above). 
case of whether in the circumstances proven the insurance company can be 
deemed to have waived the right of forteiture of the, policy for nonpayment of 
premiums. The evidence is without dispute that the insured failed to pay the 
monthly premiums as and when due on his policy during the months of Sep- 
tember and October, 1931; that the default and nonpayment thereof was existing 
on the days of October 29 and October 31, 1931; that the policy of insurance 
contains the express provision that: “The insured agrees to make payments in 
the sum of $6.00 per month and to remit the same to the Home Office within 
ten days after notification, and failure to so remit automatically cancels all 
benefits and insurance given by reason thereof and by reason of this policy.” 
Such provision is valid, and its effect upon such default in the payments men- 
tioned by the insured is to preclude the beneficiary from a recovery upon the 
policy, unless the answer thereto would be, of waiver by the insurance company 
of its right to urge or take advantage of such default in the payments men- 
tioned. It is the conceded rule that, if the insurer intentionally elects to take 
advantage of the known existing default in the payment of premiums, the law, 
in order to avert the forfeiture of the policy, will hold the insurer irrevocably 
bound as by an election to treat the contract of insurance as if no cause of for- 
feiture had occurred. This election may be either expressed or implied; and 
any competent evidence, whether direct or circumstantial, may be shown which 
tends to prove or disprove such fact. Equitable Life Assur. Soc. v. Ellis, 105 
Tex. 526, 147 S. W. 1152, 152 S. W. 625; Dunken v. Aétna Life Ins. Co. (Tex. 
Civ. App.) 221 S. W. 691; 33 C. J. § 847, p. 120. And we can see no good reason 
why a waiver should not be predicated upon the evidence considered as a whole. 
The language of the letter of October 29, 1931, written to the insured from the 
home office of the insurance company, is entirely consistent with the purpose 
and intention of waiving the default in the payments mentioned. In the com- 
mencement of the letter there is specific statement of the premiums as and 
when due, and in the language following the whole tenor thereof implies an 
admission that the company waived the literal requirements of the policy as to 
their timely payment. The statement of the premiums evidences not only the 
delinquent payments “due September and October,” but also the payment for 
October yet to be due on “Nov. 9th.” It was dealing altogether as one matter, 
with premiums past due and unpaid and a premium not at the time due and 
payable. It was pointed out to the insured that “your protection is best assured” 
by the “prompt remittance” of the total amount of the premiums mentioned, 
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both past due and the one yet to become due, and directed him to. have “your 
check” for the total amount thereof “reach us not later than ten days from this 
date (of October 29, 1931).” The expression in the conclusion is that: “We 
believe you wish to keep your policy in force,” meaning thereby not automatically 
canceled for nonpayment of the premiums. The whole letter seeks to have, and 
holds out the hope of, the payment of delinquent premiums, the same as if no 
cause of forfeiture had occurred. The undisputed evidence in behalf of the 
insured reflects there was “prompt remittance” of the money to pay the delin- 
quent and coming due premiums, and in the very purpose of keeping the “policy 
in force” and prevent its being considered lapsed. The insurance company at 
the time of the letter and at the time of the payment by check knew of the 
delinquent payments and could not claim ignorance thereof. The ledger account 
us reflected by the evidence showed it. After receiving the payment of the 
delinquent premiums and the premium coming due on November 9, the company 
credited the account of the insured therewith, and, with full knowledge of the 
death and date of death of the insured through due proofs of loss made, kept 
the money and kept it to the credit of the account of the insured, and made no 
offer to return same until the date of trial, some eleven months after payment. 
The waiver was complete and irrevocable of the default in the payments men- 
tioned. The jury has found a waiver, and the finding is here sustained. 

[5] Error is predicated upon the refusal to submit to the jury certain special 
issues. It is believed there was no error. The issue submitted to the jury is 
in proper form, and there was no other issue in the case, but that of purely 
waiver or not. 

[6] The appellant predicates error upon the judgment as to the amount of 
recovery. The plaintiff sued for the matured installments, and specially asked 
that the liability of the insurance company be fixed as to the future installments. 
The court granted this relief, as was authorized to be done, under the general 
prayer for such other and further relief as entitled to by reason of the facts 
pleaded. The liability of the appellant to pay the amount promised in a lump 
sum has been decided in many cases. 

We have considered all the assignments, and conclude that same should be 
overruled, as not presenting reversible error. 

The judgment is affirmed. 


NORDIN v. COMMERCIAL CASUALTY INS. CO. No. 24713. 


Supreme Court of Washington. Jan. 4, 1934. 
28 Pacific Reporter (2d) 259. 
1. INSURANCE. 

Classification of risks, referred to in accident insurance policy, is not part 
thereof, unless form of such classification, pertaining to particular policy, has been 
filed with insurance commissioner (Rem. Rev. Stat. §§ 7233, 7241). 

(For other cases, see Insurance, Dec. Dig. § 152[34].) 

2. INSURANCE. 

To defeat recovery of full amount of death benefit under accident insurance 
policy on ground that insured brought himself within different classification of 
risks by changing occupation, insurer must establish filing of classification, modi- 
fying particular policy, with insurance commissioner (Rem. Rev. Stat. §§ 7233, 
7235, 7241). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4. INSURANCE. 

Insurance company’s liability for death benefit under accident policy is meas- 
ured by terms of contract, unaffected by extraneous, unconnected classification of 
risks not pertaining to policy, in absence of evidence that it filed with insurance 
commissioner classification of risks pertaining to form of particular policy (Rem. 
Rev. Stat. §§ 7233, 7241). 

(For other cases, see Insurance, Dec. Dig. § 152[%4].) 

Department 1. 


Appeal from Superior Court, King County; Chester A. Batchelor, Judge. 
Action by Lillian C. Nordin against the Commercial Casualty Insurance Com- 
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pany. From a portion of a judgment for plaintiff, reducing the amount of re- 
covery, plaintiff appeals. 

Reversed, with direction. 

Thomas Balmer and A. J. Clynch, both of Seattle, for appellant. 

Pearson & Potts, of Seattle, for respondent. 

STEINERT, Justice. 

This action was brought to recover the full amount of a death benefit specified 
in an accident insurance policy. The answer admitted certain of the allegations of 
the complaint and denied others, and then set forth two affirmative defenses: (1) 
That death was not the result of accidental bodily injury; and (2) that the de- 
ceased, by reason of a change of occupation, had placed himself under a different 
classification of risks, and that the beneficiary was therefore entitled to recover, if 
at all, only a reduced portion of the indemnity specified in the policy. The reply 
denied the matter alleged in the first affirmative defense, and, as to the second, al- 
leged that the reduced indemnity clause set forth in the policy, and on which de- 
fendant relied, was null and void because it did not comply with certain require- 
ments of the statute. Upon a trial before a jury, a verdict in the sum of $10,000, 
the full amount of the policy was returned. Defendant moved for a judgment not- 
withstanding the verdict and, in the alternative, for a new trial. The court, after 
taking the matter under advisement, rendered a memorandum opinion in which it 
indicated that the motion for judgment notwithstanding the verdict would be de- 
nied, and that the motion for new trial would also be denied, but on condition that 
defendant would consent to the entry of a judgment against it in the sum of $2,000. 
Defendant filed its consent to the entry of a judgment in the reduced amount. 
Plaintiff did not accept or consent to such judgment. Thereafter the court entered 
its order denying both of the above motions of the defendant, and thereupon entered 
judgment for plaintiff in the sum of $2,000. Plaintiff has appealed from that por- 
tion of the judgment which reduced the amount of recovery. 


On February 18, 1929, respondent issued to S. H. Nordin, now deceased, an 
accident insurance policy in the principal sum of $10,000. The policy contained a 
number of provisions for weekly indemnity, and also for double, special, and op- 
tional indemnities according to prescribed schedules. At the time that the policy 
was issued, Mr. Nordin’s occupation was that of “Security Salesman Bonds and 
General Securities,” as designated in the contract of insurance. The policy con- 
tained a provision for a reduction of indemnity in the event of injury to the in- 
sured after change of occupation or while doing an act or thing pertaining to an 
occupation classified as more hazardous. This provision appears as section A of 
the “Standard Provisions” of the policy, and will be referred to in more detail a 
little later. 


Some time prior to July 18, 1931, Mr. Nordin became superintendent of an 
oyster farm, and a part of his time, at least, was devoted to that occupation. Re- 
spondent contended at the trial that Mr. Nordin had changed his occupation, bring- 
ing him within a different classification of risks; appellant contended that he had 
merely taken up an additional occupation while still pursuing his regular occupa- 
tion as designated in the policy. At any rate, the facts are that on July 18, 1931, 
Mr. Nordin, while on the deck of a tugboat and while engaged in discharging his 
duties in connection with the oyster industry, took part in an emergency rescue of 
two workmen aboard a foundering skiff alongside the tugboat. Within two hours 
after that occurrence, Mr. Nordin suddenly died. Appellant’s contention at the 
trial was that death was caused by a thrombus in the coronary artery superinduced 
by the severe exertion and strain which Mr. Nordin underwent in rescuing the two 
men. Respondent’s contention was that death resulted from arteriosclerosis of long 
standing, and that the particular event was but an incident, and not an accident at 
all. The respondent now admits, however, that there was sufficient evidence to 
make the question of accidental death one for the jury. We agree with this con- 
cession made by respondent, and hence will not concern ourselves further with that 
question of fact. 


Appellant, by her pleading and in her counsel’s argument in the brief, contends 
that section A of the “Standard Provisions,” referred to above, is null and void 
because it does not comply with the requirements of the statute now appearing as 
Rem. Rev. Stat. § 7234. Section A of the policy reads as follows: 
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“1. This policy includes the endorsements and attached papers, if any, and con- 
tains the entire contract of insurance except as it may be modified by the Com- 
pany’s classification of risks and premium rates in the event that the Insured is 
injured after having changed his occupation to one classified by the Company as 
more hazardous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about his resi- 
dence or while engaged in recreation, in which event the Company will pay only 
such portion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate but within the limits so fixed by the Company for such 
more hazardous occupation. 

“If the law of the state in which the Insured resides at the time this policy is 
issued requires that prior to its issue a statement of the premium rates and classi- 
fication of risks pertaining to it shall be filed with the state official having super- 
vision of insurance in such state, then the premium rates and classification of risks 
mentioned in this policy shall mean only such as have been last filed by the Com- 
pany in accordance with such law, but if such filing is not required by such law 
then they shall mean the Company’s premium rates and classification of risks last 
made effective by it in such state prior to the occurrence of the loss for which the 
Company is liable.” 


This provision appears at the top of page 3 of the policy, and is printed in 
boldface type of ten-point size. 


Chapter 31, p. 102, § 1, subd. (b), Laws of 1921, so far as it is material here, 
provides as follows: 

“No such policy shall be so issued or delivered * * * (6) unless the exceptions 
of the policy be printed with the same prominence as the benefits to which they 
apply: Provided, however, That any portion of such policy which purports, by rea- 
son of the circumstances under which a loss is incurred, to reduce any indemnity 
promised therein to an amount less than that provided for the same loss occurring 
under ordinary circumstances, shall be printed in bold face type and with greater 
prominence than any other portion of the text of the policy.” 

This section was re-enacted, with slight and immaterial changes, in chapter 
124, p. 284, § 187-a, Laws of 1929 (Rem. Rev. Stat. § 7234). 

It is conceded that section A of the policy is printed in the proper size and 
style of type, but it is contended by appellant that it is not printed “with greater 
prominence than any other portion of the text of the policy.” The respondent, in 
turn, contends, among other things, that this section of the statute has no applica- 
tion at all to section A of the policy; that section A has reference only to a change 
of occupation, while the statute has reference to losses occurring under peculiar or 
extraordinary circumstances. Upon these contentions much of the dispute centers, 
and it is but fair to the trial court to say that they appear to have afforded the 
principal questions presented to that court on the respective motions subsequent to 
the verdict. Interesting as those questions are, from the standpoint of law, and 
important as they might otherwise be, we think that they become immaterial here 
in view of our conclusion upon another matter which is decisive of this case. We 
therefore assume, without deciding, that section A of the policy was printed with 
the degree of prominence required by the statute; we will further assume, without 
so deciding, that the particular provision of Rem. Rev. Stat. § 7234, does not apply 
to section A of the policy. Both of these assumptions, it will be observed, are in 
respondent’s favor. 

The determinative feature of this case, as we view it, rests upon the respon- 
dent’s failure to establish the fact that it had filed with the insurance com- 
missioner of this state a copy of its classification of risks pertaining to the 
policy in suit, as required by the statute. 

[1] Rem. Rev. Stat. § 7233, provides that no accident insurance policy shall 
be issued or delivered until a copy of the form thereof and of the classification 
of risks pertaining thereto have been filed with the insurance commissioner. 
Rem. Rev. Stat. § 7241, provides: 

“A policy of insurance against loss or damage from sickness, or the bodily 
injury or death, of the insured by accident, issued in violation of sections 7233, 
7234, 7235, 7237 and 7238 of this act shall be held valid but shall be construed 
as provided in said sections and when any provision in any such policy is in 
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conflict with any provisions of said sections the rights, duties and obligations 
of the insurer, the policy holder and the beneficiary shall be governed by the 
provisions of said sections.” 

Thus it will be seen that the policy is to be held a valid and binding contract, 
but, in so far as it conflicts with section 7233, supra, the provisions of the 
latter shall govern. Expressed according to result, the policy does not draw 
to itself, as part thereof, any classification of risks therein referred to, unless a 
form of such classification pertaining to the particular policy has been filed in 
accordance with law. 

[2] The policy recites in section A, above quoted, that it is the entire 
contract of insurance except as it may be modified by the company’s classifica- 
tion of risks. It further provides that, if the law of the state in which the 
insured resides requires that there be filed with the proper state official a classi- 
fication of risks pertaining to such policy, then the classification mentioned in 
the policy shall mean only such as has been last filed by the company in accord- 
ance with such law. These provisions follow the requirements specified in Rem. 
Rey. Stat. § 7235. As we have already seen. Rem. Rev. Stat. § 7233, requires 
the filing of such classification with the insurance commissioner. It will be 
remembered that the classification, when filed, must pertain to the form of 
policy issued. It was therefore incumbent upon respondent to establish a classi- 
fication of risks, filed with the commissioner, which modified this policy, as 
otherwise the indemnity provided in the contract would be unaffected. 

|3] It will be borne in mind that the policy here in suit is form 104-A. The 
respondent sought to, prove, as it was required to do, that a copy of its classi- 
fication of risks pertaining to form 104-A had been filed in accordance with law. 
The evidence, however, only establishes that the classification of risks as filed 
pertained to “New Ultimate Accident Policy Form 2-H.” There is no evidence 
that a classification of risks pertaining to form 104-A had ever been filed or 
approved. Form 2-H does not appear in the record, and the evidence apprises 
us of nothing concerning either its form or its content. There was no proof 
that form 104-A and form 2-H were identical, or even similar. We cannot 
assume that they were the same. It is a matter of common knowledge that 
many forms of policies are filed with the insurance commissioner by many 
different insurance companies, and that a particular company may, from time 
to time, successively file many different forms. Differences in classifications 
of risks may result from differences in forms of policies. Under the statute, the 
form of classification of risks must pertain to the form of policy filed. There 
must therefore be some record connection between the two. 

[4] Respondent was seeking to escape liability in this case by virtue of the 
protection of the statute. To escape liability, it was necessary for it to bring 
its proof within its defense. This it failed to do. Its liability is therefore 
measured by the terms of the contract of insurance, unaffected by any extra- 
neous and unconnected classification of risks not pertaining to the policy. 

The appellant having established liability under the terms of the policy, and 
the respondent having failed to show that the insured came within a different 
classification of risks, calling for a reduced indemnity, the judgment must be, 
and therefore is, reversed, with direction to the trial court to reinstate the 
verdict and to enter its judgment thereon. 

Beals, C. J., and Millard, Main, and Mitchell, JJ., concur. 


MERKLEIN v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court of Wisconsin. Jan. 9, 1934. 
252 Northwestern Reporter 280. 
INSURANCE. : 

Injuries sustained when automobile skidded while driver was pushing auto- 
mobile to assist wrecker held sustained while “operating” automobile within 
limited accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from a judgment of the Circuit Court for Rock County; George 
Grimm, Circuit Judge. 

Action by Frank Merklein against the Indemnity Insurance Company of 
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North America. Judgment for plaintiff, and defendant appeals—[By Editorial 
Staff. ] ' 


Affirmed. 


The action, commenced February 8, 1933, is upon an accident insurance policy. 
From a judgment for plaintiff entered May 17, 1933, the defendant appeals. The 
material facts are stated in the opinion. 

James J. McDonald and Vernon S. Hamel, both of Madison, for appellant. 

Arnold & Johnston, of Beloit, for respondent. 

Fow er, Justice. 

The suit is upon an accident insurance policy of narrow coverage, the annual 
premium for which was only $5. It insured the holder, among other things, against 
injuries sustained while engaged in “operating, riding in, demonstrating, or 
cranking an automobile.” 

The case was tried to the court without a jury, and, upon the findings of 
fact and conclusions of law filed by the judge, judgment was entered for the 
plaintiff. The only point raised by the appellant is that the injury involved is 
not covered by the policy. 

The plaintiff was driving his automobile in the evening and ran the front 
wheels over a long eight by eight timber lying diagonally across the street. To 
get the car back over the timber, the plaintiff, in the language of the findings of 
fact made by the trial judge, “employed a wrecker to assist him. During the 
operation of getting the car over the timber, the plaintiff got out of his auto- 
mobile and attempted to assist the wrecker to the extent of pushing and steadying 
his own car. While so doing the plaintiff's car skidded upon the timber and 
knocked plaintiff to the ground. The plaintiff sustained a broken ankle.” The 
trial judge concluded that: “Within the meaning of the plaintiff's policy of insur- 
ance, the plaintiff was ‘operating’ his automobile at the time of his injury. The 
operation of an automobile necessarily implies doing all that is necessary to be 
done to successfully move the same from place to place, and when the plaintiff 
became stalled during the course of his automobile journey, any act of the plain- 
tiff in or about his automobile necessarily required or necessarily incident to the 
continuance of the automobile journey, would in the opinion of this (the trial) 
court come within the scope of ‘operating’ the automobile,” and that the injury 
occurred while the plaintiff was “operating” his automobile. 

The conclusion of the learned trial judge is in accord with the interpretation 
of the phrase “engaged in aviation” and the reasons for such interpretation given 
in Charette v. Prudential Ins. Co., 202 Wis. 470, 232 N. W. 848, and Blonski v. 
Bankers’ Life Co., 209 Wis. 5, 243 N. W. 410. It is also in accord with the con- 
clusions reached in the cases below briefly stated, in each of which the same or 
a similar coverage clause of an insurance policy and facts not distinguishable in 
material matters were involved. 

A person found dead from carbon monoxide in a stalled automobile: with the 
engine rynning who had been left in the car while his companion went for a team 
to haul out the car was held to have been killed while “riding in” the car. Miller 
v. Inter-Ocean Cas. Co., 110 W. Va. 494, 158 S. E. 706, 76 A. L. R. 1308. To 
the same effect is Johnson v. Federal Life Ins. Co., 60 N. D. 397, 234 N. W. 661. 


A person injured while on the road repairing a punctured tire was held to be 
within the terms “operating, driving, riding in or on” an automobile. Union 
Indemnity Co. vy. Storm, 86 Ind. App. 562, 158 N. E. 904; Kennedy v. Maryland 
Cas. Co. (D. C.) 2% F.2d) 5S0l. 

A person who took the driver’s seat of an automobile preparatory to starting, 
who was accidentally shot by his companion who was taking a gun apart at the 
side of the car, was held covered by the phrase “operating, driving (or) riding 


in” an automobile. Dorsey v. Fidelity Union Cas. Co. (Tex. Civ.. App.) 52 
S.W.(2d) 775. 


An injury sustained while jumping from an automobile out of control is 
sustained while “riding in” the car, Wright v. Aitna Ins. Co. (C. C. A.) 10 
F.(2d) 281, 46 A. L. R. 225; so is an injury sustained in falling from the running 
board of a car, Stewart v. North American Acc. Ins. Co. (Mo. App.) 33 S.W.(2d) 
1005. cia 
The word “operating” covers an injury sustained while alighting from an 
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automobile. Southern Surety Co. v. Davidson (Tex. Civ. App.) 280 S. W. 336. 
The contrary is held in Richardson y. National Cas. of Detroit, Mich., 1 La. App. 


718. 

One injured while at the head of a horse attached to a plow, adjusting the 
horse’s collar, is covered by the phrase “while ‘using or operating’ a plow.” 
Pankonin v. Federal Life Ins. Co., 187 Minn. 479, 246 N. W. 14, 16. 

Upon the authority and reason of the cases cited we are of opinion that the 
ruling of the trial judge was correct. 

The judgment of the circuit court is affirmed. 
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AUTOMOBILE 


CONSTITUTION INDEMNITY CO. v. LANE. No. 6296. 


Circuit Court of Appeals, Sixth Circuit. Nov. 10, 1933. 
67 Federal Reporter (2d) 433. 
4. INSURANCE. 


Garage liability policy, insuring against loss because of insured’s ownership 
and operation of truck “for any and all business purposes,” held to cover loss 
caused by truck striking third person while being driven to store to purchase 
food for employer. 

(For other cases, sce Insurance, Dec. Dig. § 435.) 

5. INSURANCE 

Phrase “for any and all business purposes” in policy insuring against loss 
because of insured’s ownership and operation of truck for such purposes held 
not limited to purposes directly connected with operation of insured’s auto repair 
garage. 

The policy also insured against loss from liability from injuries 
suffered by others than insured’s employees by reason of insured’s owner- 
ship and operation of automobile for pleasure use, including such trans- 
portation or delivery of goods for prospective customers as is strictly 
incidental to demonstration and sale of automobiles. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. ; 5 A: 

Garage liability policy must be construed like other insurance policies gen- 
erally. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

Garage liability policy should be construed strictly against insurer writing 
it, in case of doubt. f 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Tennessee; George C. Taylor, Judge. 

Suit by J. G. Lane against the Constitution Indemnity Company. Decree 
for plaintiff, and defendant appeals. 

Affirmed. 

J. H. Hodges, of Knoxville, Tenn., for appellant. ; 

John Jennings, Jr., and T. A. Wright, Jr., both of Knoxville, Tenn., for 
appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

Hicks, Circuit Judge. 


On October 28, 1930, appellee was struck and injured by a motor truck driven 
by Gilbert Milton. He brought suit against Smith H. Lewis (doing business 
as Lewis Motor Company) in the Circuit Court of Knox county, Tenn., to 
recover for his injuries, alleging that Milton, the driver, was the agent and 
employee of Lewis and at the time of the accident was operating the truck on 
an errand for him. Appellee had verdict and judgment against Lewis~ upon 
which execution issued on December 10, 1931. This execution and another, 
issued on December 28, 1931, were both returned “nulla bona.” 


Prior to the accident appellant had executed and delivered to Lewis an 
insurance policy styled “Garage Liability Policy.” This policy, in force at the 
time of the accident, has two coverage clauses. The pertinent provision of the 
first one is as follows: “Constitution Indemnity Company of Philadelphia * * * 
does insure the Assured named herein * * * against loss arising from the perils 
specifiaclly insured against as are herinafter set forth in respect of the operation 
of the Assured’s business as described herein. * * * ” Then ‘follows a “Schedule 
of Declarations,’ seven in number. The first, second, and third are material, 
and are: 

“Declarations 1. Name of Assured. Smith H. Lewis, and/or Lewis Motor 
Co., Inc. 
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“Declaration 2. Address of Assured. No. 1909-21 Magnolia Ave.; City or 
Town: Knoxville; County: Knox; State: Tenn. 


“Declaration 3. The Assured’s occupation, profession or business is: auto 
repair garage, and the Assured is Individual and corporation.” 

The relevant portion of the second coverage clause found under the heading 
“Insuring Agreements—Liability” is as follows: 


“A. Subject to the foregoing Declarations the Company does hereby agree 
to Insure the Assured against loss from the liability imposed by law upon the 
Assured on account of bodily injuries whether resulting fatally or not, suffered 
or alleged to have been suffered, within the Policy Period by any person or 
persons (other than an employe of the insured while engaged in the usual 
course of the trade, business, profession or occupation of the Assured) by 
reason of: * * * The ownership, maintenance and/or operation of any style, 
type or make of automobile, tracto1, or trailer for any and all business purposes 
and for pleasure use including such transportation or delivery of goods or 
merchandise for prospective purchasers as is strictly incidental to the demon- 
stration and sale of automobiles providing the accident or accidents causing 
such injuries occur during the policy period.” 

By virtue of a provision, concerning which there is no controversy, appellee 
brought suit against appellant in the Chancery Court of Knox county, Tenn., to 
recover the amount of the judgment and costs rendered against Lewis in the 
Circuit Court. The cause was removed to the District Court, where appellee 
was successful, and appellant brought the case here for review. 


[1] Appellant urges that it is not liable upon the judgment because the 
motor truck was not being operated at the time of the accident upon any business 
of Lewis but was being drive by Milton upon a wholly independent errand of 
the Lewis Motor Company, a corporation. This claim is founded upon the 
testimony of A. R. Baker, to the effect that Lewis had told him that the business 
was conducted through a corporation, of which Lewis was president, and A. Y. 
Burrows, a straw vice president. In further support of this defense appellant 
introduced a copy of the motion for a new trial made in the Circuit Court by 
counsel for Lewis, which alleged that the truck was the property of Lewis 
Motor Company, a corporation, and was not, at the time of its collision with 
appellee, on any business, or in the control of Lewis. 


The District Judge decided against this contention of appellant upon what 
we think is the preponderance of the relevant evidence and in accordance with 
settled principles we accept his finding. See Alliance Ins. Co. v. Alper-Savage 


Co., 19 F.(2d) 828, 830 (C. C. A. 6); Carey v. Donohue, 209 F. 328, 333 (C.C. 
A.6). 


[2-4] The introduction in the District Court of the motion for a new trial 
made in the Circuit Court was relevant only to the weight to be given to the 
testimony of Lewis, a witness for appellee. The testimony of Baker was com- 
petent for the same purpose only. Lewis himself testified that his business 
was never incorporated; that at one time he procured a charter for the Lewis 
Motor Company but being unable to organize under it he returned it. He 
denied the statement attributed to him by Baker. The decided weight of the 
evidence, evidently believed by the District Judge, is that, while Lewis was 
at the time of the injury to appellee operating an “auto repair garage” at 1909-21 
Magnolia Ave., Knoxville, as specified in declarations 2 and 3, he was, because 
his repair business was dull, also operating upon the first floor of the building 
an inside golf course; that the entire business, both repair shop and golf course, 
was his; that the truck in question belonged to him and that Milton, its driver, 
was in his employ. Lewis and Milton both testified, and the court found, that 
when the accident occurred Milton was driving to a store to purchase food, a 
portion of which was to be used at the home of Lewis, and the remainder to be 
made into sandwiches and sold to the patrons of the golf course. But the 
court was of the opinion that whether the food was to be used at one place or 
the other was not material because Clause A of the “Insuring Agreements— 
Liability” provided indemnity against loss by reason of the ownership and opera- 
tion of the motor truck “for any and all business purposes.” (Italics ours.) We 
concur. The relevant portions of Clause A are easily understood, and cover 















1342 The Insurance Law Journal, Vol. 82 [May, 1934 


losses caused by the motor truck while being used for any and all business 
purposes, and the purchase of food was of course a business purpose. Fa 

[5] Appellant urges that the phrase “for any and all business purposes” 
should be limited to a purpose directly connected with the operation of the 
assured’s business as it is described in declaration 3 of the schedule, to wit 
the “auto repair garage,” because the first insuring clause heretofore quoted 
provides indemnity only against loss arising from the operation of such specific 
business. We find no substantial basis for this contention. It overlooks the 
meanings of the words “any and all” in the phrase “any and all business pur- 
poses.” Further, if we follow such construction to its logical conclusion, we 
should be compelled to say in a proper case that before liability could accrue 
from the operation of a motor car under the clause “for pleasure use” such 
“pleasure use” must grow out of the business of the auto repair garage. This 
is nothing short of absurdity. It would also nullify the indemnity provision 
of Clause A for loss arising from injuries incident to the demonstration and 
sale of motor cars for such activities have no natural or logical connection with 
a repair shop. 

[6, 7] Finally, insurance policies of the character here involved are to be 
construed as other insurance policies generally. And, if after consideration of 
the two clauses in question, we were left with a feeling of uncertainty as to 
whether the meaning we have attributed to the policy was a correct one, it is, 
nevertheless, a permissible meaning, which we should adopt, upon the principle 
that in case of doubt the policy should be construed strictly against the party 
by whom it was written. Mutual Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 
174, 44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Philadelphia Ce- Co wv Fech- 
heimer, 220 F. 401, 417, Ann. Cas. 1917D, 64 (C. C. A. 6); National Surety Co. v. 
Veneer, Co., 66 F.(2d) 88, 91 (C. C. A. 6). 


The decree is aftirmed. 


BOUGON v. VOLUNTEERS OF AMERICA et al. No. 14575. 
Court of Appeal of Louisiana. Orleans. Jan. 2, 1934. 
151 Southern Reporter 797. 
8. INSURANCE. 


That automobile liability policy contained clause forbidding action against 
insurer until amount of loss was fixed by final judgment did not prevent person 
injured by operation of insured automobile from suing insurer directly, since 
statute intended to give direct right of action to injured person in cases where 
liability of insured is covered by terms of policy (Act No. 253 of 1918, § 1, as 
amended by Act No. 55 of 1930, § 2). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, and 
Mark M. Boatner, Judges. 


Suit by Paul Bougon against the Volunteers of America and the National 
Casualty Company. From a judgment of dismissal, plaintiff appeals. 

Reversed as to defendant Volunteers of America, and judgment directed for 
plaintiff; reversed and remanded as to defendant the National Casualty Company. 

M’Caleb & M’Caleb and E. Howard M’Caleb, Jr., all of New Orleans, for 
appellant. 

‘Deutsch & Kerrigan & Burke, of New Orleans, for appellees. 

WESTERFIELD, Judge. 

Plaintiff was injured by contact with a motortruck owned by the Volunteers 
of America and driven by one of its employees. He brought this suit against the 
owner of the truck and against its liability insurance carrier, the National Cas- 
ualty Company. The suit against the insurance company was dismissed upon an 
exception of no cause of action, whereupon the case as against the other defend- 
ant went to trial before a jury, with the result that a verdict was rendered and 
a judgment entered dismissing plaintiff’s suit against this defendant also. Plaintiff 
has appealed. 

Considering, first, the question of the liability of the defendant, the Vol- 
unteers of America, we find the facts to be that Paul Bougon, the plaintiff, a 
pedestrian, was injured on March 23, 1932, just after he had started to walk 
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across North Rampart street at its intersection with Toulouse street, by being 
knocked down by a motortruck owned by the defendant, and, at the time of the 
accident, operated in its interest by one of its employees. During the course of 
the trial, evidence was submitted tending to show that the Volunteers of America 
was an institution entirely devoted to charitable purposes, and, there being no 
countervailing proof, the fact was established and conceded by opposing counsel. 
The learned judge, a quo, charged the jury to the effect that, under the laws of 
this state, charitable institutions are not liable for the torts of their servants 
and employees, and that, if. they found from the evidence that defendant was 
a charitable institution, a verdict should be rendered in favor of defendant. [t is 
evident, therefore, that the action of the jury and the approval of its verdict by 
the judge of the trial court rested upon the idea of exemption of charitable 
organizations from the effect of the torts of their employees. 


The tort law of this state is stated with admirable succinctness in article 
2315 of our Revised Civil Code as follows: “Every act whatever of man that 
causes damages to another, obliges him by whose fault it happened to repair it. 
* * *” 

And in article 2320 of the Code the employer’s liability for the conduct of 
his employees is thus stated: “Masters and employers are answerable for the 
damage occasioned by their servants and overseers, in the exercise of the func- 
tions in which they are employed.” 


There are no exceptions mentioned in these articles, and we know of no law 
which has created any. In other states of the Union, where the common-law 
prevails, there has developed a jurisprudence based upon certain English cases, 
which have since been qualified and are not now followed in England, to the 
effect that charities are immune from liability upon the ground of public policy 
and other reasons, but particularly because of what is known as the “Trust Fund 
Doctrine.” This doctrine, it is said, will not permit the diversion of funds held 
in trust for charitable uses, because it would result in the destruction of the 
charity, and, since it is beyond the power of the trustees to divert them directly, 
they cannot do so indirectly. 14 A. L. R. p. 572, note 1. The proponents of this 
doctrine fail to take into account the fact that a diversion of the trust funds 
may be as effectively accomplished by improvident contractual action as by negli- 
gent tortious conduct. The principle of respondeat superior announced in this 
state by article 2320, Rev. Civ. Code (supra), it is said, can find no application 
to charitable organizations because “such corporations do not come within the 
main reason for the rule of public policy which supports the doctrine of respond- 
eat superior, because they derive no benefit from what their servants do in the 
sense of that personal and private gain, which is the real reason for the rule.” 
5 R. C. L. 376, and authorities cited under note 16. 

Under the articles of our Civil Code and under the common law as well, an 
individual is bound to make compensation for his negligent acts causing damage 
to others, whether his motives be charitable or otherwise. He is also obliged to 
compensate the recipient of his charity for an injury received in its negligent 
performance. If he undertakes to act through others, his employees, the situation 
is not changed: “Qui facit per alium facit per se.” Nor is the situation altered 
by the organization of a corporation for the carrying out of his purpose, 14 
A. L. R. p. 573, verbo “Charities.” However that may be, as we have said in 
other jurisdictions, and, we now add, to some extent in this, the courts have held 
that a charitable institution is not liable for the torts of its servants. Noble v. 
Hahnemann Hospital of Rochester, 112 App. Div. 663, 98 N. Y. S. 605; Fire Ins. 
Patrol v. Boyd, 120 Pa. 624, 15 A. 553, 1 L. R. A. 417, 6 Am. St. Rep. 745; 
Jackson y. Atlanta Goodwill Industries, 46 Ga. App. 425, 167 S. E. 702; Webb v. 
Vought et al., 127 Kan. 799, 275 P. 170; Jordan v. Touro Infirmary (La. App., 
Orleans Cir.) 123 So. 726; Thibodaux v. Sisters of Charity, 11 La. App. (2d 
Cir.) 423, 123 So. 466; Foye v. St. Francis Sanitarium, 2 La. App. (2d Cir.) 305. 

The Louisiana cases, beginning with Jordan v. Touro Infirmary, deal with 
the question of the right of a beneficiary of the charity to institute suit for dam- 
ages based upon the torts of its servants. In the Jordan Case, the decision rests 
upon the trust fund doctrine of the common-law courts, and holds that a patient 
in a hospital cannot maintain an action for damages caused by the negligence of 
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its employees—in that case a trained nurse—even though the patient was what is 
known as a “pay patient.” 

In Foye v. St. Francis Sanitarium it was held that the only obligations that a 
charitable institution owes to the public, whether “pay” or “charity” patients, js 
to select with care the persons who act as nurses, a doctrine somewhat more exten- 
sive than that announced in the Jordan Case. 

In Thibodaux v. Sisters of Charity the Court of Appeal of the Second Circuit, 
after citing the Jordan and Foye Cases, held that charities were not responsible to 
their beneficiaries, even though they were “pay” patients. 


But there is no case in Louisiana which has extended the doctrine of the Jor- 
dan Case so as to grant immunity to charitable corporations for the torts of their 
employees causing injuries to third persons, and, while there are a number of 
other jurisdictions in which the “Trust Fund Doctrine” has been so extended, the 
clear weight of authority elsewhere is to the contrary. In 5 R. C. L. pp. 377-379, 
verbo “Charities,” §§ 122 and 123, we read the following: 


“It is true that many of the courts have declared generally that those admin- 
istering a trust fund are not responsible for the torts of their agents, because dam- 
ages for such torts cannot be paid from the trust fund. That statement was first 
made in an early case in the House of Lords of England, but was afterwards de- 
declared incorrect by the same tribunal. It has been constantly repeated in many 
jurisdictions and has been used as the basis of some discussions. But a rule that 
a charitable corporation is exempt from liability for the negligence of its servants, 
resulting in injuries to strangers, must rest upon the argument that the advantages 
reaped by the public from such trusts justify the exemption. If such an argument 
is sound, and its soundness is seriously doubted, it should be addressed to the legis- 
lative branch of government, for the courts have no power to create the exemption 
or declare an immunity. 

“The proposition that trust funds cannot be used to compensate wrongs com- 
mitted by an agent of the trustee is not a correct statement of the law, and the 
wisdom even of exempting a charitable institution from liability in tort to its 
beneficiaries is not entirely free from doubt. To extend this exemption so as to 
leave the institution free from responsibility to all persons is to place an institu- 
tion above the law, which can be of advantage neither to the public nor, in any true 
sense, to the charity itself. Accordingly it is usually held that a charitable 
corporation is liable for the negligence of its servants where an injury is inflicted 
on a stranger. While the reason given for the exemption of a charitable corpora- 
tion from liability for the negligence of its servants, that to allow a recovery 
would tend to thwart the purposes of the trust, may, with some degree of logic, be 
applicable where the injured person was at the time of the injury receiving the 
benefit of the charity, there is no ground upon which it may be held that the rights 
of those who are not beneficiaries of a trust can in any way be affected by the will 
of its founder. The rights of such persons are those created by general laws, and 
the duties of those administering the trust to respect those rights are also created 
by general laws. The doctrine that the will of an individual shall exempt either 
persons or property from the operation of general laws is inconsistent with the 
fundamental idea of government. It permits the will of the subject to nullify the 
will of the people. Nor is there any ground upon which a court can hold that 
effect can be given to that will when it relates to property devised or conveyed for 
the purpose of a charitable trust. The conclusion is that corporations administer- 
ing a charitable trust, like all other corporations, are subject to the general laws 
of the land, and cannot, therefore, claim exemption from responsibility for the 
torts of their agents, unless that claim is based on a contract with the person in- 
jured by such a tort. The failure of a charitable association to discharge a non- 
delegable duty renders it liable to its servants and employees who are injured in 
consequence of such neglect.” 

It is interesting to note, though the matter is not pertinent here, that in at least 
some of those jurisdictions which apply the trust fund doctrine to strangers it has 
been held that, even where the charity is protected by an indemnity insurance pol- 
icy, no recovery can be had, notwithstanding the fact that no diversion of trust 
funds would result. In other words, a third person cannot recover from a char- 
itable organization for the effect of the negligence of its servants, hecause 


it 
AL 
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would result in the diversion of trust funds, but, whether there be a diversion of 
trust funds or not, there can be no recovery for the same reason. Levy v. Superior 
Court, 74 Cal. App. 171, 239 P. 1100; Enman y. Trustees of Boston University, 270 
Mass. 299, 170 N. E. 43. 

Our conclusion on this point is that the plaintiff has a right of action against 
the defendant charitable organization. 

On the merits, it appears that the plaintiff, who had just emerged from a soft 
drink establishment on the southwest corner of North Rampart and Toulouse 
streets with several companions, started to cross to the northeast corner of the 
intersection, and had just stepped from the curbing when he was run into by the 
side of a truck of the defendant, which had turned the corner of North Rampart 
street into Toulouse street. The charges of negligence against the driver of the 
truck, as set forth in the petition, are that he was not maintaining a proper lookout 
and failed to give a warning of his approach; that he was driving at an excessive 
rate of speed and in violation of the traffic ordinance of the city of New Orleans, 
No. 13702, C. C. S. It is the contention of defendant that Bougon was responsible 
for the accident because he was attempting to cross Rampart street diagonally, 
without looking in the direction of traffic moving on that street. Neville v. Postal 
Telegraph Cable Co., 13 La. App. 76, 126 So. 720. But the plaintiff did look in the 
direction of North Rampart street traffic, and, whether his intention was to cross 
that street diagonally or not, he had only just stepped from the curb when the 
truck, which admittedly had turned the corner, struck him. He saw the truck and 
the driver of the truck saw him. The evidence in the record is overwhelmingly to 
the effect that the truck turned the corner at an excessive rate of speed, which is 
estimated to have been about thirty miles per hour, in violation of the city ordi- 
nance, article 6, section 5, paragraph A, which provides that: “A vehicle turning 
into another street to the right shall first give the proper hand signal indicating 
his intention and shall turn the corner as near the right hand curb as practicable, 
at a speed not to exceed ten miles per hour.” 

In our opinion, the accident was caused by the excessive speed and the failure 
to give proper warning of the intention to turn the corner, which is also estab- 
lished by the evidence. 

Our conclusion on the merits is that plaintiff should recover. 

On the question of plaintiff's right of action against National Casualty Com- 
pany, defendant’s insurance carrier, the case turns upon the interpretation of 
Act No. 55 of 1930, § 2, amending section 1 of Act No. 253.of 1918, in the follow- 
ing words: 

“That, after the passage of this act, it shall be illegal for any company to 
fissue any policy against liability unless it contains a provision to the effect that 
the insolvency or bankruptcy of the assured shall not release the company from 
the payment of damages for injury sustained or loss occasioned during the 
life of the policy, and any judgment which may be rendered against the assured 
for which the insurer is liable, which shall have become executory, shall be 
deemed prima facie evidence of the insolvency of the assured, and an action 
may thereafter be maintained within the terms and limits of the policy by the 
injured person or his or her heirs against the insurer company. Provided 
further that the injured person or his or her heirs, at their option, shall have 
a right of direct action against the insurer company within the terms, and 
limits of the policy, in the parish where the accident or injury occurred, or in 
the parish where the assured has his domicile, and said action may be brought 
either against the insurer company alone or against both the assured and the 
insurer company, jointly and in solido. 

“Provided that nothing contained in this act shall be construed to affect 


the provisions of the policy contract if the same are not in violation of the laws 
of this State. 


“It being the intent of this act that any action brought hereunder shall be 
subject to all of the lawful conditions of the policy contract and the defenses 
which could be urged by the insurer to a direct action brought by the insured; 
provided the term and conditions of such policy contract are not in violation 
of the laws of this State.” 


The contention of the defendant is that the act only gives the injured per- 
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son a direct action against the insurer when there is no clause in the insurance 
‘contract forbidding such action, and that, in the insurance policy which had 
been issued by the National Casualty Company in this case, there is a clause 
forbidding any action against the insurance company by any person until “the 
amount of loss shall have been fixed either by a final judgment against the 
assured by the court of last resort, after trial of the issue, or by agreement 
between the parties with the written consent of the company.” This construc- 
tion of the act is said to be justified by the language italicized by counsel and as 
follows: “Subject to ail the lawful conditions of the policy contract and the 


defenses which could be urged by the insurer to a direct action brought by the 
insured.” 


These words, it is argued, constitute a qualification of the right of action 
given to a third person under the act so as to limit to cases in which the policy 
does not forbid such actions. The Act No. 55 of 1930, the provisions of which 
we have been discussing, was, it is claimed, enacted by the Legislature in the 
interest of insurance companies, who are said to have been aggrieved by the 
ruling of this court in Edwards v. Fidelity & Casualty Company of New York, 
11 La. App. 176, 123 So. 162, interpreting Act No. 253 of 1918, wherein we held 
that, under a provision of that act which required the insurance company to 
insert in all policies issued in this state a clause permitting the maintenance of 
an action against it by the injured person “within the terms and limits of the 
policy,” a direct action could be maintained against an insurance company not- 
withstanding a provision in the policy to the effect that the assured was bound 
to give immediate notice of any accident covered by the policy and the failure 
of the company te receive any notice until eleven months after the accident 
occurred, on the ground that those provisions in the policy were not applicable 
to third persons. 


Whatever reason there was for the amendment of Act No. 253 of 1918 by 
Act. No. 55 of 1930, we are very loath to believe that it was accomplished, as 
counsel suggested, by insurance companies doing business in this state, because 
our knowledge of the capacity and professional skill of counsel representing 
these corporations is such as to preclude the thought that so inartistic a statute 
could have originated in such capable source. In so far as the language of the 
statute purports to limit an action by a third person to such as might have been 
brought by the insured against the insurer, it is a manifest absurdity. The 
foundation of the action of the insured is in contract, to which the injured party 
is a stranger, except in so far as the statutory provisions may be incorporated 
in the policy. The basis of the action by the injured party is negligence, or tort; 
that of the insured a contract of indemnity. 

The insurer in its contract of insurance undertakes to indemnify the insured 
against “loss from the liability imposed by law upon the assured. for damages on 
account of bodily injuries including death resulting therefrom accidentally suf- 
fered or alleged to have been suffered within the policy period by any person or 
persons by reason of the ownership, maintenance or use (including loading or 
unloading) of any autombiles described in the schedule.” It contains a number of 
other clauses qualifying the obligations of the insurer, as, for example, the pro- 
vision with respect to immediate notice which we considered in Edwards v. 
Fidelity & Casualty Co. of N. Y., supra, and the provision requiring that the 
assured shall render all possible co-operation and assistance to the insurer in the 
conduct of legal proceedings growing out of an accident. Referring to this latter 
provision with respect to co-operation, it would be ridiculous to say that an 
injured person could only maintain an action against an insurer by co-operating 
with the insurer to defeat his own action, so that it is obvious that the statute 
does not mean to limit the action of the injured party to situations where the 
insured would have a right of action against the insurer. In our opinion, this 
particular section of the act intends to limit the action of the third person against 
the insurer to such cases as would involve a liability of the insured and within 
the coverage of the policy. This was the view we entertained with respect to the 
former act. No. 253 of 1918, considered in the Edwards Case, and we do not 


believe that Act No. 55 of 1930, amending the act of 1918, has made any change ~ 
in this respect. 
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But there must have been some legislative purpose in amending section 1 of 
Act No. 253 of 1918 by Act No. 55 of 1930 (section 2), and we believe a com- 
parison of the two acts will reveal it. The act of 1918, with the exception of the 
repealing clause and a declaration as to the date of its effective application, is in 
two sections. Section 1 declares that it shall be illegal for any company doing 
business in this state to issue a policy against liability “unless it contains a pro- 
vision to the effect that the insolvency or bankruptcy of the assured shall not 
release the company from the payment of damages for injury sustained or loss 
occasioned during the life of the policy, and, in case of such insolvency or 
bankruptcy, an action may be maintained within the terms and limits of the 
policy by the injured person or his or her heirs, against the insurer company.” 
Section 2 of the act denounces its violation as a misdemeanor punishable by fine 
of not less than $50 and not more than $500. So that this act declares that 
the bankruptcy of the assured shall not release the company from liability and 
permits the injured person, in the event of such insolvency, to maintain a direct 
action against the insurance company. The amending act, Act No. 55 of 1930, 
goes very much further. It repeats what is said in the first section of the act 
of 1918, and then declares that the insolvency of the surety shall be prima facie 
established when a judgment against him shall become executory, a provision 
which is not found in the act of 1918 and an enlargement upon the right of 
the injured person to that extent. The amending act, however, goes much fur- 
ther and gives to the injured person a “right of direct action against the 
insurer company within the terms, and limits of the policy, in the parish where 
the accident or injury occurred, or in the parish where the assured has his 
domicile, and said action may be brought either against the insurer company 
alone or against both the assured and insurer company, jointly and in solido.” 
Then follows the provision that nothing in the act shall be construed to affect 
the provisions of the policy if they are not in violation of the laws of the 
. state and a declaration of the intent of the Legislature to subject actions brought 
under its authority to the lawful conditions of the policy contract, and then the 
confusing statement that defenses which could be urged by the insurer in an 
action by the insured may be urged against the injured person bringing the suit 
under the authority of this section, which we have already discussed. The 
Edwards Case was brought under the provisions of the act of 1918, which gave 
a direct action to the injured party only in the event of the insolvency of the 
insured, so that one of the questions in that case was how the insolvency of 
the insured should be made manifest, defendant contending that it must first be 
proven judicially. In expressing our disapproval of this contention, we pointed 
out that there are two kinds of insolvency recognized in our law, actual and 
declared, and that all that plaintiff need show was actual insolvency, which 
could be established by a return of “nulla bona” in execution of a judgment. To 
quote from the opinion: “We are convinced that what the statute intended and 
what the policy meant was that the injured party, as soon as he had the right 
to execute the judgment against the assured, and as soon as he was unsuccessful 
in the exercise of that right, should have a cause of action against the insurer.” 


It will thus be seen that, whether intentional or otherwise, the act of 1930, 
far from destroying or qualifying the effect of the decision in the Edwards 
Case, enlarged upon it by making certain of the conclusion we had reached upon 
the subject of insolvency in giving it the status of a legislative enactment. Fur- 
thermore, the amending statute greatly increased the privilege of the injured 
person by conferring a right of direct action against the insurer without the 
necessity of establishing the bankruptcy of the insured and in advance of the 
securing of a judgment against it by joining the assured and the insurance 
company in the original action, or by suing the insured alone, or the insurer 
alone, and this the act declares may be done in the parish where the accident 
or injury occurred, or in the parish where the assured has his domicile. 


Considering both acts together, the act of 1918 and the act of 1930, it seems 
to us too plain for argument that it represents a determination upon the part 
of the Legislature to extend the rights of an injured party as against the 
insurer. In the beginning, an action could only be maintained in the event 
of the insolvency of the insured. Later this right of action was facilitated by a 
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definition of insolvency and a conditional right of action conferred unrelated 
to the insolvency of the insured and capable of being exercised initially as 
against the insurer alone, or in conjunction with the insured as a solidary obli- 
gation. 

Just a word about the Edwards Case, which, we are informed, has met with 
considerable criticism, as distinguished an authority as the Supreme Court of 
California having declared that it is clearly against the great weight of authority. 
Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13. We 
realize that the current of judicial authority is usually right, and therefore that 
we are probably wrong, but, if so, the mists of misunderstanding have not clear- 
ed. and we are still enveloped in the Plutonian darkness of error, for we arise 
from a reconsideration of that case with a new and more abiding faith in its 
correctness. 

Much has been said during the oral argument of this case concerning the 
hardship to the insurer which the interpretation of the statute we have adopted 
would involve. If there be any injustice to the insurer as a result of this statute, 
the obvious relief is through legislative action. But, if we may be pardoned for 
expressing an opinion not necessary to the decision of the case, we cannot under- 
stand how any unusual burden could be placed upon the insurer by the act as 
we have interpreted it. In the first place, an insurance company sells insurance 
just as a merchant sells flour, or bacon, or eggs, and his business, like that of the 
merchant, is conducted for profit, and, like the merchant, his profit is based upon 
the cost of the commodity he sells. Therefore, if in order to comply with the 
public policy of the state of Louisiana, the insurer’s product is made more costly, 
the selling price or premium will be increased accordingly. If it be objected 
that the analogy is not appropriate because the merchant can estimate his cost 
with greater certainty because of the fact that the insurer’s cost is determined 
by fortuitous events, such as the happening of an automobile accident, we reply 
that it is a matter of common knowledge that insurance companies, by tabulating 
their experience over a number of years, determine with an uncanny accuracy the 
risk involved in any particular hazard insured against. Take life insurance, 
for example, the most hazardous of all, because the only thing certain about 
life is its uncertainty, and yet there has been compiled a chart, or table known 
as the American Experience Table of Mortality, which enables the life insurance 
companies to estimate the cost of doing business with about the same precision 
as the flour merchant. 

[9] In conclusion we are of opinion that the judgment in favor of the 
Volunteers of America and dismissing plaintiff’s suit was erroneous, and that the 
judgment maintaining the exception of no cause of action and dismissing plain- 
tiff’s suit against the National Casualty Company was also erroneous. With 
regard to the National Casualty Company, the case must be remanded since the 
exception was maintained in limine and it has not had its day in court. 

[10] Plaintiff's injuries were not serious. He suffered contusions and abras- 
ions of his right side, face, and ear. His physician compelled him to remain 
in bed for two weeks because of his apprehension that pleurisy might develop, 
but his fears were not realized, due, possibly, to the care and attention given his 
patient. Plaintiff's expenses for doctor’s bill, X-ray, drugs, loss of clothing, and 
exe-glasses ruined in the accident, etc., amounted to $244.50. We will allow an 
additional $500 for pain and suffering, making a total of $744.50. 

For the reasons assigned, the judgment in favor of the Volunteers of America 
and against Paul Bougon is reversed, and it is now ordered that there be judg- 
ment in favor of Paul Bougon and against the Volunteers of America in the 
full sum of $744.50, with legal interest from judicial demand and all costs. 


It is further ordered that the judgment maintaining the exception of no 
cause of action filed on behalf of the defendant National Casualty Company be 
reversed, and the case as to this defendant remanded to the civil district court 
for further proceedings according to law and consistent with the views herein 
expressed. 

Reversed in part: reversed and remanded in part. 
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TUCK v. HARMON et al. No. 4549. 
Court of Appeal of Louisiana. Second Circuit. Jan. 3, 1934. 
151 Southern Reporter 803. 
6. INSURANCE. 


Statute granting direct right of action against automobile insurer to person 
injured by operation of automobile conferred procedural and not substantive 
right (Act No. 55 of 1930, § 2, amending Act No. 253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 59144.) 

7. INSURANCE. 

In action for injuries sustained in automobile collision, petition alleging that 
insurer, sued jointly with insured, insured owner of automobile or any adult 
members of household against loss, without alleging that policy was for pro- 
tection of insured or benefit of third parties, /ield to state cause of action against 
insurer (Act No. 55 of 1930, § 2, amending Act No. 253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. Frank 
McInnis, Judge. 

Suit by Mrs. Ida Belle Tuck against Robert G. Harmon and others. From 
a judgement against all defendants in solido, defendants appeal, and plaintiff 
answers the appeal. ; 

Reversed as to defendant Robert G. Harmon; and amended and affirmed as 
to the other defendants. 

Thompson & Thompson, of Monroe, for appellants. 

Lester & Harper, of Monroc, for appellee. 

Mus, Judge. 


On May 1, 1932, in the city of Monroe, La., an automobile owned by Robert 
G. Harmon, in which his wife was driving alone, collided with the car owned 
and driven by H. D. Tuck, under such circumstances that the issue of negligence 
on the part of Mrs. Harmon is not contested. This action is brought by Mrs. 
'da Belle Tuck, wife of H. D. Tuck, who was riding on the front seat beside 
her husband at the time of the accident. The force of the collision threw her 
forward so that her knees struck the instrument board with such violence as to 
cause a sacroiliac sprain. The only questions presented then are the liability of 
the different defendants—the suit being brought against Mr. and Mrs. Harmon 
and their insurer, the Commercial Standard Insurance Company, of Dallas, 
Tex.—and the quantum of damages. 

In the lower court there was judgment in favor of plaintiff against the 
three defendants, in solido, for $5,000, the amount covered by the insurance 
policy, and for an additional amount of $1,500 against Robert G. Harmon and 
wife, in solido—an allowance in all of $6,500. From this judgment all of the 
defendants have appealed and plaintiff has answered the appeal praying that 
the judgment be increased to $15,500, the amount prayed for. " 

[1] Before answering to the merits, all defendants filed an excepion of no 
cause or right of action. As to Robert G. Harmon, the allegations of the peti- 
tion are: “That said automobile was maintained and used by said Robert G. 
Harmon for the pleasure and convenience of himself and family; that Mrs. 
Harmon was authorized by her husband, Robert G. Harmon, to use said car as 
and when she desired.” The mere granting of authority to use a car as and 
when desired does not constitute the grantee the agent of the grantor. Were 


it otherwise, the owner would be liable for the acts of any one to whom he 
had loaned his car. 


_ [2] What is known as the “family purpose” doctrine has no application in 
this state. Globe Indemnity Co. v. Quesenberry et ux. 1 La. App. 364; Davis 
v. Shaw (La. App.) 142 So. 301. 


13] Article 9 of the petition alleges further: “That on the evening of the 
accident, Mrs. Harmon was on a trip or mission for her husband, and was, 
therefore, acting in the capacity of agent for her said husband, Robert G. 
Harmon.” There being no allegations of fact in the petition to support these 


conclusions, no cause of action is stated. State v. Hackley, Hume & Joyce, 124 
La. 854, 50 So. 772. 
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The exception as to Robert G Harmon should have been sustained. It 
was correctly overruled as to Mrs. Harmon. 

[4,5] Nor could Harmon be held on the merits. At the time of the accident 
he was away from home. Friends of his driving to Monroe met with trouble 
and phoned the Harmon home to ask that he drive out and bring them in. Mrs. 
Harmon received the message and, without communicating with her husband, 
responded to the call. The collision occurred while she was returning home 
in the family car after completing this mission. There is no question as to the 
liability of Mrs. Harmon, under article 2315 of the Civil Code, for the damage 
caused by her fault. However, there is no provision in the Code making the 
husband, because of the marital relationship, liable for the torts of his wife. 
To render him so liable, where he is not present, it must be shown that the 
wife was acting as his agent, or was using the car for the purposes of the com- 
munity. Durel v. Flach, 1 La. App. 758; McClure v. McMartin, 104 La. 496, 
29 So. 227. 

There is no evidence to show that Harmon had given his wife any general 
instructions or authority to go out and bring in his distressed friends. He could 
not have done so in regard to the particular trip, of which he had no knowledge. 
He has never in any way ratified the action of his wife or made it his own. 
The trip was not in any way a community affair. The wife, who did not take 
the stand, may have correctly assumed that, if her husband had been present, 
he would have himself gone, but this, so far as the evidence shows, was merely 
an assumption and could not constitute agency. li the wife was the agent of 
any one, it was of the friends to whose call she responded gratuitously, in the 
same way that a public garage would have done for hire. She acted on her own 
initiative. 

[6, 7] As to the defendant insurer, the allegations of article 8 of the petition 
are: “That said Hudson sedan automobile was covered by a policy of public 
liability insurance, issued by the Commercial Standard Insurance Company, of 
Dallas, Texas, insuring Mr. Robert G. Harmon or any adult member of his 
household, against loss on account of injury to any person caused by the oper- 
ation of said automobile.” The exception as to the insurer is aimed at the 
failure of the petition to contain any allegation that under its terms the policy 
was for the protection of or inured to the benefit of injured third parties. In 
Lacy v. Lucky, 19 La. App. 743, 140 So. 857, the court held that, without such 
allegation, no cause of action is stated against the Insurance company sued 
jointly with its insured by a third person who has suffered injury by the oper- 
ation of the car covered by the policy 

Act No. 55 of 1930, § 2, amending Act No. 253 of 1918, § 1; reads in part, 
“* * * Provided further that the injured person or his or her heirs, at their 
option, shall have a right of direct action against the insurer company within 
the terms, and limits of the policy, in the parish where the accident or injury 
oceurred, or in the parish where the assured has his domicile, and said action 
may be brought either against the insurer company alone or against both the 
assured and the insurer company, jointly and in solido.” 

In Rossville Commercial Alcohol Corp. vy. Dennis Sheen Transfer Co., 18 
La. App. 725, 138 So. 183, 188, we find the following: “We feel that the purpose of 
both statutes was to guarantce to an injured party his right to recover from 
the insurer of a person liable to him.” 


Again: “* * * Both, as we have said, have for their object the protection of 
the right of an injured party to recover from the insurer of the party at fault.” 

If the policy contained a stipulation that it was for the protection of third 
persons and inured to their benefit when injured by the assured, there would be 
no oceasion for the act. The right to sue the insurer direct would then result 
irom the contract itself, and not by the operation of law. While the policy in 
this case is not attached to the petition nor filed in evidence owing to the failure 
of plaintiff to procure its production on a subpoena duces tecum directed to 
Robert G. Harmon it is probable that it contains no such stipulation. Contain- 
ing none, necessarily the petition could not truthfully contain any allegation that 
it did. If the decision in Lacy v. Lucky is correct, insurance companics can 
defeat the purpose of Act No. 55 ot 1930, by simply omitting from their policies 
any stipulation in favor of third persons. 
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In Rambin v. Southern Sales Co. (La. App.) 145 So. 46, 49, it is held that the 
words within “the terms and limits of the policy” do not include any terms incon- 
sistent with the act; that “the direct right of action is plainly granted by the 
simple wording of the act.” Baden v. Globe Indemnity Co. (La. App.) 146 
So. 784, follows the Rambin Case. The right granted under Act No. 55 of 1930 
was procedural and not substantive. Gager v. Teche Transfer Co. (La. App.) 
143 So. 52. 

We think then that the Lacy v. Lucky Case is overruled by the later decision 
in Rambin v. Southern Sales Company, decided by the same court, and that the 
exception of no cause or right of action as to the insurance company was correctly 
overruled. 

[8] D. M. Doughty, local agent for the insurance company, testified as to 
the issuance of the policy, and that it was what is called a public liability and 
publi¢ damage policy with a $5,000 limit as to one person; that it had the omni- 
bus or extended coverage clause covering loss by reason of accident of any adult 
member of Mr. Harmon’s family. In view of Harmon’s testimony that the 
policy had been lost or destroyed, this parol testimony was clearly admissible 
and establishes the fact that Mrs. Harmon was insured against loss by it. The 
right of direct action against the insurer being granted plaintiff by Act 55 of 
1930, Mrs. Harmon and the insurance company are liable in solido for whatever 
damages Mrs. Tuck has alleged and proved that she sustained by reason of the 
collision, which is the basis of this suit. 

{[9] Mrs. Tuck’s knees struck the instrument board of the car with such 
force that her back was severely injured. In addition to this, she suffered minor 
bruises and abrasions and a small scalp wound. She was taken to a local sani- 
tarium and after examination sent home, where she remained in bed for a period 
of about five weeks. After that and up to the time of the trial, she was up and 
down, but unable to attend to any of her household duties or to care for her eight 
year old adopted child. After the accident, she suffered severe pains in the 
region of the back, thighs, and abdomen. She is extremely nervous and, due to 
the pain and nervousness, has, in the seven months elapsing between the time of 
the accident and that of trial, declined in weight from 170 to 130 pounds. At 
the time of trial, she was 37 years of age. Three physicians appearing for plain- 
tiff say that she is suffering from sacroiliac sprain and neurosis. They see no 
evidences of pain when she is in a normal position, but testify that, when bend- 
ing or moving, she appears to suffer considerably; that any pressure in the region 
of the small of her back appears to cause considerable pain. None of these 
experts will say that her condition is permanent. One says that he sees no 
reason why it should be permanent. Another says that he thinks it is. Con- 
sidering all of this testimony, we find that neither the permanency nor the dura- 
tion of her disability is proven with certainty. Her trouble may be permanent 
or it may clear up in a year. Its duration is entirely problematical. Her nervous 
condition showed no improvement at the time of trial. At that time there was 
some rigidity in the back which prevented her from bending forward so that 
she could pick up objects from the floor, or sidewise, without extreme pain. 

Defendants offer only one witness in the case, a physician, who finds that the 
plaintiff complains of the subjective symptoms described above, but that he can 
find no physical reason for them. 

We are satisfied, as’ was the trial judge, that plaintiff is suffering from 
sacroiliac sprain and extreme nervousness and that her condition is serious, 
but not necessarily permanent. There is nothing from which we can determine 
her period of disability. In this case, we can not, as in those arising under the 
Workmen’s Compensation Act (Act No. 20 of 1914, as amended), allow com- 
pensation during a period of disability, but must adopt an arbitrary award. The 
injuries in this case are strikingly similar to those suffered by Mrs. Rambin in 
the case of Rambin v. Southern Sales Co., supra. In that case, on the question 
of Mrs. Rambin’s injuries, which were received in a like accident, Dr. George 
Quinn says that when he first saw her in the sanitarium she was on a stretcher 
and in intense pain; that she had bruises, contusions, and soreness generalized 
over her bedy: that she had two teeth knocked out; that she had a large bruised 
spot over the side of her chest; that she had a split in her left hand between 
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her index and her middle fingers, extending down to the palm of her hand, 
about one or one and one-third inches in length; that most of her pain appeared 
to be from her back injury and in the upper part of her back and chest. 
asked: “What diagnosis would you make of her condition?” 

He answered: “Sacro-iliac sprain and generalized bruises, lacerated wound 
on her left hand, and also a fracture or breaking out of a couple of teeth she 
had there.” 

The court found from all of the evidence that: “As to Mrs. Rambin, at 
the time of the trial, which was fully seven months after her injuries, she was 
still confined to her bed and only able to sit up a few minutes at a time at 
intervals. It is estimated, however, by Dr. Gorton that after about six or eight 
months more she would, or should, be recovered. However, as his testimony 
shows, he merely expressed it as ‘probable’ that she would be able to do her 
usual household duties after six or eight months more. All the testimony shows 
that both plaintiffs suffered and are still suffering considerable physical pain, 
and which conditions are likely to continue for some time to come, more especially 
in the case of Mrs. Rambin.” 

In that case, Mrs. Rambin was allowed $3,000. The only difference between 
her injuries and those suffered by plaintiff in the present action is in the degree 
of Mrs. Tuck’s nervous condition. From the testimony, it appears that this con- 
dition is very much more aggravated than in the case of Mrs. Rambin. We 
therefore conclude that she is entitled to more compensation than the former. 
Our best judgment is that the recovery in this case should be in the sum of 
$4,000. 

For the reasons above assigned, the judgment appealed from is reversed as 
to Robert G. Harmon. The exception of no cause or right of action filed by 
him is sustained and plaintiff’s demand as to him dismissed. The judgment as 
to Mrs. Robert G. Harmon and Commercial Standard Insurance Company, of 
Dallas, Tex., is amended by reducing the amount allowed to $4,000, and, as 
amended, is affirmed; plaintiff to pay the cost of appeal. 


He was 


TUCK v. HARMON et al. No. 4550. 
Court of. Appeal of Louisiana. Second Circuit. 
Jan. 3, 1934. 
151 Southern Reporter 806. 
1. INSURANCE. 

In suit for damages to automobile caused by collision, petition against insurer 
of hushand’s automobile, alleging that insurer insured husband or any adult 
member of household against loss because of injury to any person in operation 
of automobile, stated no cause of action, since suit was for property damage 
only. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Fourth Judicial District Court, Parish of Ouachita; J. Frank 
McInnis, Judge. 

Suit by Henry D. Tuck against Robert G. Harmon, the Commercial Standard 
Insurance Company, and Mrs. Robert G. Harmon. From a judgment for plain- 
tiff against all defendants in solido, defendants appeal. 

Reversed as to Robert G. Harmon and the Commercial Standard Insurance 
Company; amended and affirmed as to Mrs. Robert G. Harmon. 


Thompson & Thompson and Munholland & Munholland, all of Monroe, for 
appellants. 


Lester & Harper, of Monroe, for appellee. 

Mitts, Judge. 

This is a companion case to that of Ida Belle Tuck versus the same defend- 
ants, this day decided (La. App.) 151 So. 803. In the former case, the wife 
was claiming damages for personal injuries received in the same accident on 
account of which the husband is now demanding $78.65 for repairs to his car, 
and $75 for storage and deterioration during the time the car was held by the 
repairer because of the inability of the owner to pay the above charges. 

In an amended petition filed after the interposition on the part of all defend- 
ants and overruling of an exception of no cause or right of action, plaintiff 
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prays for an additional sum of $500, the charge of the physician attending his 
wite. 

Defendants answered “specially saving and reserving their rights and benefits 
under the exceptions heretofore filed herein,” and at the time of trial renewed 
their exception of no cause or right of action. 

After due trial there was judgment in favor of plaintiff and against all 
three defendants in solido for $603.65, with interest and costs, from which defend- 
ants have appealed. 

The exception of no right of action filed by Robert G. Harmon should have 
been sustained for the reason given in the suit of Mrs. Tuck, which was that 
under the circumstances shown he was not responsible for the torts of his wife. 

[1] As to the insurance company, the only allegation in the petition tending 
to establish liability on its part reads as follows: “That said Hudson sedan 
automobile was covered by a policy of public liability insurance, issued by the 
Commercial Standard Insurance Company, of Dallas, Texas, insuring Mr. Rob- 
ert G. Harmon, or any adult member of his household, against loss on account 
of injury to any person caused by the operation of said automobile.” 

As the original petition alleged only property damage and not personal 
injuries, the exception of no cause of action filed by the insurance company 
should have been sustained and plaintiff’s suit dismissed as to it at the time the 
exception was overruled. 

{2, 3] The supplemental and amended petition, being for doctors’ bills 
incurred because of personal injuries, taken in conjunction with the original 
petition, does state a cause of action as to the insurance. But after an exception 
of no cause or right of action is, or should have been, sustained, an amendment 
comes too late, as there is then nothing to amend. Tremont Lumber Co. v. May, 
143 La. 389, 78 So. 650, 652. 

In the Tremont Lumber Company Case it was held, under the same circum- 
stances: “The amendment should not have been allowed. A petition upon which 
no judgment can be pronounced does not show a cause of action; and a petition 
which does not show a cause of action is, legally speaking, no petition, and 
hence cannot be amended.” See the cited cases and Harris v. Louisiana State 
Normal College, 18 La. App. 270, 134 So. 308, 138 So. 182. 


In the Tremont Lumber Company Case, the court did say that such an 
amended petition can be considered as the beginning of the suit, “the suit must 
be considered as dating only from such filing, and not from the filing of the 
original petition: and the supplemental petition must be served upon the defend- 
ant, and the delays for answering must be allowed as in the case of an original 
petition.” 

But this statement of the law was overruled in the opinion on rehearing, 
wherein Justice Monroe says: “In fact, whilst it is well settled that no amend- 
ment can be allowed after an exception of no cause of action has been sustained, 
and while there is a certain limit beyond which a court cannot go in allowing 
amendments after issue joined, the matter of allowing amendments before such 
action has been taken is practically left to the discretion of the trial judge. 
***" See, also, Hart & Co. v. Bowie, 34 La. Ann. 323; Raymond v. Palmer, 
35 La. Ann. 276. 

As the amended petition in the case, unsupported by the original petition, is 
lacking in essential allegations to form the basis of a new suit, and as the rights 
of defendants were preserved by timely reservation, the amended petition and 
the testimony under it admitted under reservation of defendants’ rights cannot 


be considered. The exception of no cause of action should have been sustained 
as to the insurance company. 


[4] As to the remaining defendant, Mrs. Robert G. Harmon, we find that of 
the amount allowed for repairs, was an item of $30 for six months’ storage, 
due solely to the inability of plaintiff to pay the bill for repairs. We think this 
should have been disallowed, reducing the amount of repairs to $73.65. 

The doctors’ bill is properly proven and is a just claim against her. 

The judgment appealed from is reversed as to Robert G. Harmon and the 
Commercial Standard Insurance Company. As to them judgment is now ren- 
dered sustaining the exception of no right of action as to Robert G. Harmon, 
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and no cause of action as to the Commercial Standard Insurance Company, 
and dismissing plaintiff's suit as to them at his cost. 

As to Mrs. Robert G. Harmon, the judgment is amended by reducing the 
amount allowed to $573.65, and, as amended, affirmed; plaintiff to pay all cost 
of appeal. 


MATHEWSON v. COLPITTS. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 29, 1933. 
18§ Northeastern Reporter 601. 
4. INSURANCE. 


Person injured by insured automobile may have insurance money applied 
to satisfaction of claim for damages only after claim against insured is reduced 
to judgment or equivalent (G. L. [Ter. Ed.] c. 175, § 113). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

5. INSURANCE. 

Statute giving judgment creditor right to have insurance money applied to 
satisfaction of claim for damages caused by insured automobile confers right 
against insurer ancillary to primary right against insured (G. L. [Ter. Ed.] c. 175, 
§ 113). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6 INSURANCE. , ; ; 

Person injured by insured automobile may establish right. equivalent to 
judgment against insured by award of claim against insurer in receivership 
proceedings (G. L. [Ter. Ed.] ¢. 175, § 113). 

(For other cases, see Insurance, Dec. Dig. § 70.) 

Report from Superior Court, Suffolk County ; Patrick M. Keating, Judge. 

Action of tort by Carrie E. Mathewson against Ernest G. Colpitts. Verdict 

plaintiff for $3,500, and case reported to Supreme Judicial Court. 


Judgment on the verdict. ; 

Charles S. Walkup, Jr., of Boston, for plaintiff. 

Percy A. Guthrie, of Boston, for defendant. 

Rucc, Chief Justice. 

This is an action of tort to recover compensation for personal injuries caused 
to the plaintiff by being struck by an automobile owned and negligently operated 
by the defendant. The answer of the defendant set up a general denial and 
contributory negligence of the plaintiff. It was agreed in the Superior Court 
that the defendant was insured in a mutual insurance company, which after the 
accident went into the hands of a receiver, and that the plaintiff was awarded 
by the receiver $1,200 on account of these injuries, which she accepted. The 
defendant requested a ruling that, since the receiver of the insurance company 
had awarded the plaintiff $1,200 which she had accepted, she had thereby waived 
her rights against the defendant and was not entitled to recover. This request 
was denied; but no exception appears to have been saved to this denial. ‘A 
verdict was rendered on March 9, 1932, in favor of the plaintiff for $600. That 
verdict was set aside upon motion proper in form. The accompanying statement 
filed on March 16, 1932, by the trial judge, G. L. (Ter. Ed.) c. 231, § 128, was of 
the tenor that he set aside the verdict “upon the sole ground that the damages 
awarded by the jury are inadequate as a matter of fact. A new trial is limited 
to the question of the amount of damages, without prejudice to the right of the 
defendant to have the question of law which was raised at the trial before me 
determined by the Supreme Judicial Court 1. e. whether the plaintiff was entitled 
to recover in this action.” 


(1, 2] The setting aside of the verdict because of the inadequacy of the 
damages and confining the new trial to damages alone was within the power of 
the trial judge. The result of that action was to establish finaliy the liability of 
the defendant for some amount and to leave open for further inquiry only the 
amount of damages. Simmons v. Fish, 210 Mass. 563, 97 N. E. 102, Ann Cas. 
1912D, 588. No exception is shown on the record to have been saved to the 
denial of the defendant's request that the plaintiff had waived her right against 
the defendant. No bill of exceptions appears to have been filed. The docket 
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entries show that on the day the verdict was rendered an order was made that 
the case was to be reported to this court. The trial judge well may have thought 
that in justice the opportunity for review of his ruling in denying the request 
of the defendant, to the effect that the plaintiff could not recover, ought to be 
preserved. At all events on July 9, 1932, he filed a report of the case for deter- 
mination by the Supreme Judicial Court upon agreement by the parties that 
if the trial judge “was right in submitting the case to the jury, judgment is to 
be entered for the plaintiff in the sum finally determined by the jury, otherwise 
judgment is to be entered for the defendant.” A report in these circumstances 
was within his discretionary power. Leland v. United Commercial Travelers 
of America, 233 Mass. 558, 560, 124 N. E. 517. The case thereafter was tried 
again to a jury and a different judge and resulted in a verdict for the plaintiff. 
That trial was concluded without the filing of any bill of exceptions or the 
making of any report, and no question of law concerning it is before us. 

[3] The case is now before us rightly on the report filed July 9, 1932, of the 
question of law raised at the first trial, a question still vital for determination 
of the rights of the parties. Brooks v. Shaw, 197 Mass. 376, 84 N. E. 110. The 
verdict at the first trial, establishing liability of the defendant to the plaintiff, 
stands unimpaired. G. L. (Ter. Ed.) c. 231, § 111. Cases like Nagle v. Driver, 
256 Mass. 537, 152 N. E. 740, Paulino v. Concord, 259 Mass. 142, 155 N. E. 870, and 
Pillsbury Flour Mills Co. v. Bresky, 263 Mass. 145, 160 N. E. 447, where attempted 
reports have been held to be beyond the power of trial judges, are distinguishable 
irom the case at bar. 

[4, 5] The question for decision is narrow. It is simply whether the plaintiff 
waived all her rights against the defendant by accepting an award of damages 
against the insurance company in the receivership proceeding and therefore 
cannot recover in this action. The correctness of instructions to the jury at the 
first trial is not reported. The record is bare. It does not show what orders or 
decrees were entered in the receivership proceedings touching the insurance 
company, or the proof of the claim of the plaintiff. Those proceedings under 
our practice must have been in equity. It must be assumed that, in some form 
of procedure, the plaintiff was permitted to appear as a party in those proceed- ’ 
ings in equity and to prove the amount which she was entitled to receive on 
the footing that she was entitled to share in the assets of the insurance com- 
pany. The basis of such claim on her part was the fact that the automobile of 
the defendant, through whose negligence she was injured, was insured by the 
insurance company. The plaintiff had no direct relationship with the insurance 
company. Her rights were created solely by statute. It 1s provided by G. L. 
(Ter. Ed.) ¢. 175, § 113, that upon “the recovery of a final judgment against any 
person by any person * * * for any loss or damage specified in the preceding 
section [which embraces such damage as the plaintiff is seeking in this action 
to recover], if the judgment debtor was at the accrual of the cause of action 
insured against liability therefor, the judgment creditor shall be entitled to have 
the insurance money applied to the satisfaction of the judgment as provided in 
the tenth clause of section three of chapter two hundred and fourteen,” that is, 
by a suit in equity. That statute has been held to be a valid exercise of legis- 
lative power. It has also been held that the “loss or damage” does not occur 
until ascertained and fixed in some legal way, usually by judgment of a court. 
lorando y. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374, Williams v. 
Nelson, 228 Mass. 191, 117 N. E. 189, Ann. Cas. 1918D, 538. Thus the plaintiff 
could not establish any right to share in the assets of the insurance company 
until she had recovered the equivalent of a judgment against the defendant. Until 
such recovery, her claim against the insurance company was inchoate, or potential 
only. The statute gives her something in the nature of a lien against the money 
due under the insurance policy as security for the collection of that judgment. 
It does not give an independent cause of action against the insurance company. 
Her primary right of action was exclusively against the defendant. Her claim 
against the insurance company was ancillary to that primary right of action. 

[6] A court of equity liquidating an insurance company by receivership has 
means for establishing claims of this nature. One method is to appoint a 
master or masters for the purpose of hearing and determining claims similar in 
nature to those of the present plaintiff against those holding policies of insur- 
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ance issued by the insurance company. It has been held that this method of 
proving claims against the insurer is the equivalent of an action of tort and 
that claimants who avail themselves of it within one year next after the cause 
of action accrues are not barred by the short statute of limitations, G. L. (Ter. 
Ed.) c. 260, § 4, although they have not sued out a writ in a common law action 
within the statutory period against the original tortfeasor, on whose established 
lability to the claimants rest the rights of the latter against the insurer. Com- 
missioner of Insurance v. Bristol Mutual Liability Ins. Co., 279 Mass. 325, 181 
N. E. 208. That procedure is all for the public welfare and in the interests of 
private claimants because it promotes speedy and just conclusions and _ final 
termination of litigation in which large numbers of persons are concerned. It is 
but a means of enforcing the len of the injured claimant upon the assets of 
the insurance company for damages due from the insured tortfeasor. 

[7, 8] The record does not disclose the method by which the award of 
$1,200 for her injuries was made to the plaintiff in the receivership proceedings. 
It does not show what payment, if any, has been made by the receiver on account 
of that award. In the absence of evidence, it cannot be presumed that there 
has been payment in full. Therefore, the mere award in the receivership pro- 
ceedings does not constitute a waiver of all right to proceed against the defend- 
ant, at least for the deficiency between the award and the amount actually paid 
to the plaintiff. The instruction requested could not rightly have been given. 
No other question has been argued or is presented on this record, and no other 
question is decided. In accordance with the terms of the report the entry must 


be 


Judgment on the verdict. 


COMMERICAL CASUALTY INS. CO. v. HARTFORD ACCIDENT 
& INDEMNITY CO. No. 29530. 
Supreme Court of Minnesota. Jan. 26, 1934. 
252 Northwestern Reporter 434. 
INSURANCE. 

Where public liability policy covered only general contractors’ interest with 
respect to automobiles owned by independent contractors and another policy 
covered independent contractor’s primary risks, independent contractor’s insurer 
paying loss for personal injuries caused by independent contractor’s truck could 
not obtain contribution from general contractors’ insurer. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 


Syllabus by the Court. 

One policy of public liability insurance covered the primary risk of an inde- 
pendent contractor, another the secondary liability of general contractors. The 
carrier of the primary insurance for the independent contractor paid a loss for 
personal injury caused by his driver and motortruck. The carrier of the insur- 
ance on the secondary liability of the general contractors is not liable as for 
contribution. 

Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

Action by the Commercial Casualty Insurance Company against the Hartford 
Accident & Indemnity Company. From a judgment for plaintiff, the defendant 
appeals. 

Reversed. 

Timerman & Vennum and Franklin Petri, all of Minneapolis, for appellant. 

Robb, Rich & Frohne, of Minneapolis, for respondent. 

Stone, Justice. 


The one issue is between two carriers of public liability insurance. It is 
whether they should share equally the loss hereinafter considered. The decision 
below went for the Commercial Casualty Insurance Company and against the 
Hartford Accident & Indemnity Company. They will be referred to for con- 
venience as the Commercial and the Hartford. The case was submitted below 
upon agreed statement of facts. The Hartford appeals from the judgment. 

November 3, 1926, the Commercial issued its policy to one Strom, insuring 
him against liability for personal injuries or death to or of any person “by 
reason of the ownership, maintenance, and/or use” of certain automobiles, 
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including the motortruck which caused the injury of one Stratton. By its terms, 
benefit of this policy was extended “to any person, firm or corporation legally 
responsible for the operation thereof, provided such use or operation is with the 
permission of the named assured.” It stipulated also that, “if any other person, 
firm or corporation included in this insurance is covered by valid and collectible 
insurance against a claim also covered by this policy, such other person, firm or 
corporation shall not be entitled to indemnity or protection under this policy.” 

April 29, 1926, the Hartford had issued to Hanlon & Oakes, general contrac- 
tors, a policy of insurance against similar liability. But it was issued at a reduced 
premium because of its supposed purpose, so it is argued and we think properly, 
to give only what is known as excess coverage.” To that end, it was thus spec- 
jally self-restricted : 

“It is hereby understood and agreed that this policy is only intended to 
cover the interest of the named assured with respect to use in connection with 
the assured’s business of automobiles and trailers hired or owned by independent 
contractors, and that this policy shall not extend to cover the interest of any 
individual, firm or corporation who may operate autmobiles or trailers covered 
hereunder. * * * 

“It is understood and agreed that, if the named assured is covered under a 
policy taken out by the owner or operator of an automobile insured under this 
endorsement, that the coverage under this endorsement shall be an excess cover- 
age over and above the valid and collectible insurance under the policy taken 
out by the owner or operator of the car.” 

August 1, 1927, a truck owned by Strom (insured by the Commercial), and 
operated by his driver, while engaged in the lusiness of Hanlon & Okes 
(insured by the Hartford), injured one Stratton, “under circumstances which con- 
cededly rendered said Hanlon & Okes liable in damages to said Stratton.” Strom’s 
insurer, the Commercial, settled Stratton’s claim by paying him $1,500. The 
_ of this suit is to determine whether the Hartford is liable for half that 
oss. 

The two contracts of insurance and their interpretation must be the factual 
basis of decision. But there was no contract and so no contractual relation 
between the insurers. Neither was beneficiary of the other’s contract. Neither 
having any contract right against the other, but both being under contractual 
obligations in respect to the same risk, it remains only to determine the respec- 
tive equities. If they are concurrently liable for the same risk, it is but obvious 
equity that there should be contribution. Equally plain it is that, if the one pay- 
ing the whole loss is primarily liable, and the other obligated only secondarily 
and not otherwise, there should be no contribution. In such case, the position of 
the defendant is the stronger, and there can be no recovery. 


We must determine from the separate contracts whether the insurance was 
concurrent as to the risk presently involved, or whether one contract furnished 
primary and the other secondary insurance. The decision below proceeds upon 
the theory, and it is that of counsel for the Commercial, respondent here, that 
the insurance was concurrent. We cannot escape the conclusion that the Com- 
mercial had the primary risk, and that the Hartford coverage was secondary only. 


It is upon that view that we reverse, holding the Commercial liable for the 
entire loss. 


The Commercial policy was so worded that, if possible, it would not be liable 
at all if any party other than Strom “included in this insurance is covered by 
valid and collectible insurance against a claim also covered by this policy.” The 
language immediately following is that “such other person, firm or corporation 
shall not be entitled to indemnity or protection under this policy.” It will be 
observed that Strom, whatever his liability might be, would remain covered by 
the Commercial policy, whether anybody else was covered or not. 


But we must begin, not with the liability of Strom, but with that of Hanlon 
& Okes. Their policy in the Hartford covered only their “interest * * * with 
respect to use in connection with the assured’s business of automobiles and 
trailers hired or owned by independent contractors,” and the policy did “not 
extend to cover the interest of any individual, firm or corporation who may 
operate automobiles or trailers covered hereunder.” While the agreed statement 








1358 The Insurance Law Journal, Vol. 82 [May, 1934 


of facts is silent on this precise point of fact, it is a necessary implication that 
Strom’s truck and driver, at the time of the accident to Stratton, were employed 
under an independent contract. Otherwise there could be no claim of liability 
against the Hartford in any view. The primary liability was on Strom and the 
insurer of that risk was the Commercial. The secondary liability was upon 
Hanlon & Okes, and its insurer was the Hartford. It follows that the primary 
insurer, the Commercial, having paid the whole loss, is it entitled to contribu- 
tion from the Hartford whose insurance was secondary or “excess.” The two 
policies did not cover the same risk with enough identity of scope and purpose 
to be concurrent. 

We have not been cited to much authority. See Decennial Digests, Insur- 
ance, Key 512%4. Our conclusion is supported by Hartford Steam Boiler Inspec- 
tion & Insurance Co. v. Cochran Oil Mill & Ginnery Co., 26 Ga. App. 288, 105 
S. E. 856, 858, where the risks assumed by two insurers, those of boiler explosion, 
were “partly coextensive.” “At the point of mutual contact” there was “ ‘excess’ 
insurance only.” It was considered, and we think rightly, that issues between the 
two insurers in such a case can be determined by answering “the question as to 
which insurance is general and which is specific in its nature.” Not in point, but 
yet interesting in this connection, is Clarno v. Gamble-Robinson Corp. (Minn.) 
251 N. W. 268 (opinion filed December 8, 1933). 

In the instant case, the Hartford policy, in limitation of its coverage to the 
interest of Hanlon & Okes to liability resulting from the use in their business 
of the motor equipment of subcontractors, is plainly more specific and narrowing 
in effect than the language of the Commercial policy, attempting to exclude from 
liability some other party “covered by valid and collectible insurance against a 
claim also covered by this policy.” The exclusion is of “indemnity or protection 
under this policy.” Hanlon & Okes are not being given, and have not sought, 
“indemnity or protection” under the Commercial policy. But Strom was pro- 
tected thereby. So far as we can see, all that the Commercial has done in pay- 
ing the loss is to furnish its named assured, Strom, the “indemnity or protec- 
tion” he paid for. It has but discharged the liability of the primary insurer, 
thereby relieving the Hartford as secondary insurer from all obligation. 

For these reasons we consider that the judgment must be, and it is, reversed. 


WILLIAMS v. HOME INS. CO. No. 30964. 
Supreme Court of Mississippi, Division B. Jan. 8, 1934. 
151 Southern Reporter 728. 

Syllabus by the Court. 
1. INSURANCE. 

In action on fire policy, declaration sutficiently alleged that insurer had 
settled with mortgagee ot insured truck for its interest in policy. 

Declaration alleged in substance that insurer had settled with 
mortgagee for its interest in policy in full for amount of $290.50, and that 
the only interest then outstanding under insurance policy was interest 
therein of plaintiff, insured, which amounted to more than difference 
between such $290.50 and amount of policy of $552; the value of the truck 
at time of fire being far m excess of $552. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

In action on automobiic fire policy made payable only to mortgagee for 
account of all interests, dcciaration sutticiently alleged that insurer settled with 
mortgagee only for its interest and refused to adjust loss with insured in accord- 
ance with policy. 

Insurance policy, which was made exhibit to declaration, contained 
loss payable clause in favor of mortgagee of insured truck, and provided 
that loss should be adjusted with insured, but was to,be paid only to 
mortgagee for account of all interests. The declaration alleged that 
truck was destroyed by fire, and that insured complied with policy 
regarding notice and proof of loss, and offered to adjust loss which offer 
insurer declined. and that after refusing to adjust loss with insured, 
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that insurer, without insured’s consent, proceeded to adjust loss with 
mortgagee so far as its rights were concerned. 


(For other cases, see Insurance, Dec. Dig. § 629[(1].) 
3. INSURANCE. ut 
Question whether insured suing on automobile fire policy providing for 
payment to mortgagee for account of all interests should have brought suit in 
mortgagee’s name could not be raised by demurrer, but only by plea. 


(For other cases, see Insurance, Dec. Dig. § 624[8].) 


4. INSURANCE. Pa i 
If insured suing on automobile fire policy providing for payment to mort- 
gagee for account of all interests was required to bring suit in mortgagee's 


name, failure to do so was mere nonjoinder (Code 1930, § 514). 

(For other cases, see Insurance, Dec. Dig. § 624[8].)_ 

Appeal from Circuit Court, Clay County; J. I. Sturdivant, Judge. 

Action by O. L. Williams against the Home Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Loving & Critz, of West Point, for appellant. 

McClellan & Tubb, of West Point, for appellee. 

ANDERSON, Justice. 


Appellant brought this action in the circuit court of Clay county against 
appellee on a fire insurance policy, covering loss by fire of a Ford truck, to 
recover the sum of $261.40, alleged to have been appellant’s interest in the 
loss. Appellee demurred to the declaration as amended. The demurrer was 
sustained, and, appellant declining to plead further, final judgment was entered 
in favor of appellee, from which judgment appellant prosecutes this appeal. 

The policy of insurance was made an exhibit to the declaration. It contained 
a loss payable clause in favor of the mortgagee of the truck, the Universal 
Credit Company, and provided that in case of fire the loss should be adjusted 
with appellant, the purchaser of the truck, but was to be paid, subject to all 
the conditions in the policy, only to the Universal Credit Company “for the 
account of all interests.” The declaration was in two counts. We deem it 
unnecessary to set out separately the facts charged in each count. In substance, 
it was charged that the usual fire insurance policy was issued by appellee to 
appellant, covering the latter’s Ford truck; that the limit of the liability on the 
policy was $552; that while the policy was in force the truck was destroyed by 
fire without appellant's fault; that appellant complied with the provisions of 
the policy with reference to notice and proof of loss, and offered to adjust the 
loss with appellee, which offer appellee declined; that the loss was greater than 
the face of the policy; that at the time of the loss the Universal Credit Company 
held and owned the purchase-money note for the truck, reserving the title to it 
until paid for; that the balance of the purchase money due on the truck was 
$290.60; that after refusing to adjust the loss with appellant, appellee, without 
appellant’s consent, proceeded to adjust the loss with the Universal Credit Com- 
pany, so far as its rights were concerned, and, using the language of the decla- 
ration, “defendant has settled with the Universal Credit Company for its interest 
in said policy in full for the amount of $290.60, and that the only interest now 
outstanding under and by virtue of said insurance policy is the interest therein 
of said plaintiff which amounts to more than the difference between said $290.60 
and the said amount of said policy -of $552.00; the value of said truck at the 
time of said fire was far in excess of said $552.00.” 

_ [1] One question raised by the demurrer is, Does the declaration, as amended, 
sufficiently charge that appellee had settled with the mortgagee, the Universal 
Credit Company, for all of its interest in the policy? We have quoted above 
the allegation of the declaration with reference to the settlement made between 
appellee and the Universal Credit Company. We think the allegation is suffi- 
ciently definite. Taking the allegation most strongly against the pleader, it 
sets out in unmistakable terms that the Universal Credit Company no longer 
had any interest in the proceeds of the policy. 

[2] Another question raised by the demurrer is that the settlement made 
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with the Universal Credit Company was in full payment of all liability under the 
policy. The declaration plainly alleges that the converse was true—that the 
interest alone of the Universal Credit Company was adjusted and settled, and 
charges further that in violation of the policy appellee refused to adjust the loss 
with appellant, although the policy provided that that should be done. 

[2, 4] The other question raised by the demurrer is that appellant had no 
right to sue for the whole or for any part of the loss because the policy expressly 
provides that payment of loss should be made to the Universal Credit Company 
“for the acount of all interests.” Where there is more than one interest in the 
proceeds of an insurance policy, the general rule is that, notwithstanding one 
has been eliminated by adjustment and payment, others interested in the pro- 
ceeds of the policy may sue for the loss they have suffered. Scottish Union Ins. 
Co. v. Enslie, 78 Miss. 157, 28 So. 822; Bacot v. Phoenix Ins. Co., 96 Miss. 223, 
50 So. 729, 25 L. R. A. (CN. S.) 1226, Ann. Cas. I91ZB, 262; Lowry v. Ins. 
Co., 75 Miss. 43, 21 So. 664, 37 L. R. A. 779, 65 Am. St. Rep. 587. However, the 
insurance policies involved in those cases did not contain a provision that in 
case of loss payments should be made alone to the mortgagee for the benefit 
of all interests. 

Appellant had no cause of action against the Universal Credit Company, for in 
the adjustment and settlement between it and the appellee it had received only 
what belonged to it under the terms of the policy, namely the balance of the 
purchase money due for the truck. Concede that under the policy the legal 
title to the entire proceeds of the policy was in the Universal Credit Company 
for the use of itself and appellant, and for that reason appellant should have 
brought the suit in the name of the Universal Credit Company for his use; this 
question could not be raised by demurrer, it had to be raised by plea. If required 
so to do, the failure of appellant to sue in the name of the Universal Credit Com- 
pany for his own use was a mere nonjoinder. Section 514, Code of 1930; Me- 
Innis Lumber Co. v. Rather, 111 Miss. 55, 71 So. 264. 


Reversed and remanded. 


ROCKMISS v. NEW JERSEY MANUFACTURERS’ 
ASS’N FIRE INS. CO. et al. No. 80. 
Court of Errors and Appeals of New Jersey. 
Jan. 5, 1934. 
169 Atlantic Reporter 663. 
1. INSURANCE. 

Policy will be liberally construed to uphold contract, and conditions creating 
forfeitures will be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Fact that insured at first told automobile liability insurers wrong version, of 
accident, tending to exculpate him from negligence, held not breach of clause 
requiring insured to co-operate and assist in defending against claims and mini- 
mizing loss and not to attempt fraud. 

There was substantial compliance with policy clause, since insured’s 
first version of occurrence contained in statement to insurers did not 
denote failure to co-operate and assist in making defense or purpose to 
perpetrate fraud, but rather evinced willingness and purpose to co-operate 
with and assist insurer in resisting claims for damages asserted by 
injured party, and clause, construed most strongly against insurers, 
merely required such aid and assistance as insured might be able to render 
in effecting adjustment of claim covered by policies and in minimizing 
loss sustained by insured thereunder. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

4. INSURANCE. 

In injured party’s action against motorist’s liability insurers, that insured 
breached clause requiring notice of injury held matter of defense which must 
be pleaded and proved by insurers. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 
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Appeal from Supreme Court. 

Action by Harry Rockmiss against the New Jersey Manufacturers’ Associa- 
tion Fire Insurance Company and the New Jersey Manufacturers’ Casualty Insur- 
ance Company. Summary judgments for plaintiff, and defendants appeal. 

Affirmed. 

Kellogg & Chance, of Jersey City, for appellants. 

Heine & Laird, of Newark (Charles J. Molloy, of Newark, of counsel), for 
respondent. 

HEHER, Justice. 


Plaintiff herein suffered physical injuries and property damage by reason of 
the negligent operation of a motor vehicle owned by one Martin, and recov- 
ered judgments for the damages sustained. His efforts to obtain from Martin 
satisfaction of the judgments were unavailing, and he instituted this action to 
recover the judgment debts from Martin’s insurers. Recoveries were sought 
from appellant New Jersey Manufacturers’ Association Fire Insurance Company 
on a policy covering property damage, and from appellant New Jersey Manu- 
facturers’ Casualty Insurance Company on a policy covering loss or damage 
resulting from bodily injury or death suffered by others and occasioned by the 
use of the automobile covered by the policies. The answer alleged that Martin 
had, subsequent to the occurrence which occasioned the injuries, breached the 
conditions of the policies, and that, in consequence thereof, appellants were 
relieved from all liability thereon, either to the insured or to any person who 
suffered injury by reason of the use of the automobile covered by the policies. 
The answer was struck out, and summary judgments for plaintiff entered. 
Defendants appeal from these judgments. 


The answer specified the conditions breached as those “which required him 
to render co-operation and assistance in defending against claims and in adjust- 
ing and minimizing loss or damage, and which provided that the assured shall 
not commit or attempt any fraud or false swearing touching any matter relating 
to the insurance provided by said policies, or the subject thereof, either before 
or after loss.” 

This is, in substance, the single defense interposed by the answer. If Martin 
did not breach the contract in the particulars specified, appellants are concededly 
severally liable to respondent upon the policies issued by them, respectively. 
Respondent moved to strike out the answer upon the ground “that it is sham 
or frivolous.” Assuming that the answer, in respect of each policy, properly 
and effectively pleaded a breach of the conditions that would deprive Martin 
of a right of action thereunder, the proofs submitted by appellants on this motion 
disclosed that it is patently sham, and upon that ground was properly struck. 

The case presented by appellants follows: The happening, in which respond- 
ent suffered injury, occurred on January 9, 1932. Three days later Martin, by 
letter, advised appellants of the occurrence. Therein he gave a detailed explana- 
tion of the event, which tended to exculpate him from negligent conduct. The 
statement contained the following question and answer: “Assured’s speed 30 
m. p. h.” Appellants insist that, relying upon the truth of these statements, they 
concluded “that no claim could arise against” Martin, and therefore they “made 
no investigation.and took no other steps for the protection of themselves or the 
said Martin.” On January 28, 1932, respondent instituted suit against Martin 
in the Second district court of Paterson to recover the property damage sus- 
tained. Appellants were duly notified of the commencement of this action, and 
on February 5, 1932, caused an appearance on Martin’s behalf to be entered by 
its counsel. On that day Martin made a further statement, in writing, to appel- 
lants’ counsel. Therein he said that the first statement did not contain a true 
version of the transaction; that, inasmuch as suit had been instituted, he desired 
to give appellants “a true statement of all the facts, so that they may be guided 
accordingly”; that, in order to keep an appointment, he was, at the time in ques- 
tion, “going no less than forty-five miles an hour, and I really think faster than 
that.” He explained that he refrained from giving this information to appellants 
at the time of the first statement in order to avoid “difficulty with the Motor 
Vehicle Department.” On February 16, 1932, appellant’s counsel withdrew its 
appearance in the action, and on February 24, 1932, appellant New Jersey Manu- 





1362 The Insurance Law Journal, Vol. 82 [May, 1934 


facturers’ Association Fire Insurance Company disclaimed liability upon the 
policy. The action was not tried until July 20, 1932. On June 15, 1932, respond- 
ent instituted his action in the same district court to recover damages for the 
bodily injuries sustained. Appellant New Jersey Manufacturers’ Casualty Insur- 
ance Company promptly disclaimed liability on this policy, and refused to under- 
take the defense of the action. The prejudice which it is claimed resulted to 
appellants, by reason of the false statements made by Martin at the outset, is 
stated by appellants’ general attorney, in the affidavit submitted by him, as fol- 
lows: “It is the belief of this deponent that * * * the failure of these defendants 
(appellants) to conduct a complete investigation of the alleged accident because 
of their reliance upon those statements, deprived them of the opportunity of 
making an advantageous settlement of the claim, caused additional and unneces- 
sary costs to be incurred, and otherwise made them become potentially liable to 
financial loss.” 


{1] It is a firmly established rule of construction that policies of insurance 
will be liberally construed to uphold the contract, and conditions contained in them 
which create forfeitures will be construed most strongly against the insurer and 
will never be extended beyond the strict words of the policy. The court will never 
seek for a construction of a forfeiture clause in a policy which will sustain it, if 
one which will defeat it is reasonably deducible from the terms and words used 
to express it. Melick v. Metropolitan Ins. Co., 84 N. J. Law, 437, 87 A. 75, affirmed 
85 N. J. Law, 727, 91 A. 1070; Carson v. Jersey City Insurance Co., 43 N. J. Law, 
300, 39 Am. Rep. 584; Hampton v. Hartford Fire Insurance Co., 65 N. J. Law, 
265, 47 A. 433, 52 L. R. A. 344; Precipio v. Insurance Co. of Pennsylvania, 103 
N. J. Law, 589, 137 A. 549. 

[2] The duty imposed upon the insured, by the policy provisions alleged in 
the answer to have been breached, was to render to the insurer co-operation and 
assistance in defending “against claims of liability, and in adjusting and minimiz- 
ing loss or damage” thereunder, and not to “commit or attempt any fraud or false 
swearing touching any matter relating to this insurance, or the subject thereof, 
whether before or after the loss.” Concededly, the insured did not “commit or 
attempt false swearing.” Nor was there any proof of a failure to comply with 
the provisions of the policies requiring the insured to co-operate and assist in 
defending against the claims presented, and in adjusting and minimizing the loss 
or damage, and to abstain from fraud. The undisputed evidence is that there was 
compliance with these provisions of the policies, fairly and reasonably interpreted. 
The insured is not accused of collusion with respondent in an effort to impose a 
fraudulent claim upon the insurer. It is not claimed that his second statement is 
tainted with falsity. On the contrary, appellants contend that they suffered detri- 
ment and injury by reason of the untruthful version of the occurrence given in 
the first statement. There was clearly a substantial compliance with the provis- 
ions in question. The insured did not refuse to lend co-operation and assistance to 
the insurer in meeting the claims of liability. His version of the occurrence con- 
tained in the first statement tended to exculpate him from negligence. It cannot 
be said that this denotes a failure to co-operate and assist the insurer in making 
a defense, or a purpose to perpetrate a fraud. Rather the reverse is the case. The 
insured thereby evinced a willingness and purpose to co-operate with and assist 
the insurer in resisting the claims for damages asserted by plaintiff. He was 
admittedly seeking to exculpate himself from blame in order to avoid the personal 
consequences of his wrongdoing, and in so doing he was extending aid and co-opera- 
tion to which the insurers were not entitled. The conduct complained of is not 
within the letter or spirit of this clause of the contracts. If appellants’ construc- 
tion be adopted, the policyholder who denied negligence, and persisted in the denial 
until found guilty by a jury, would furnish grounds for avoidance. An adverse 
verdict would work a forfeiture. 


And it cannot be said that, in rendering a statement false in the particulars 
mentioned, the insured, under the circumstances here existing, withheld the 
co-operation and assistance in adjusting and minimizing the loss or damage sus- 
tained required by the terms of the policy. Construing this clause most strongly 
against the insurer, it merely requires such aid and assistance as the assured 
may be able to render in effecting an adjustment of the claim covered by the 
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policy and in minimizing the loss sustained by the insured thereunder. The 
criticized conduct of the insured in the instant case is not within the intendment 
of that clause. Admittedly it was not his duty, of his own volition, to negotiate 
for an adjustment of the loss. Nor was it his privilege to do so, if he chose. 
He was bound to refrain from efforts to effect a settlement unless requested to 
do so by the insurers, and such a request, was not made. This is the scope and 
effect of this particular clause. 

[3] But if the withholding of the facts from the insurers, and the lulling of 
them into a false sense of security in respect of liability, be held to be within 
the intendment of this clause, there was in the instant case a substantial compli- 
ance with its terms. When the first action was instituted, the insurers were 
given a correct statement of the facts. Admittedly, they had ample time to 
investigate and prepare for trial, or adjust the claims if that were deemed the 
preferable course. They suffered no detriment or injury by reason of this alleged 
breach of the provisions of the contracts. The affidavit of the general attorney 
merely states that it is his “belief” that they were thereby deprived of the 
opportunity of making an advantageous settlement of the claim. This claim is 
without substance. There is nothing to justify the inference that the compara- 
tively slight delay operated to disadvantage the insurers in adjusting the claims. 
It is also asserted by the general attorney that the failure of the insurers to 
conduct a complete investigation, prompted by its acceptance of the insured’s first 
statement, “caused additional and unnecessary costs to be incurred.” If costs 
were thereby incurred, they were susceptible of proof. They were not proved, 
and this statement in the affidavit must therefore be rejected. The proofs 
indisputably show that the insured substantially complied with the stated condi- 
tions of the policies, and that, in any event, the delay in advising the insurers 
of the facts did not result in the substantial impairment of any of their policy 
tights, or any detriment or injury, and therefore will not be permitted to work 
a forfeiture. The policies were not made a part of the state of the case, and 
the excerpts taken. therefrom do not contain a provision that a breach of the 
so-called conditions shall provide grounds for forfeiture, or that compliance 
therewith is a condition precedent to recovery. Forfeitures by implication or 
by construction, not compelled by express requirements, are regarded with dis- 
favor. Melick v. Metropolitan Ins. Co., supra; Hampton v. Hartford Fire 
Insurance Co., supra; Elberton Cotton Mills y. Indemnity Insurance Co., 108 
Conn. 707, 145 A. 33, 62 A. L. R. 926. 

[4] It is also suggested that the insured did not comply with another pro- 
vision of the policies that required him, upon the occurrence of an injury, “to 
forward immediately written notice thereot with the fullest information obtain- 
able at the time” to the insurers. But assuming, without deciding, that the 
insured, in the furnishing of the first statement, violated this provision of the 
policy, appellants cannot take advantage of the breach. A breach of this pro- 
vision of the policy was not pleaded in the answer. If the provision in question 
is a condition at all, it is a condition subsequent, and is a matter of defense, 
which, together with its breach, must be pleaded by the insurer to be available 
as a means of defeating a recovery on the policy; and the burden of establishing 
the defense, if controverted, is, of course, upon the party pleading it. Center 
Garage Co. v. Columbia Insurance Co., 96 N. J. Law, 456, 115 A. 401. _ 

[5] The answer is therefore sham, and was properly struck out. Milberg v. 
Keuthe, 98 N. J. Law, 779, 121 A. 713. 

Judgments affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, 
Parker, Lloyd, Case, Bodine, Donges, Heher, and Perskie and Judges Van Bus- 
kirk, Kays, Hetfield, Dear, Wells, and Dill—16. 

For reversal: None. 


NEW AMSTERDAM CASUALTY CO. v. MANDEL et al. 
Court of Chauncery of New Jersey. Jan. 16, 1934. 


170 Atlantic Reporter 19 
2. INSURANCE. Par? 
Insured’s judgment creditor whose cxecution has been returned unsatisfied 
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has no greater right under automobile liability policy against insurer than 
insured would have had if he had brought suit against insurer after having 
paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

Insured’s breach of automobile liability policy co-operation clause is avail- 
able to insurer as defense to action at law brought on policy either by insured 
or his judgment creditor whose execution has been returned unsatisfied. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Syllabus by the Court. 

1. Equity is reluctant to exercise its inherent jurisdiction over fruad cases 
and will remain passive in those cases wherein it finds that there is an adequate, 
efficient and complete remedy at law. 

2. A judgment creditor of an assured, whose execution has been returned 
unsatisfied, has no greater rights under the policy of insurance against the 
insurance company than the assured would have had if he himself had brought 
the suit, after having paid the judgment. 

3. The assured’s breach of the policy’s cooperation clause is equally available 
to the insurance company as a defense to an action at law brought against it for 
a recovery upon the policy either by the assured or his judgment creditor, whose 
execution has been returned unsatisfied. 

4. Where concurrent jurisdiction exists in a law court and a court of equity 
in adjudicating the rights of the parties to the law action, the law court, having 
first acquired jurisdiction over the partics as well as the subject-matter of the 
litigation and being possessed of adequate power to administer complete justice 
between them, will be permitted to proceed, without interruption or interference 
from this court, to a final determiniation and conclusion of such litigation. 

Suit by the New Amsterdam Casualty Company against Louis Mandel and 
others. 

Bill of complaint dismissed. 

J. Chester Massinger, of Paterson, for complainant. 

Isadore Robinowitz, ot Paterson, for defendants Haidak and Weiss. 

Harry Laurence, for defendant Niserholtz. 

Lewis, Vice Chancellor. 

Complainant issued to Louis Mandel its policy of insurance indemnifying 
him, within the limits thereof and for a period of one year from July 31, 1930, 
against any loss from habilty which may be imposed by law upon him for 
damages on account of any pesonal injuries or death, or injury to or destruc- 
tion of property, which may be suffered by any one, other than himself, as a 
result of his ownership, maintenance, or use of the automobile therein described. 

This policy of insurance was subject to several conditions, one of which, 
Condition C, provides: “Whenever requested by the company the assured shall 
aid in securing information, evidence and the attendance of witnesses, in effect- 
ing settlements, in defending suits, and in prosecuting appeals. The assured 
shall at all times render to the company all co-operation and assistance within 
his power.” 

On July 7, 1931, defendants Haidak and Weiss sued the assured for damages 
by reason of injuries which they sustained on July 3, 1931, as a result of his 
negligent operation of the automobile in question, wherein they were then 
riding by his invitation. That action, which was defended and tried by ¢om- 
plainant’s attorney on behalt of the assured, resulted in the rendition of verdicts 
and the entry of judgments on February 2, 1933, in favor of both plaintiffs and 
against the defendant therein. 

An execution against the assured having been returned nulla bona, defend- 
ants Haidak and Weiss thereupon brought a suit at law against complainant to 
recover from it the amounts of the respective unsatisfied judgments which they 
held against the assured. That action was based upon and brought in accordance 
with the so-called “bankruptcy or insolvency clause” found in the policy in 
question, which reads: “The bankruptcy or insolvency of the assured shall not 
release the company from any payment otherwise due hereunder and if, because 
of such bankruptcy or insolvency, an execution on a judgment against the 
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assured is returned unsatisfied, the judgment creditor shall have a right of action 
against the company to recover the amount of said judgment to the same extent 
that the, assured would have had to recover against the company had the assured 
paid the judgment.” 

On November 19, 1931, defendant Niserholtz, a daughter of the assured, also 
brought suit against him for damages alleged to have been suffered by her on 
July 3, 1931, as a result of his negligent operation of the automobile in question 
and in which she, too, was then riding by his invitation. That action is still 
pending, not yet having been reached for tr.al 

On March 28, 1933, complainant filed its present bill of complaint by which 

it seeks a cancellation of its said policy of insurance as of November 19, 1931, 
and an injunction against the further prosecution of the law action instituted 
against it by defendants Haidak and Weiss upon the theory of an alleged fraud 
and breach of the so-called “co-operation clause” on the part of the assured. 
Defendants Haidak, Weiss, and Niserholtz have noticed complainant and now 
move to strike the bill of complaint urging as reasons therefor that it lacks 
equity, fails to disclose an equitable cause of action or one for equitable inter- 
position, and reveals the existence of an adequate remedy at law. 
1. While it is sounded in fraud, the bill of complaint, however, fails to set out 
with certainty and particularity the facts from which the existence of the fraud 
may be reasonably deducted or inferred. In this respect, it must be held to be 
deficient and violative of the letter and spirit of that well-settled rule of equity 
pleading which is recognized and followed in Smith’s Administrator v. Wood, 
42 N. J. Eq. 563, 7 A. 881; Hageman y. Brown, 76 N. J. Eq. 126, 73 A. 862; and 
Kuser v. Cooke, 112 N. J. Eq. 553, 165 A. 292. 

Nor is this defect remedied or overcome, as complainant contends, by the 
mere allegations of “unlawful conspiracy” or “fraud” which are to be found in 
the bill, for as was aptly stated by Mr. Chief Justice Beasley in Stephens & 
Condit Transportation Co. y. Central Railroad Co. of New Jersey, 33 N. J. Law, 
229, “neither adjectives nor adverbs, no matter how numerous or sonorous, can 
fill the place of such substantial statements.” Nor will this court, as was pointed 
out by Mr. Chief Justice Gummere in Marples v. Standard Oil Co., 71 N. J. 
Law, 352, 59 A. 32, 33, “in considering the sufficiency of the declaration * * * 
accept the conclusion drawn by the pleader,” but will determine “for itself the 
legal force of those facts.” Breese v. Trenton Horse Railroad Co., 52 N. J. 
Law, 250, 19 A. 204; Clyne v. Helmes, 61 N. J. Law, 358, 39 A. 767; Redmond v. 
Dickerson, 9 N. J. Eq. 507, 59 Am. Dec. 418 

Although neither the accident nor the resultant injuries are claimed to have 
been feigned or to be the product of any covin or chicanery on the part of any 
one, complainant, nevertheless, seeks to charge defendant Niserholtz and the 
assured with having perpetrated a fraud upon it. The reason or basis of this 
charge against them is the mere fact, as claimed by it, that the assured engaged 
a lawyer for his said daughter through whom she subsequently brought the now 
pending suit against her father to recover damages for her said injuries. Even 
assuming that the assured did engage this lawyer for his daughter, nevertheless 
I am unable to fairly deduce or infer therefrom that either of them thereby 
committed a fraud upon complainant. Nor am I able to subscribe to any such 
fantastic theory, principle, or argument as is advanced by complainant in this 
respect. I am aware of no rule of law or morals which forbade a father— 
for a proper and legitimate purpose and in a proper and legitimate manner— 
to advise or help his own daughter in the prosecution or enforcement of her 
lawful rights, even as against himself and even though he be insured against the 
result thereof. 


Complainant also argues that by engaging a lawyer for his daughter and 
testifying at the Haidak and Weiss suit to certain facts inconsistent with those 
contained in his preliminary statement to it, the assured, ipso facto, breached and 
violated the so-called “co-operation clause” of the policy and perpetrated a fraud 
upon it. Complainant so contends, although it neither claims nor charges that 
the assured’s testimony was false or actuated by any wrongful, corrupt, or sinister 
design or arrangement on the part of any one to secure or afford to Haidak or 
Weiss any advantage, status, or right to which they were not lawfully entitled, 
or to in any wise hinder or restrict complainant or its assured in the assertion 
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or enforcement of any advantage, status, or right which it or he was lawfully 
entitled to. . 
However, be that as it may—and I express no opinion thereon since none is 
necessary for my determination of the present issues—it, nevertheless, does 
not, as insisted by complainant, necessarily follow that this court should by 
reason of its inherent general jurisdiction over cases of fraud exercise it in the 
case sub judice. The fraud thus charged by complainant, even if any such can 
possibly be said to here exist, would at most be a legal as distinguished from an 
equitable fraud, and as such equally cognizable and remediable at law. 


[1] Moreover, it is no answer to this court’s refusal to exercise jurisdiction 
that it is generally vested in all cases of fraud. However, it is an answer, and 
a forceful and irrefutable one, against its assumption of such jurisdiction that 
an adequate, efficient, and complete remedy exists at law; especially where, as 
here, the law action was commenced prior to the equity suit. That equity is 
reluctant to exercise its inherent jurisdiction over fraud cases and will remain 
passive in those instances wherein it finds that the remedy afforded: at law is 
adequate, efficient, and complete, is a rule now firmly established and uniformly 
accepted by our cases. Commercial Casualty Insurance Co. v. Southern Surety 
Co., 100 N. J. Eq. 92, 135 A. 511, affirmed 101 N. J. Eq. 738, 138 A. 919; Eggers 
v. Anderson, 63 N. J. Eq. 264, 49 A. 578, 55 L. R. A. 570; Polhemus v. Holland 
Trust Co., 61 N. J. Eq. 654, 47 A. 417; Krueger v. Armitage, 58 N. J. Eq. 357, 
> —? Kueper vy. Pyramid Bond & Mortgage Corp., 113 N. J. Eq. 376, 166 

[2, 3] Complainant points to the assured’s alleged breach of the “co-operation 
clause” of its policy and urges that as a further reason requiring the interven- 
tion of this court. This contention, however, is without merit. The right of 
action against complainant upon its said policy by any one, other than the assured 
himself, is conferred, governed, and controlled by its so-called “bankruptcy or 
insolvency clause.” By its provisions that right of action is expressly limited 
“to the same extent that the assured would have had to recover against the 
company had the assured paid the judgment.” Thus the rights of an unsatisfied 
judgment creditor of the assured, as against the complainant, are permitted to 
rise no higher than those which the assured himself could have, had he, instead 
of such judgment creditor, brought the suit to recover against the complainant. 
Hutt v. Travelers’ Insurance Co., 110 N. J. Law, 57, 164 A. 12. In short, such 
a judgment creditor stands in the shoes of the assured. Inasmuch as_ the 
assured’s breach of the “co-operation clause” is available to complainant as a 
defense to any action at law which the assured may bring against it for a 
recovery on the policy, it, of necessity, follows that it is equally available to 
and enforceable by it in any such action which may be brought against it by his 
unsatisfied judgment creditor. Hutt v. Travelers’ Insurance Co., supra; Cole- 
man v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 


1443; Seltzer v. Indemnity Insurance Company of North America, 252 N. Y. 330, 
169 N. E. 403. 


[4] Another cogent and potent factor here exists. It is that complainant did 
not institute its present action until after the action at law had been instituted 
against it by defendants Haidak and Weiss to recover upon the very policy 
here sought to be cancelled. Where, as here, concurrent jurisdiction exists in 
this and the law court in adjudicating the rights of the parties to the law action, 
the law court, having first acquired jurisdiction over the parties as well as the 
subject-matter of the litigation, and being possessed of adequate power to admin- 
ister complete justice between them, will be permitted to proceed without inter- 
ruption or interference from this court to a final determination and conclusion 
of such litigation. City of Hoboken v. Hoboken & M. R. Co. (N. J. Ch.) 70 
A. 926; Sprigg v. Commonwealth Title Ins. & Trust Co., 206 Pa. 548, 56 A. 33; 
In re Coursen’s Will, 4 N. J. Eq. 498; Search’s Adm’r vy. Search’s Administrator, 
27 N. J. Eq. 137; McCartie v. Murphy, 83 N. J. Eq. 195, 93 A. 727. 

I am not at all unmindful of the case of Hudson Casualty Insurance Co. v. 
Garfinkel, 111 N. J. Eq. 70, 161 A. 195. An examination of that case will disclose 
that it was permitted to proceed to final hearing and conclusion without the 
sufficiency of the bill of complaint ever being assailed or the propriety of the 
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exercise of this court’s inherent general jurisdiction over fraud cases being ever 
challenged or even questioned, and consequently is not controlling or in point 
with the case at bar. 

From the facts and circumstances here existing, I am constrained to the 
conclusion that the exercise of jurisdiction by this court in the case at bar, 
under the existing facts and circumstances, will constitute an abuse rather than a 
use of its sound discretion. An order will, therefore, in accordance with the views 
herein expressed, be advised striking the bill of complaint. 


BRODSKY v. MOTORISTS’ CASUALTY INS. CO. No. 408. 
Supreme Court of New Jersey. Jan. 26, 1934. 
170 Atlantic Reporter 243. 
1. INSURANCE. 


Automobile liability insurer is not barred from asserting protective clauses 
in policy in action by party injured by insured’s negligence unless insured was 
within class of persons who under statute may be required to furnish proof of 
financial responsibility (Comp. St. Supp. § 135—119 et seq.). 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


2. INSURANCE. 

Under plenary and undisputed proof thgt insured voluntarily assumed liability 
for automobile accident contrary to express agreement in liability policy, insured 
could not recover against insurer, and therefore injured party could not recover 
derivatively thereunder. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Syllabus by the Court. 

1. A motor vehicle liability insurer is not barred from asserting protective 
clauses in its policy in an action by an injured party based on negligence by the 
insured, unless it appears that the insured was within the class of persons who 
under P. L. 1929, c. 116, p. 195 (amended P. L. 1931, ¢ 169, p. 334 [Comp. St. 
Supp. § 135—119 et seq.]), may be required to furnish “proof of financial respon- 
sibility.” 

2. The proof heing plenary and undisputed that the insured had voluntarily 
assumed liability for an accident in which his car was involved, in the face of an 
express agreement in the policy to the contrary, held, that he could not recover 
against the company, and, if not, the injured party could not recover derivatively 
thereunder. 

Appeal from District Court of Elizabeth. 

Action hy George Brodsky against the Motorists’ Casualty Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued October term, 1933, before Parker, Lloyd, and Perskie, JJ. 

David Green, of Newark, for appellant. . 

Irving Siegler, of Newark, for respondent. 

PARKER, Justice. 


The appeal is from a judgment entered by the district court, sitting without 
jury, in a suit against appellant as insurer of one William Simoni, owner of an 
automobile, against claims for damages arising out of his operation of such auto- 
mobile. The car in question seems to have been of the coupé type, and used by 
Simoni in connection with his personal affairs. There was a collision with 
plaintiff's car, driven by plaintiff’s father, Moe Brodsky, doing damage to plaintiff- 
respondent’s car, on account of which the plaintiff recovered a judgment against 
Simoni in the Elizabeth district court. Execution having been returned unsatis- 
fied, the present suit was begun against the insurer of Simoni. 


Several defenses were interposed and overruled by the court either at the 
trial or in the award of judgment, and for the most part they are invoked on this 
appeal. Without passing on all the points raised, we think that one suffices for a 
reversal, viz., breach by Simoni of the policy provisions relating to his conduct as 
regards the insurer in case of accident and claim therefor. 

Provision C of the policy reads, in part, as follows: “Whenever requested by 
the Company the Assured shall aid in effecting settlements, securing information 
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and evidence, the attendance of witnesses and in prosecuting appeals. The assured 
shall at all times render to the Company all cooperation within his power. Except 
as herein elsewhere provided for, the Assured shall not voluntarily assume any 
liability, settle any claim or incur any expense, except at his own cost, or interfere 
in any negotiations for settlement or legal proceedings without the consent of the 
Company previously given in writing.” 

The point now considered is not within any provision alluded to in the except- 
ing clause above, and is within the general clause. It is that Simoni had “volun- 
tarily assumed liability” for the accident. This was made entirely clear, and 
apparently without contradiction, by the testimony of two witnesses, and the pro- 
duction and admission into evidence of an affidavit of Simoni, stating that he had 
signed, after reading it, and shortly after the accident, a paper reading as follows: 

“William Simoni do admit colliding, damaging and injuring the occupants in 
automobile operated by Moe Brodsky on the highway to the Victory Bridge named 
Scott Avenue, namely an Oldsmobile Coach and my car a Chevrolet coupe. Acci- 
dent occurring on July 11th, 1931. I admit liability in the above mentioned accident. 

“ Signed] William Simoni” (address, etc.) 

That the execution of this paper was a breach of provision C seems too plain 
for argument. That the “automobile operated by Moe Brodsky” was that of the 
respondent insured by the appellant is not questioned. Hence, unless the insurer 
was barred in some way from setting up this defense, it should have prevailed. 

[1, 2] For the respondent it is urged that the insurer is barred by the Act of 
1929, P. L. p. 195, at page 201, § 10, subd. (a), Comp. St. Supp. § 135—128, subd. 
(a). This section was amended by P. L. 1931, p. 334, at page 343, Comp. St. Supp. 
§ 135—128, subd. (a). but after the issuance of the policy under consideration, so 
we refer to the act of 1929. But we think it quite clear that that statute is restrict- 
ed, in its operation, to the various classes of persons mentioned in section 1 (Comp. 
St. Supp. § 135—119), and from whom the commissioner of motor vehicles may 
require proof of financial responsibility, either individual, or alternatively by a 
deposit, or an insurance policy meeting the conditions specified in the statute. On 
this point we concur in the views expressed by Judge Brown of the Circuit Court 
in McLaughlin v. Central Surety & Ins. Corporation, 166 A. 621, 11 N. J. Misc. 440. 
It is not intimated that Simoni was within any of those classes; and, if not, the 
statute invoked does not avail the plaintiff. 

The insured defendant Simoni under a nonwaiver agreement, but is not thereby 
estopped to assert its nonliability to Simoni, and derivatively as to the respondent 
plaintiff herein. Suydam vy. Public Indemnity Co., 161 A. 499, 100 N. J. Misc. 868. 


The judgment under review will be reversed. 


KILLEEN v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Court, Schenectady County. Nov. 11, 1933. 
267 New York Supplement 320. 
1. INSURANCE. 


Insured’s failure to disclose to insurer facts regarding which no inquiry was 
made would not, in absence of fraud, violate condition of automobile liability 
policy requiring information respecting accident and co-operation with insurer 
(Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 540.) 

2. INSURANCE. : 

Insured’s failure to inform insurer that he had been asleep at wheel did not 
invalidate automobile liability policy so as to preclude injured guest from recov- 
ering against insurer amount of judgment against insolvent insured, where 
information was not willfully withheld, reached insurer’s attorney before trial, 
and insurer defended suit against insured (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 540.) 

Action by Louis W. Killeen against the Preferred Accident Insurance Com- 
pany of New York. 

Decision in accordance with opinion. 

Blodgett & Smith, of Schenectady, for plaintiff. 
Carter & Conboy, of Albany, for defendant. 
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LAWRENCE, Justice. 

This action is brought under section 109 of the Insurance Law. The plaintiff 
in this action suffered personal injuries on March 12, 1932, in an automobile 
accident which occurred on the state highway between Schenectady and Troy. 
At that time he was a passenger in an automobile owned and operated by one 
Schuhl. Later he brought an action against Schuhl to recover damages for his 
injuries. This action resulted in a verdict for the plaintiff Killeen against Schuhl 
in the sum of $1,500 damages, and $90.25 costs. Execution on this judgment 
was issued and returned wholly unsatisfied. 

Schuhl was insured under a liability policy issued to him by this defendant, 
which was in force at the time of the accident. This action is brought upon the 
policy referred to and seeks to recover the amount of the judgment secured 
against Schuhl. 

The answer sets up the claim that Schuhl failed to comply with the terms 
of the policy, in that, among other things, he failed to co-operate with the 
insurance company in the defense of the action and failed to furnish information 
relative to the accident which the relationship of the parties required under 
the policy, and that the defense was prejudiced and the policy vitiated. 


No serious question is raised relative to the insolvency of Schuhl or the 
propriety of the action by plaintiff based upon the judgment, but the company 
here bases its claim on the defenses interposed. It insists that the assured with- 
held from it facts and circumstances which were material to the investigation and 
defense and failed to co-operate and entered into a discussion with and made 
admissions to the adversary without the knowledge and information of the 
defendant company, and willfully withheld from the company the fact of such 
admissions, and entered a collusive agreement with the claimant regarding the 
facts, and thereby the company was materially prejudiced in the defense. 

The policy in question was issued upon certain conditions, and those conditions, 
so far as material here, are to the effect: 


1. That written notice should be should given to the company. This 


was 
done. 


2. That such notice should contain information respecting the time, place, 


and circumstances. of the accident. This was complied with, except that defend- 
ant claims that the circumstances were not fully disclosed, in that no mention was 
made of the driver “drowsing” at the wheel. 


3. That assured should keep the company advised as to developments and 
should co-operate with the company. This was complied with, except that the 
company claims there was a failure to advise the company of the admission that 
me assured was, or had been, “drowsing” at the wheel at the time of the acci- 
dent. 

In other words, the defendant relies upon the failure by the assured to 
inform the company that he had been asleep at the wheel and that such failure 
prejudiced the company in the defense; that if this element had not been present 
in the former action, the result would have been different, as that was the deciding 
factor in establishing a claim against the assured; that thereby the company was 
prejudiced and the policy became void because of a failure to co-operate. 


[1] The question then arises as to whether the circumstances are such as 
to constitute a good defense, and whether such defense has been reasonably 
established. The defense claimed would be in the nature of a condition subse- 
quent, which would defeat the contract rather than vitiate it at its inception. 
It might become material to inquire and determine whether the assured concealed 
the information with reference to his sleepy condition from any improper motive, 
because a failure to disclose facts as to which no inquiry was made would not 
violate a condition of the policy in the absence of fraud. I do not find that he 
willfully or fraudulently withheld the information, but rather that he was 


reluctant to give it as it might prejudice his chances of being allowed to drive 
in the future. 


[2] If the claim of the company had been that some defense had been 
withheld instead of a failure to disclose some weakness in the case or some 
added negligence, the situation might be different. The policy was a contract 
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to indemnify the assured against his negligence, and the fact that he did not 
disclose all his negligence ought not to nullify obligations under the policy. 

It would appear that when Schuhl made his first written statement or report 
to the representative of the company, he did not mention the fact that he had 
been “drowsing” at the wheel. This is the only substantial element of failure to 
co-operate which is claimed by the company. That element came to the attention 
of the company’s representatives at least before the trial, and no disclaimer by 
the company was made until Killeen had testified about the admissions of 
Schuhl, as it might be expected he would, and the disclaimer made no mention 
of other grounds. 

The company here has the same defense it would have against the assured 
in case the assured had paid the judgment and brought an action on the policy. 
The fact that it finally appeared that Schuh] had been guilty of more negligence 
than he at first claimed, and admitted it, in my judgment would not preclude a 
recovery by him under such circumstances. 

The former action was commenced in July, 1932. The answer was verified 
on August 16, 1932, by Mr. Carter. Before the action was begun Schuhl had 
made the statement of being drowsy at the wheel. Killeen states that he gave 
this information to Mr. Carter on June 20th. Mr. Blodgett states that he 
communicated this information to Mr. Carter the early part of July. It seems 
to me that this information should at least have been sufficient to put defendant 
upon its inquiry with respect to the condition of being drowsy or asleep, and I 
fail to find anything in the evidence which shows any concealment of facts by 
Schuhl thereafter. : 

Under the circumstances it seems to me that the subsequent putting in of 
the answer and the defense at the trial makes the disclaimer ineffective. 

I have examined the record regarding rulings reserved and see no reason 
for a change from what was made. 

Decision may be submitted in accordance with the above. The papers sub- 
mitted are returned to the respective attorneys. 


FOX v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENG. (two cases). 
Supreme Court, Appellate Division, Fourth Department. Jan. 17, 1934. 


268 New York Supplement 536. 
1. INSURANCE. 

Provisions of automobile liability insurance policy are construed favorably to 
insured and against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

In action under automobile liability insurance policy, there is presumption 
that driver of insured’s car was driving it with consent of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

7. INSURANCE. 

Automobile liability insurer agreeing to settle or defend against claims result- 
ing from liability for damages on account of bodily injuries was liable to husband 
for loss of injured wife’s services. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

So far as construction is concerned, insurance policies are like other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Thompson, J. dissenting. 

Appeal from Supreme Court, Onondaga County. be 

Actions by Charlotte L. Fox and Henry J. Fox against the Employers’ Liabil- 
ity Assurance Corporation, Limited, of London, Eng. From adverse judgments, 
plaintiffs appeal. : 

Reversed and new trial granted. 

Argued before Sears, P. J., and Taylor, Thompson, and Crosby, JJ. 

B. E. Shove, of Syracuse, for appellants. 

H. Duane Bruce, of Syracuse, for respondent. 
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Harry L. Taytor, Justice. 

In February, 1930, judgments in tort were entered in favor of these plaintiffs 
against the city of Syracuse and Fred J. Green, one of its employees. Upon appeal 
by the city the judgments against it were reversed. Green did not appeal and exe- 
cutions against him have been returned unsatisfied. The actions were ordinary 
negligence actions for damages sustained as the result of a collision between an 
automobile driven by the plaintiff Henry J. Fox and one driven by Green and 
owned by the city. 

The present actions are brought under a policy of automobile liability insur- 
ance issued by the defendant to the city, which covers the car driven by Green 
Plaintiffs seek to compel defendant to pay the amount of the judgments recovered 
by them against Green in the former action, relying for their coverage and right 
of action upon the following paragraphs of the policy: 

“Omnibus Cover Agreement IV. This policy shall cover the assured named 
in the declarations and any person or persons while riding in or legally operating 
any of the automobiles described therein and the protection granted by this policy 
is so extended as to be available in the same manner and under the same condi- 
tions as it is available to the named assured, to any person, firm or corporation 
legally responsible for the operation of such automobiles, provided such use or 
operation is with the permission of the named assured, or if the named assured is 
an individual, with the permission of an adult member of the named assured’s house- 
hold other than a social or a domestic servant; except that the protection granted 
by this policy shall not be available to a public automobile garage, automobile repair 
shop, automobile sales agency, automobile service station and the agents or 
employees thereof. 

“The unqualified term ‘Assured’ wherever used in this policy shall include in 
each instance not only the named assured but also any other person, firm or cor- 
poration entitled to protection under the agreements, conditions and declarations of 
this policy, but the qualified term ‘named Assured’ or ‘Assured named in the de- 
clarations’ shall apply only to the assured named and described as such in the de- 
clarations.” 

The policy (agreement V) covered claims resulting from bodily injuries acci- 
dentally sustained by any person or persons other than the employees engaged in 
operating or caring for the automobiles covered, as the result of the ownership, 
maintenance, operation, or use of the automobile in question; also accidental injury 
to or destruction of property of any description as the result of the ownership, 
maintenance, operation, or use of the automobile in question. Certain declarations 
were attached to the policy and are a part thereof, one of which is as follows: 
“Item 6. The purposes for which the above described automobiles are to be used 
are Business and Pleasure.” 


_ [1] Under well-settled principles of construction the provisions of such a pol- 
icy are construed favorably to the insured and against the insurance company in 
all matters of doubt as to their true meaning. 


Plaintiffs introduced in evidence so much of the judgment rolls in the former 
actions as pertained to their claim against Green. The defendant, against plain- 
tiff’s objection, introduced the balance of said judgment rolls and the cases on ap- 
peal. It also proved that the attorney who appeared for the city in the former 
actions did so as attorney for the insurance company. At the close of the evi- 
dence defendant moved to dismiss the complaints on the merits and the motion 
was granted. 

[2] The defendant concedes that the car driven by Green was owned by 
the city and that it was one of the cars specified in the policy. From the 
admitted fact of ownership, plaintiffs started out with the benefit of a presump- 
tion that Green was driving the car with the consent of the city. Ferris, as 
Adm’r, v. Sterling, 214 N. Y. 249, 108 N. E. 406, Ann. Cas. 1916D, 1161. If 
so, he was an assured within the above-quoted provisions of the policy. 

_ The foregoing recital shows that the defendant limited its defense to res 
judicata. An examination of the records in the prior actions shows that the 
following propositions were therein determined: (1) That Green was negligent and 
that there was no contributory negligence on the part of the plaintiffs; (2) the 
extent of the injuries and the damages suffered; (3) that at the time of the 
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accident the car was not being used on the city’s business, but for Green’s own 
pleasure and not with a consent of the city which could subject it to liability. 

The above estoppels Nos. 1 and 2 are in favor of the plaintiffs and against 
the defendant. 

The record of the former trials and the opinion handed down show plainly 
that Green was accustomed to use the car on the city’s business with the 
permission, express or implied, of the city, and that the decision really rested 
upon a finding that the city, a municipal corporation, had no power to consent 
to the use of the car for pleasure purposes so as to subject it to liability under 
section 59 of the Vehicle and Traffic Law. The cases cited in the opinion 
Aspinall v. City of New York, 221 App. Div. 753, 223 N. Y. S. 501, affirmed 246 
N. Y. 644, 159 N. E. 685, Downing v. City of New York, 219 App. Div. 444, 
220 N. Y. S. 76, affirmed 245 N. Y. 597, 157 N. E. 873, fully support this view. 

[3-5] No judgment is evidence in relation to any matter to be inferred only 
by argument or construction. “Certainty as to the precise matter adjudicated 
is of the essence of the estoppel” (Freeman, Judgments (5th Ed.), vol. 2, § 691). 
And when the causes of action involved in two lawsuits are different, the estoppel 
does not extend to matters which might have been litigated’ in the earlier suit 
but is limited to those matters or issues common to both actions which were 
either expressly or by necessary implication adjudicated in the first (Freeman 
Id., § 677). 

“The best and most invariable test as to whether a former judgment is a 
bar is to inquire whether the same evidence will sustain both the present and 
the former action.” Freeman, Judgments (5th Ed.), vol. 2, § 687. 


: One of the issues litigated in the former actions was consent under section 
99 of the Vehicle and Traffic Law. The issue tendered in the present actions 
is consent under the policy. These issues are not common to both actions. 
There are cases construing “permission” within the meaning of policies similar 
to the one in suit which go so far as to hold that the test is whether general 
permission to use the car was granted in the first instance, and, if so, there was 
permission under the policy even though the car might be driven to a place or 
on an errand not contemplated or known by the owner when he granted the 
consent, Dickison, as Adm’r, v. Maryland Casualty Co., 101 Conn. 369, 125 A. 
866, 41 A. L. R. 500; Stovall v. New York Indemnity Co. 157 Tenn. 301, 8 
S.W.(2d) 473, 72 A. L. R. 1368; Maryland Casualty Co. v. Ronan (C. C. A.) 
37 F.(2d) 449, 72 A. L. R. 1360; Georgia Casualty Co. v. Waldman (C. C. A.) 
53 F.(2d) 24; Peterson v. Maloney, 181 Minn. 437, 232 N. W. 790. However, 
we are not called upon here to define the meaning of the word “permission” 
in the insurance policy involved. 

Consent under the policy here was not adjudicated either expressly or by 
necessary implication in the first (negligence) actions, nor could it have been. 
All that was decided then was that there was no consent and could be no consent 
under section 59 of the Vehicle and Traffic Law pursuant to which the city of 
Syracuse could be held liable to the plaintiffs in those actions, because Green 
was not using the car in the city’s business and the city could not render itself 
liable by consenting to any other use. The question now before the court is not 
whether or not plaintiffs have a cause of action, but whether plaintiffs should 
be hampered by the judgments in the former actions in their effort to establish 
a cause of action within the purview of the insurance policy. We should add 
that the extent of the coverage of item 6 of the policy, relating to driving for 
“business and pleasure,” is not a matter as to which we should now express an 
opinion 

[6] The fact that this defendant, through its counsel, conducted the defense 
of the city of Syracuse in the former actions—the insurance company not having 
then been a party—cannot give this defendant the right to base its defense here 
upon what was adjudicated as between these plaintiffs and the city of Syracuse 
in the former actions. Nor was there privity or any other relationship there 
which estops plaintiffs here. Erie R. Co. v. Buffalo & Lackawanna Traction Co., 
220 App. Div. 520, 221 N. Y. S. 680, affirmed 246 N. Y. 625, 159 N. E. 677; 
Belden et al. v. State, 103 N. Y. 1, 8 N. E. 363; and Wille v. Maier, 256 N. Y. 
465, 176 N. E. 841, are illustrative cases in which claims of res adjudicata have 
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heen disallowed. The case of Rhodes v. Ocean Accident & Guarantee Corpora- 
tion, Ltd., 239 App. Div. 92, 266 N. Y. S. 681, recently decided in this court, 
and referred to upon thé argument, clearly does not aid the defendant and a 
review of it here would be profitless. 

[7, 8] A portion of the verdict in favor of Henry J. Fox is for loss of 
his wife’s services, and defendant claims that in no event is it liable under its 
policy for such loss. But the defendant agreed in its policy to settle or to defend 
against claims resulting from liability imposed upon the assured by law for 
damages on account of bodily injuries. This is such a claim. Floyd v. Con- 
solidated Indemnity & Ins. Co., 237 App. Div. 190, 261 N. Y. S. 61; Psota v. 
Long Island R. Co., 246 N. Y. 388, 159 N. E. 180, 62 A. L. R. 1163. So far as 
construction is concerned, policies of insurance are like other contracts. Ulster 
County Sav. Inst. v. Young, as Exec., etc., 161 N. Y. 23, 30, 55 N. E. 483. 

{9, 10] We conclude, therefore, that the judgment rolls, cases on appeal, 
and records in the former actions were not admissible in evidence on the former 
trial for the purpose of proving res adjudicata and that there is nothing in the 
relationship existing between this defendant and the city in the former actions, 
nor in this record whereby plaintiffs are estopped in these actions from litigating 
the question of the city’s consent to Green’s use of the car within the intendment 
and scope of the policy in suit. The defendant has not sustained the burden 
resting upon it to prove res adjudicata of which it may take advantage. Marine 
Transit Corporation v. Switzerland General Insurance Co. of Zurich, 263 N. Y. 
139, 147, 188 N. E. 281. 

The judgments should be reversed and new trials granted with costs to 
appellants to abide the event. 

Judgment reversed on the law and a new trial granted, with costs to the 
appellant to abide the event. 

Sears, P. J., and Crosby, J., concur. 

Thompson, J., dissents and votes for affirmance. 


McCLELLAN et ux. v. MADONTI (NEW AMSTERDAM 


CASUALTY CO., Garnishee). 
Supreme Court of Pennsylvania. Jan. 2, 1934. 
169 Atlantic Reporter 760. 
1. INSURANCE. 


Plaintiffs injured by one, driving another’s automobile with owner’s consent, 
were entitled to benefit of insurance covering any one driving with owner’s consent 
and could give notice of suit as required by policy or perform any conditions, 
breach of which, by assured, would destroy plaintiffs’ right against insurer. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

2. INSURANCE. 

In action for injuries caused by automobile, delay in sending summons or copy 
of statement of claim to defendant’s insurer under policy insuring any one driving 
with owner’s consent, held not prejudicial where insurer had been notified of acci- 
dent one day after its occurrence nearly two years before trial. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeals Nos. 287, 288, January term, 1933, from judgments of the Court of 
Common Pleas, No. 2, Philadelphia County, as of March term, 1931, No. 11006; 
E. O. Lewis, Judge. 

Trespass for personal injuries by George G. McClellan and wife against Frank 
Madonti, in which the New Amsterdam Casualty Company was made garnishee. 
Verdict and judgment for first named plaintiff of $1,000, and for second named 
plaintiff of $4,000, and garnishee appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Raymond A. White, Jr., Maurice W. Sloan, and Sloan, White & Sloan, all of 
Philadelphia, for appellant. 

Ralph B. Umsted and Umsted & Wolfe, all of Philadelphia, for appellees. 


LINN, Justice. 
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After appellees, husband and wife, obtained judgment against Madonti for 
damages resulting from his negligent automobile driving, they brought in the ap- 
pellant as garnishee by attachment sur judgment. The trial on the issues, then 
made by plaintiffs’ interrogatories and appellant’s answers, resulted in judgments 
against appellant, from which it now appeals. The single question is, Did appell- 
ant have notice of the suit against Madonti as conditioned by the contract? 

Appellant had issued its policy to one Nelson, indemnifying against liability 
(West v. MacMillan, 301 Pa. 344, 152 A. 104) on certain conditions. Paragraph 8, 
entitled “Omnibus Coverage’*? extended the insurance to any one “legally operat- 
ing” the automobile “with the permission of” Nelson. He loaned the car to Ma- 
donti, who thus became an insured. The judgment against Madonti established 
his negligence and plaintiffs’ damage. 

{1] We then inquire whether appellant had proper notice. Condition B re- 
quired the assured (a term including Madonti, see omnibus clause, supra) to “give 
immediate written notice of any accident and like notice of any claim or suit result- 
ing therefrom, together with every summons or other process [to appellant] or to 
its authorized representative.” The accident happened January 19, 1930. Notice 
was given to and received by appellant January 20, 1930, which promptly made an 
investigation of the occurrence. Plaintiffs brought suit against Nelson to June 
term, 1930; appellant was duly notified and caused its attorney to enter an appear- 
ance for Nelson, as required by the policy. That case has not been tried. April 
28, 1931, the present suit was brought against Madonti. Plaintiffs’ attorneys, by 
letter dated June 23, 1931, notified appellant of the suit, with a reference to the 
court record, advising that the suit was for the injury sustained January 19, 1930, 
referring to plaintiffs’ other suit against Nelson as continued for the purpose of the 
appointment of a guardian ad litem for Nelson, and stating that liability was claim- 
ed under the “omnibus coverage” quoted above. Appellant contends that it was 
not required to pay any attention to notice from plaintiffs’ attorneys; that notice 
must come from the assured. Madonti’s negligence brought plaintiffs within the 
class of beneficiary contemplated by, and with a conditional right in, the policy. 
As one of the conditions required notice to be given and as plaintiffs had become 
entitled to performance by appellant, they must be treated as authorized to comply 
with the condition and to give any notice required, or indeed, to perform any other 
condition, breach of which by the assured, would destroy plaintiff’s right to per- 
formance by the insurer. Compare Graham v. United States F. & G. Co., 308 
Pa. 534, 541, 162 A. 902: Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 275, 160 N. E. 367, 72 A. L. R. 1443; Dickinson v. Maryland Casualty Co., 101 
Conn. 369, 125 A. 866, 41 A. L. R. 500. 

[2] It is, however, conceded that on November 11, 1931, Madonti’s attorneys 
notified appellant of the suit, but it is objected that he did not send the summons 
and a copy of the statement of claim, as required by the notice provision of the 
policy. The statement of claim was not filed until August 19, 1931, when it was 
also served on Madonti, a date nearly two months after appellant had already 
been notified of the suit. On January 27, 1932, an effort was made to bring the 
appellant on the record as party defendant; appellant then appeared and denied 
plaintiffs’ right to make it a party, as proposed. Plaintiffs’ suit against Madonti 
was not tried until October 3, 1932, more than ten months after appellant received 
the copy of the statement of claim, more than a year after it received notice of the 
suit, and nearly two years after it received notice of the accident and made its 
investigation. 

There is no evidence that appellant was prejudiced by delay in receiving the 
summons or the copy of the statement. If an issue, on this point, had been raised, 
another question might require consideration. From the day after the accident, 


1“To extend the insurance provided by this Policy, subject to the limits expressed in 
Statement 6 of the Schedule, so as to be available, in the same manner and under the same 
conditions as it is available to the named Assured, to any person or persons while riding in or 
legally operating any of the automobiles described in the Schedule, and to any person, firm or 
corporation legally responsible for the operation thereof, provided such use or operation is 
with the permission of the named Assured. * * * 

“The unqualified term ‘Assured,’ wherever used in this policy, shall include in each instance 
any other person, firm or corporation entitled to insurance under the provisions and conditions 
of this paragraph, but the qualified term ‘named Assured’ shall apply only to the Assured 
named and described as such in the Schedule. * * *°” 
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appellant had been in touch with the discharge of its obligation under the policy. 
Its contention is without merit. Conroy v. Commercial Cas. Ins. Co., 292 Pa. 219, 
224 et seq.. 140 A. 905; Dougherty v. Wood, 105 Pa. Super. Ct. 1, 158 A. 203; Gough 
y. Halperin, 306 Pa. 230, 159 A. 447. 
Judgment affirmed. 
BOWLING v. HAMBLEN COUNTY MOTOR CO. et al. 
Court of Appeals of Tennessee, Eastern Section. April 16, 1932. 
Certiorari Denied by Supreme Court Oct. 15, 1932. 
66 Southwestern Reporter (2d) 229. 
2. INSURANCE. 


Taking of automobile by business partner having had possession thereof and 
who had not been paid by other partner for her interest in terminated partner- 
ship held not “theft” within automobile theft policy, so as to render insurer liable 
for loss. 

To constitute “larceny,” the taking must be without the least color of 
right or excuse for the act, and with the intent to deprive the owner not 
temporarily but permanently of his property. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. : 

Insurer held not liable for loss of automobile taken by one partner having 
possession thereof and not having been paid for her interest in terminated partner- 
ship, where automobile theft policy excepted liability for theft, robbery, or pillage 
by persons in insured’s household or in insured’s service or employment. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4, INSURANCE. . 

Finance company procuring theft insurance on financed automobile for buyer 
held not liable for error in misdescribing automobile in policy where insured 
could not have recovered under policy if automobile had been correctly described. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Chancery Court, Hamblen County; Ben Robertson, Chancellor. 

Suit by W. L. Bowling against the Hamblen County Motor Company, the 
Commercial Credit Company, and another, ir which the Commercial Credit Com- 
pany filed a crossbill. From the judgment, defendants appeal. 


Original bill dismissed, cross-bill sustained, and judgment entered in favor of 
the Commercial Credit Company against complainant and the Hamblen County 
Motor Company. 

H. O. Fortner, of Knoxville, for appellants. 


J. Frank Park, of Jefferson City, and Taylor, Bell & McCanless and McMahan 
& Pierce, all of Morristown, for appellee. 
PortruM, Judge. 


In the fall of 1930, the complainant, W. L. Bowling, operated a filling station 
in Jefferson county, and, desiring to open a filling station in Grainger county, he 
entered into a partnership with a woman by the name of Lucile McBee Scaggs, 
but the woman had no ready funds to put in the business, however, she owned 
a Chevrolet automobile. It was agreed that Bowling would allow her $250 on 
this automobile as her portion of the capital. A small store and lunch stand was 
to be operated in connection with this filling station. A building was. secured and 
the business opened under the name of the “New Haven Filling Station.” The 
complainant testified it was necessary to own and operate an automobile in con- 
nection with his filling station in Jefferson county; so he and the woman went to 
Morristown, in Hamblen county, and purchased a Ford automobile from the 
Hamblen County Motor Company, trading in the Chevrolet for the down pay- 
ment, and Bowling executed his notes for the deferred payments. The deferred 
payments were financed by the Commercial Credit Company, of Knoxville, which 
had an arrangement with the motor company to carry its undue paper under what 
is commonly known as the finance plan, and as a part of this plan the purchaser 
was required to pay to the seller, in addition to the purchase price, a premium 
for fire and theft insurance, which the seller and the credit company secured for 
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him. Bowling executed his notes for the sum of $363.12, and later the insurance 
policy was sent to him. The coverage of this policy was $500. 

In making application for the policy the car was described as a Ford road- 
ster, Miodel No. 3922162, when as a matter of fact it should have heen ¢escrihed 
as a sport coupé, Model No. 3819612; the policy was issued upon the application 
and did not describe the car purchased. The motor company insists this error 
is attributable to the finance company, while this company insists the error is 
attributable to the motor company. 

The car was purchased on October 13th, and, on December Ist, the pur- 
chaser notified the motor company that the car had been stolen. In due time the 
insurance company was notified and sent an adjuster, who discovered that the 
policy did not describe or cover the car lost. And also insisted the car was not 
stolen, as defined in the policy. The insurance company declined to adjust the 
loss. 

The complainant then brought this suit, suing first the insurance company 
upon its policy of insurance (but he did not seek a reformation), and second, 
the motor company and the finance company, seeking a judgment against these 
companies in the event he could not recover on the policy of insurance because 
of their joint mistakes, or against the company committing the mistake. The 
insurance company answered denying liability; the motor company answered and 
disclaimed any mistake or negligence on its part; and the finance company answered 
denying any mistake or negligence on its part, but accusing the motor company 
of the mistake, as the motor company had accused it of the mistake, and it filed 
a cross-bill against the complainant, Bowling, and the motor company, seeking a 
recovery upon the note executed by Bowling and indorsed by the motor company. 
The company and Bowling answered the cross-bill, and the proof was taken. 

The chancellor found as a fact that the car’ was stolen, but that the com- 
plainant was not entitled to recover upon the policy of insurance because it did 
not describe the stolen car. He then found as a fact that the seller and the 
finance company undertook to procure a policy of theft insurance for the pur- 
chaser, and that the finance company was negligent in making the application 
for the insurance in that it described another car, and failed to correctly des- 
cribe the car intended to be the insured. He then gave a judgment against the 
finance company and in favor of the complainant for the amount recoverable 
under this policy and ordered this judgment paid by the cancellation of the 
notes held by the finance company against the maker and the indorser, and, after 
crediting this amount, gave a judgment in favor of the complainant for the 
halance, or $137.74, and costs. The insurance company did not pray and pertect 
an appeal, but the other parties did. 


The first assignment of the Commercial Credit Company is that the court 
erred in finding that the car was stolen: and the insurance company in its reply 
brief insists that it is entitled to rely upon this defense in this court as an 
additional reason why the decree of the lower court should be affirmed in its 
favor. 

[1] The appellee, Bowling, insists that the appeal prayed by the Commercial 
Credit Company was a special appeal, and did not specify this error as the one 
appealed from, and for this reason the credit company cannot raise this issue in 
this court. We are referred to a decree which bears out this statement, but 
following this is an order vacating the decree, and then followed another decree, 
and, while the prayer in this is a special prayer, it specified this and other issues 
as erroneous. Therefore, the credit company has the right to raise the issue here. 
The first proposition raised is that a partnership car placed in the possession of 
a partner is not the subject of larceny by the partner who is in possession of 
the car. The second is, that if it were larceny, then the theft by one partner of 
partnership property in his possession is expressly excepted from the provision of 
the policy, and the loss was expressly excluded. In the answer to the cross-bill 
Bowling avers: 

“Later, the filling station in Grainger County was located and she (Mrs. 
Scaggs) and your respondent leased the same. Mrs. Scaggs had no money and 
it was understood and agreed that your respondent would stock up and equip 
the filling station over there for the Chevrolet car that she was then in possession 
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of. It was agreed that it would be necessary to have an automobile to accommo- 
date that filling station as it was a considerable distance away from any town 
and for which it was necessary to buy supplies, etc. So that having purchased 
her interest in the Chevrolet he and she went to Morristown and traded in this 
Chevrolet car on the Ford coupe in question to which the title was made to 
him and of which he was the owner but which she was to use as understood 
between them. It was fully known to the Hamblen County Motor Company 
that the car was being used by her from the filling station in Grainger County, 
and she drove same to the Motor Company where other equipment was placed 
on same and where she bought gas.” 

Bowling testified that he and Mrs. Scaggs were partners; he was asked: “Did 
you put the money up?” He answered, “She swapped me her car and I was to 
allow her $250 for the Chevrolet automobile.” And again, “Then you were part- 
ners in that business over there and operated it as such?” He answered, “Yes sir.” 

He also testified that Mrs. Scaggs selected the Ford car, and that he told the 
salesman he would take the car which she selected. She was in charge of the 
filling station and used this car from October until December, when the com- 
plainant undertook to dissolve the partnership. He gives this version of the 
dissolution and the theft of the car: 

“We went into business together over there and it was to be used to do the 
hauling. I had one at the lake I used to haul, etc., in connection with my business 
there. It was used in connection with the business, once in a while making a 
trip to Knoxville, but generally taking groceries from the Taylor Grocery Com- 
pany. I didn’t have any garage, but I kept it on the lot there at night. I had 
a cover I put over it in bad weather. 

“Somebody told me she was running a bad house over there and I went over 
there and took C. R. Rogers with me. I asked her what she meant by that and 
I told her, ‘you were to run this place straight and keep a clean place and the 
neighbors have been talking.’ It was the agreement if she didn’t come square 
with me that I was to pay her part and she was to get out and I said, ‘I am 
taking charge of this and leave my brother-in-law in charge of this. I will get 
Alonzo Finchum.’ And I told Rogers to drive the Nash car back and I would 
drive the Ford car. The keys to the car were hanging up by the door and she 
reached up and got the keys and ran out of the door with them and I followed 
her and she got in the car, and when I tried to make her give me the keys she 
put them down in her bosom and I came on back and took Alonzo over there 
to run the place and the car was gone and about everything in the stand was 
gone, and I came over here and notified the Hamblen County Motor Company 
about it.” 

When he returned with Alonzo the following morning, he found the woman 
and the car gone; he then went to the magistrate for the purpose of taking out 
a replevy warrant, and later to the Hamblen Motor Company to notify them 
of the theft. The insurance policy has this provision in reference to theft: 

“Theft, robbery and pillage, except by any person or persons in the assured’s 
household or in the assured’s service or employment, whether the theft, robbery 
or pillage occurs during the hours of said service or employment or not; and 
excepting loss suffered by the assured from the voluntary parting with the title 
and/or possession, whether or not induced so to do by any fraudulent scheme, 
trick, device, or false pretense, or otherwise, and excepting in any case other 
than the theft of the entire automobile described herein, the theft, robbery or 
pillage of tools or repair equipment, motormeters, extra tires, and/or tubes and/or 
rims, and/or wheels, and/or extra or ornamental fittings. 


“This policy does not insure against the wrongful conversion, embezzlement 
or secretion of the mortgagor, vendee, lessee, or other person in lawful possession 
of the insured property under a mortgage, conditional sale, lease or other 
contract or agreement, whether written or verbal.” 


(2, 3] To constitute larceny “the taking must be done without the least color 
of right or excuse for the act, and with the intent to deprive the owner, not 
temporarily, but permanently, of his property.” Fields v. State, 6 Cold. 524. 
Certainly it has not been established by the evidence in this case that the woman 
took the automobile not under a claim or color of right, and with an intention to 
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deprive the true owner of its possession. She was in possession of the car and 
there was no trespass. The complainant, Bowling, admits that it was his duty to 
pay her for her interest in the business. He had not paid her and had no right 
to take possession of the business and eject her forcibly. And he cannot wind 
up this pratnership by calling the act of the woman a theft of the car and then 
call upon the insurance company to remuncrate him for his interest in the busi- 
ness. If this were possible, he may have gained an advantage by a theft of the 
car by his partner, and a theft or larceny contemplates a loss. We do not think 
this woman under the facts is guilty of larceny, and in any event the company is 
not liable under the policy in view of the express exception above quoted. 

The purpose of the exception is well stated in the case of Rydstrom y. Queen 
Insurance Co. of America, 137 Md. 349, 112 A. 586, 587, 14 A. L. R. 212: 

“The object and purpose of an exception like the one we are here dealing 
with in this policy was to guard the company against liability for such thefts as 
we have in this case, and to prevent fraud and collusion by and between the 
assured and persons in a household or in the assured’s services or employment.” 

[4, 5] Since the assured could not recover under the policy, if his car had 
been correctly described in the policy, then the error in the description, whoever 
committed it, caused him no injury or loss. He cannot recover for the negligence 
of a party when the negligence is not the proximate cause of the injury, or when 
there was no injury growing out of the negligence. The chancellor erred in pro 
nouncing a judgment in the assured’s favor and against the Commercial Credit 
Company. It follows that he should not have decreed the cancellation of the notes 
held by the Commercial Credit Company. 

Under its cross-bill, and the assignment of error based upon its dismissal, the 
Commercial Credit Company is entitled to a judgment upon its notes against the 
maker and the indorser. The chancellor erred in not rendering such a judgment. 
A judgment will be entered here in favor of the Commercial Credit Company, 
and against the maker, W. L. Bowling, and the indorser, the Hamblen County 
Motor Company, for the face of the notes, less credits, or the sum of $279.74, 
with interest from the date of the decree in the lower court, namely September 
22, 1931. The original bill is dismissed with costs. The cross-bill of the credit 
company is sustained with costs against the maker and indorser made defendants, 
and the costs of the appeal will be paid by the complainant, Bowling, and the 
sureties on his appeal bond. 

Snodgrass and Thompson, JJ., concur. 


RELIANCE INS. CO. v. SMITH. No. 1742—6190. 
Commission of Appeals of Texas, Section A. Dec. 30, 1933 
66 Southwestern Reporter (2d) 675. 
1. INSURANCE. 


In suit upon fire policy for loss of automobile, evidence established that person 
who made offer of compromise of loss to insured was agent of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by Mrs. Edna K. Smith against the Reliance Insurance Company. To 
review a judgment of the Court of Civil Appeals [44 S.W.(2d) 446], affirming a 
judgment in favor of plaintiff, defendant brings error. 

Affirmed. 

Marvin H. Brown & Son, of Fort Worth, for plaintiff in error. 

Charles Mays and Mays & Mays, all of Fort Worth, for defendant in error 

Harvey, Presiding Judge. ‘ 

This is a suit by the defendant in error, Mrs. Edna Kk. Smith, against the 
Reliance Insurance Company, the plaintiff in error, to recover on an insurance 
policy. The case was tried to a jury, resulting in a judgment against the insurance 
company. The latter appealed, and the Court of Civil Appeals affirmed said judg 
ment. 44 S.W.(2d) 446. 

The statement of the case as made by the Court of Civil Appeals is adopted 
Such statement reads as follows: 

“Appellee, joined by her husband, Ben K. Smith, sued appellant, alleging in 
her petition that appellant, in consideration of $86.87 paid to it, on January 14, 
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1927, issued to her a policy whereby it insured her in the sum of $1,200 for a 
period of one year from said date against ‘loss by fire and also loss by theft’ of a 
described automobile. In its answer to the suit, appellant alleged as a reason why 
appellee should not be allowed to recover of it as she sought to that the automo- 
hile was burned by one Phillips and one Burroughs in pursuance of a conspiracy 
between them and appellee to burn it, so that appellee could recover of appellant 
the amount of the policy. The jury having found on special issues submitted to 
them that the market value of the automobile at the time it was burned (Novem- 
ber 10, 1927) was $1,200, and that appellee had not ‘entered (quoting) into an 
agreement with O. B. Phillips and E. E. Burroughs, or either of them, that they 
should take said automobile and burn the same,’ the court rendered judgment in 
appellee’s favor against appellant for said sum of $1,200. It was recited in the 
judgment that appellee and her hushand had been divorced and that the automobile 
belonged to appellee’s separate estate. It was for those reasons, it appears, that 
appellee’s husband was denied a recovery of anything. The appeal was prosecuted 
by appellant alone.” 

Such additional facts will he stated in the course of this opinion as becomes 
appropriate. 

[1] The plaintiff in error ¢éomplains of the testimony of Mrs. Smith regarding’ 
an offer of compromise made to the latter by the agent of the insurance company. 
The Court of Civil Appeals correctly held that there was testimony to show that 
the person who made such offer was adjuster for the insurance company. The 
identity of such person is capable of definite ascertainment from facts in evidence. 

The circumstances under which Mrs. Smith testified to the offer of compromise 
were as follows: Counsel for the insurance company adduced evidence of the 
fact that some time after the car was burned, which occurred some three years 
hefore the date of trial, the grand jury had indicted Mrs. Smith for the burning of 
the car. Mrs. Smith testified, without dispute, that, after the car was burned, and 
before said indictment was found, the adjuster for the insurance company offered 
her a certain sum in compromise of her claim under the policy, and at the same 
time threatened that, unless she accepted the offer, criminal charges would be 
lodged against her for burning the car. She refused to accept the offer of com- 
promise. Shortly after this, the grand jury indicted her. Under these cireum- 
stances, reversible error was not committed by the trial court in allowing Mrs. 
Smith to testify as she did. The insurance company, having adduced evidence of 
the fact that she had been indicted, was not in a position to complain of her testi- 
wony which tended to show that the indictment was instigated by the insurance 
company for the purpose of forcing a compromise. 

The insuran¢e company further complains of what it calls improper argument 
made by Mrs. Smith’s counsel to the jury. This argument had direct relation to 
the fact. proved by the insurance company, that Mrs. Smith had been indicted for 
the burning of the car, and to the threat in that respect which the adjuster for the 
insurance company had made. If such argument .were improper, the insurance 
company provoked same by injecting into the case the fact that Mrs. Smith had 
been indicted. 

The insurance company further complains of the action of the trial court in 
excluding from evidence the testimony of the witness A. K. Harris to the effect 
that one FE. E. Burroughs and one O. B. Phillips had admitted to the witness that 
they, Burroughs and Phillips, had burned the car at the instance of Mrs. Smith 
in order for her to claim indemnity for its loss, under the policy in question. This 
testimony was properly excluded. There is, perhaps, no hetter established rule of. 
evidence than that the ex parte declarations of an alleged conspirator, concerning 
the alleged conspiracy, is not admissible against an alleged coconspirator, unless the 
conspiracy is shown by other testimony. We have read the statement of facts in 
this case, and have found no fact, circumstance, or combination of circumstances, 
which tends to show that a conspiracy, such’ as the heresay declaraton in question 
imports, ever existed. 

We recommend that the judgment of the trial court, and that of the Court of 
Civil Appeals, be affirmed. 

Cureton, Chief Justice. 

The judgments of the district court and Court of Civil Appeals are both affirm- 
cd, as recommended by the Commission of Appeals. 
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HOWREY et al. v. STAR INS. CO. OF AMERICA. No. 1814. 
Supreme Court of Wyoming. Jan. 9, 1934. 
28 Pacific Reporter (2d) 477. 
1. INSURANCE. 

Insurer had right to stand on terms of policy and decline to pay any loss 
because of violation of provision requiring insured to disclose incumbrances 
on property. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

3. INSURANCE. ; 

Insurer with knowledge of insured’s failure to disclose all incumbrances on 
property, nevertheless paying part of loss to mortgagee, waived right to urge 
violation of terms of policy as defense to action by insured. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

4. INSURANCE. 

Insurer by sending agent to investigate loss under fire policy waived right 
to formal notice required by policy. 

(For other cases, sce Insurance, Dec. Dig. § 561.) 

5. INSURANCE. / 

Insurer by paying part of loss under fire policy to mortgagee of property 
waived right to formal notice required by policy. 

(For other cases, see Insurance, Dec. Dig. § 562.) 

6. INSURANCE. , ‘ 

Payment by insurer to insured of part of amount due under policy of insur 
ance effects waiver of preliminary proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 562.) 

7. INSURANCE. ae ; 

Amended petition in action on fire policy steld to sufficiently raise question 
of waiver of conditions of policy. og . 

Amended petition alleged that plaintiffs caused notice of loss to be 
served on defendant; that defendant on certain date caused to be made 

an investigation of loss; and that it thereafter paid to mortgagee of 

property amount due it. 

(For other cases, see Insurance, Dec. Dig. 634[1].) 

Appeal from District Court, Converse County ; ac, D. Murane, Judge. 

Action by Cecil T. Howrey and another against the Star Insurance Company 


of America. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Dawson & Daniels, of Douglas, for appellant. 

Joseph Garst, of Douglas, for respondents. 

RineEr, Justice. 

Direct appeal proceedings bring this case here for the review of a judgment 
of the district court of Converse county. The respondent, Cecil T. Howrey and 
L. B. Walters, will generally hercinaftcr be referred to cither as the plaintiffs 
or by their respective names, and the appellant Star Insurance Company of 
America will be designated either as the defendant or as the Star Company. 

The principal facts material to be considered on this appeal are very little 
in dispute and are substantially as follows: 

In 1929, one Clyde Francisco sold to Howrey and Walters aforesaid, and who 
lived in Douglas, Wyo., an International automobile truck. The vendor himself, 
at the time of his prior purchase of the truck from the International Harvester 
Company of America—hercinafter generally referred to as the Harvester Com- 
pany—had not paid the full purchase price thereof but had given a mortgage, in 
due course placed of record, to the Harvester Company to secure the unpaid por- 
tion. The amount thus due that corporation at the time of Francisco’s sale to 
Howrey and Walters was approximately the sum of $1,000, and this amount the 
vendees assumed and agreed to pay. They also, on April 13, 1929, executed to 
Francisco a mortgage on said truck to secure their several notes to him evidencing 
the sale price of the vehicle and totaling $1,600. The instrument last mentioned 
was filed for record in Converse county April 15, 1929. 
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Respondent Walters was contemplating obtaining insurance on the truck but, 
before he did so, the Harvester Company notified him that it had already taken 
out insurance in the Star Company and had paid the premium therefor, which 
amount the plaintiffs thereafter duly repaid to the Harvester Company. This in- 
surance policy was dated September 6, 1929, covered the property insured for a 
period of one year, limited the liability thereon to $1,000, was issued to Cecil T. 
Howrey and L. B. Walters, and contained a loss payable clause reading: “It is 
understood and agreed that loss, if any, subject to all the terms and conditions of 
this policy is payable first to International Harvester Company of America, Chey- 
enne, Wyoming, balance, if any, payable to Cecil T. Howrey & L. B. Walters.” 
Among other provisions in the policy were also the following: 

“This entire policy shall be void if the insured has concealed or misrepresented 
any material fact or circumstance concerning this insurance or the subject thereof; 
or in case of any fraud, attempted fraud, or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, whether before or 
after a loss. 

“Unless otherwise provided by agreement in writing added hereto, and except 
as to any lien, mortgage, or other encumbrance specifically set forth and described 
in Paragraph D of this policy, this Company shall not be liable for loss or damage 
to any property insured hereunder while subject to any lien, or other encumbrance.” 

Paragraph D of the policy, after giving insured’s occupation as a rancher, a 
description of the automobile, the date of its purchase as a new car, its actual cost, 
and that it would be used for commercial uses and kept in a private garage at 
Douglas, Wyo., stated that: “The Automobile described is fully paid for by the 
Insured and is not mortgaged or otherwise encumbered, except as follows: Unpaid 
Balance, $1000.00.” Paragraph D was captioned as “Warranted by the Insured.” 

The truck was totally destroyed by fire September 3 or 4, 1930, and at that 
time there was due the Harvester Company $524 still unpaid on the purchase price. 


Thereafter, the agent of the company last mentioned, at Douglas, prepared a 
written notice to the Star Company, setting out the fact of loss of the truck and 
Walters, one of the plaintiffs, sent it. Subsequently and on September 19, 1930, one 
F. M. Andrews, who had been especially employed by the Star Company to inves- 
tigate the matter, came to Douglas and talked with Walters concerning the fire. 
On the trial, Walters testified that Andrews then stated to him that he was there 
to adjust the loss and that he had endeavored to obtain a settlement; that upon be- 
ing told by Walters of the mortgage to Francisco, Andrews denied any liability on 
the policy. Andrews testified that he did not make these statements, admitting, 
however, on direct examination, that he had been told by Walters of the Francisco 
mortgage, and on cross-examination, that he recommended a settlement of the loss 
to the Star Company. 


On December 1, 1930, formal proof of loss was executed by the Harvester 
Company and thereafter submitted to the Star Company, which on December 5, 
following, by its check, paid to the Harvester Company the sum of $524, the bal- 
ance due it at that time under its mortgage. No proof of loss was ever made by 
the plaintiffs nor were any blank forms for doing so sent them by the Star Com- 
pany. It is established that the value of the truck when destroyed was more than 
the limit of the policy of the insurance. 


The defendant refused to recognize any liability to the plaintiffs under the 
policy aforesaid and they, accordingly, brought suit to recover the difference be- 
tween the amount paid the Harvester Company and the policy limit of liability, 
to wit, the sum of $476. The pleaded defenses interposed by the Star Company 
were based.upon alleged violations of the terms of the policy by plaintiffs and, so 
far as necessary to be considered on this appeal, were sufficient to present to the 
court the questions hereinafter discussed. In due course, the issues in the cause 
were made up and it was then tried to the court without a jury. Under date of 
December 13, 1932, the judgment of which complaint is now made was entered, 
finding generally in favor of plaintiffs and especially that the defendant had waived 
written proof of loss and notice of loss as required by the policy aforesaid, and 
also the “question of the title involved in the case.” It was adjudged that plaintiffs 
recover the amount sued for with their costs. 

The point strongly insisted upon for the defendant is that the policy of insur- 
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ance involved in this litigation was void ab initio, and this is so under the clauses 
thereof quoted above, directed against concealment of material facts by the insurad, 
and against the existence of any other incumbrances on the insured property than 
those listed in the policy. Our attention is called to the fact established in the 
case beyond dispute that, at the time the insurance was assumed by the defendant, 
the chattel mortgage given by the plaintiffs to Francisco was in existence and of 
record, and that its existence was never disclosed to the defendant until after the 
loss of the truck occurred. This contention should be upheld if nothing else ap- 
peared in the record to render it untenable. 


The Harvester Company undoubtedly acted merely as the agent of the plain- 
tiffs in applying for the insurance, for they ratified its action in so doing by repay- 
ing to it the premium collected by the defendant on the policy. We have already 
adverted to the fact that this instrument was issued in the name of the plaintiffs 
and obviously was based upon the insurable interest held by them alone in the truck. 
This is made additionally clear when we consult the loss payable clause quoted 
above. 

There are two well-known provisions, one or the other of which is customarily 
inserted in fire insurance policies for the purpose of affording protection to a mort- 
gagee of the property. One of these is designated as the “open-mortgage” clause, 
and its legal effect, upon the authority of an elaborate list of cases, is thus set 
forth in 5 Couch on Insurance, 4426, § 1215a: “The courts are practically agreed 
that, under a simple loss-payable or open-mortgage clause, which, unlike the stand- 
ard mortgage clause, contains no provision regarding the rights of the mortgagee 
in case of a breach, in a policy of insurance issued to the mortgagor, and payable to 
the mortgagee as his interest may appear, the mortgagee is simply an appointee of 
the insurance fund, whose right of recovery is no greater than the right of the 
mortgagor, so that a breach of the conditions of the policy by the mortgagor which 
would prevent a recovery by him, precludes recovery from the insurer by the mort- 
gagee.” The other clause is ordinarily referred to as the “standard” or “union” 
mortgage clause, and concerning it, 26 C. J. 275, § 346, says: “But if a new con- 
tract is made directly between the mortgagee and insurer, or a clause is added 
which gives to the mortgagee a separate contractual status in respect to insurer, 
as is the case when, instead of the ‘loss payable’ or ‘open’ mortgage clause, the pol- 
icy contains the ‘union mortgage clause,’ providing in effect that the mortgagee 
shall not be prejudiced by any act or neglect of the mortgagor, subsequent breaches 
of condition by the mortgagor do not affect the rights of the mortgagee.” The 
statement of the text last cited appears to be in harmony with the long list of ca- 
ses cited in its support. 

In the case at bar, the mortgage clause employed is clearly of the “open” type, 
and the mortgagee, equally with the mortgagor, was bound “subject to all the 
terms and conditions” of the policy. It seems likewise clear that those “terms 
and conditions,” as quoted above, required the disclosure on the part of the insured 
of the fact that the Francisco mortgage was outstanding at the time the policy was 
written, so that the true interest of the insured in the property might correctly 
appear, and that the incumbrance might be listed as was the indebtedness due the 
Harvester Company. This disclosure was not made either by the plaintiffs or the 
Harvester Company. The consequences of such nondisclosure are stated by 26 
C. J. 184, 185, § 225, concisely thus: “But the current of authority asserts that the 
policy stands avoided if there is an encumbrance not disclosed and the policy con- 
tains an express condition or requirement of disclosure, although insured had no 
actual knowledge of the condition; and such condition is reasonable and valid.” 


[1] It is true there are decisions otherwise, as is mentioned in the text just 
quoted, which hold that the mere acceptance of a policy stating that the insurance 
is invalid if the property is incumbered does not render .the policy void, but the 
authorities to the contrary are too numerous and too weighty to be overlooked. 


The defendant, then, had the right to stand upon the terms of the policy and de- 
cline to pay any loss arising under it. 


To meet this situation, the plaintiffs advance the contention that by paying the 
Harvester Company the amount due it, the defendant waived this right. 


[2] In considering this point, we may recall that “waiver” is generally defined 
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as consisting in the “relinquishment of a known right.” 
Third Series, p. 916 et seq. 


7 Words and Phrases, 


It is evident that a party cannot be held to have waived a right based upon ma- 
terial facts, the existence of which he did not know. It is proper to inquire, also, 
at this point, as to the legal consequences, flowing from payments made by insur- 
ers, of claimed losses under open mortgage clause policies where, prior to or at 
the time of such payment, they possessed knowledge of facts which could have 
heen validly insisted upon as working an avoidance of the contracts. 

We find 26 C. J. 338, § 425, states the rule governing this matter generally in 
the following language: “Where the insurer, with knowledge of the breach of a 
condition, pays the amount of loss ascertained by appraisers into court upon an in- 
terpleader, Or pays or partially pays any loss under the policy, it recognizes the 
policy as still in existence and must be considered to have waived its defenses, un- 
less the policy is severable so that under the law it would be only forfeitable in 
part and the payment is made on the nonforfeitable portion.” 


In Webber v. Fidelity Lloyds of America, 271 S. W. 118, the Court of Civil 
Appeals of the Sixth District of the State of Texas had before it a case involving 
substantially the following facts: Webber, the plaintiff and appellant, brought an 
action against the Fidelity Lloyds of America, the defendant and appellee, on a 
policy for $595 issued by the latter, insuring Webber against loss of an automobile 
by fire or theft and containing a stipulation that the loss, if any occurred during 
its life, should be paid to the Dallas County State Bank, “as its interest might ap- 
pear.” The bank held a mortgage on the automobile. The policy had in it a clause 
reading: “In consideration of a reduction in premium it is warranted by the as- 
sured that the automobile insured under this policy will be continuously equipped 
with a locking device known as Decker (approved by Underwriters’ Laboratories, 
Inc., and bearing their label). The assured undertakes during the currency of this 
policy to use all diligence and care in maintaining the efficiency of said locking de- 
vice, and in locking the automobile when leaving the same unattended.” The in- 
sured violated this stipulation and the car was stolen. The insurer, with knowl- 
edge of such violation, nevertheless paid the bank as mortgagee $264.70, the amount 
owed it when the theft occurred. The action was by the owner of the car and the 
holder of the policy, for the sum of $330.30, the balance of the face of the policy 
remaining unpaid. The defendant urged the violation by the plaintiff of the stip- 
ulation requiring a specified locking device for and its maintenance and use by him 
on the car. The trial court sustained this contention, overlooking plaintiff’s claim 
that the defendant had waived the violation of the stipulation when, though 
aware of such breach, it had nevertheless paid the bank the amount due it. But 
the appellate court took a different view of the matter and, in reversing the 
judgment rendered in defendant’s favor, said in part: 

“The judgment involves findings by the trial court that appellee did not waive 
the violation by appellant of the stipulation set out in the statement above in either 
of the ways charged against it. We agree that the finding that appellant was not 
entitled to predicate waiver he asserted on the ‘proof of loss’ he made was correct, 
jor it was not shown that such proof was made in compliance with a demand 
therefor by appellee (14 R. C. L. 1197; Woodard vy. Ins. Co., 128 Wis. 1, 106 N. W. 
681, 116 Am. St. Rep. 17; Ridgeway v. Modern Woodmen, 98 Kan. 240, 157 P. 
1191, L.. R. A. 1917A, 1062); but it appeared that appelee knew appellant had vio- 
lated the stipulation at the time it paid the bank the part of the loss it was entitled 
to claim by the terms of the policy, and we think it therefore must be said, in view 
of the authorities, that such payment operated as a waiver by appellee of its right 
to complain of such violation. 14 R. C. L. 1199; 32 C. J. 1355; 26 C. J. 333; 3 
Cooley’s Briefs on Insurance, 2744; Ins. Co. v. Polemanakos (Tex. Com. App.) 
207 S. W. 922; Ins. Co. v. Lehman, 132 Ala. 640, 32 So. 733; Ins. Co. v. McAdoo 
(Tenn. Ch. App.) 57 S. W. 409. * * * 

“Nor can the contention that the payment did not operate as a waiver as claim- 
ed by appellant, because it was not made to him but to the bank, be sustained. 
Gardner y. Ins. Co., 125 Ky. 464, 101 S. W. 908. With reference to a like conten 
tion made in the case cited, the court said: 

“"The legal effect of such a provision (that the loss should be paid to a mort 
vagee as his interest appeared) would be to make the mortgagee the agent of the 
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insured to receive the payment of the insurance money due under the policy to the 
extent that he (the mortgagee) is interested in the property destroyed.’ 

“In that view the payment by appellee to the bank in legal effect was a pay- 
ment to appellant; and there is no doubt, as shown by authorities we have cited, 
if the payment had been to him it would have operated as a waiver.” 

The case last cited was decided April 9, 1925. Thereafter, under another ex- 
actly similar policy of the same company, the facts were such as to once more 
raise the identical question of law. This time it was resolved in favor of the 
plaintiff by the trial court, but the Court of Appeals for the Eighth District of 
Texas declined to follow the decision previously rendered by the co-ordinate ap- 
pellate court for the Sixth District, and filed an opinion reversing the judgment 
below. However, on account of the conflicting views thus appearing in the subor- 
dinate appellate courts, the case was certified to the Commission of Appeals of the 
state. Under date of June 25, 1927, in Fidelity Lloyds of America vy. Geddie, 116 
Tex. 656, 296 S. W. 500, 501, the court of final authority in the state, in the course 
of its opinion, among other things, said: 

“The conflict with the case of Webber v. Fidelity Lloyds of America (Tex. Civ. 
App.) 271 S. W: 118, referred to in the certificate, and this one, should be resolved 
in favor of the decision in the Webber Case. The conflict is apparent, and from 
the certificate appears to involve the identical question of law. Indeed, the two 
policies appear to be the same. 

“The fact that the policy in controversy contained a clause making the loss, if 
any, payable to the McFarland Investment Company as its interest might appear 
does not in any wise alter the fact that the contract proper is between the insur- 
ance company and the owner of the property. The effect of such clause is but to 
name the McFarland Investment Company as the party entitled to receive pay- 
ment of the fund in the event a loss becomes payable under the terms of the policy. 
Hamburg-Bremen Fire Ins. Co. v. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826. 
The authorities generally agree upon this matter. * * * The contract therefore 
being with the appellee, it is only such loss as may become payable under the 
terms of the contract that could in any event become payable to the McFarland 
Investment Company. The breach by appellee of his warranty with respect to 
keeping his car locked when the same was left unattended constituted a complete 
defense to appellant, unless the same was waived by its conduct in paying the Mc- 
Farland Investment Company. Now, waiver is not identical with estoppel, and 
there need not be shown any act or conduct of the assured with respect thereto, 
since waiver is wholly the act of the insurance company. It is therefore not neces- 
sary that any consideration should appear. * * * 

“Forfeitures are not favored, and the courts will quickly seize upon any fact 
or circumstance reasonably evidencing an intention not to insist upon the forfeiture. 
There being here a single, indivisible contract, the act of appellant in paying the 
McFarland Investment Company was entirely inconsistent with its right, and any 
intention, to avoid the policy, and was consistent only with a recognition of its 
continuing validity notwithstanding the known existence of a ground of forfeiture. 
This constitutes in law a waiver of the forfeiture, to which the insurance company 
otherwise would have been entitled.” 


It was accordingly held that the appellate court for the Eighth District erred 
in refusing to concur with the opinion in the Webber Case excerpted above. Other 
decisions of similar purport are: Julian v. Commercial Assur. Co., 220 Mo. App. 
115, 279 S. W. 740; Modlin v. Atlantic Fire Ins. Co., 151 N. C. 35, 65 S. E. 605; 
Bremen Farmers’ Mut. Ins. Co. v. Ingman et al., 122 Kan. 736, 253 P. 433; British 
General Ins. Co., Limited, of London, England v. Stamps et al. (Tex. Civ. App.) 
57 S.W.(2d) 638; Swearingen v. Hartford Ins. Co., 52 S. C. 309, 29 S. E. 722; 
Michigan-Idaho Lumber Co. v. Northern Fire & Marine Ins. Co, 35 N. D. 244, 
160 N. W. 130; Pfaffengut v. Export Ins. Co. of New York, 55 N. D. 112, 212 N. 
W. 518; Fireman’s Fund Ins. Co. v. Rowland Lumber Co., 186 N. C. 269, 119 S. E. 
362; Weis v. Norwich Union Fire Ins. Soc., 57 S. D. 124, 231 N. W. 292. See, also, 
14 RC. 12199; § 379. 


[3] In the case at bar, it is undeniably established that the defendant, through 
its agent Andrews, knew of the violation of the terms of the policy by the plain- 
tiffs through the nondisclosure of the existence of the Francisco chattel mortgage 
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on the truck at the time it paid part of the loss to the Harvester Company. Pos- 
sessing this knowledge and being aware, also, of its right to decline to pay the loss 
at all, under the specific provisions of the insurance policy issued by it to plaintiffs, 
the Star Company nevertheless made that payment. Under the authorities cited 
above, this constituted a waiver of its right to urge such violation in defense of 
the instant action, and we so hold. 

[4, 5] It is said that no notice of loss was ever made or given by the plaintiffs 
to the defendant, but the evidence in the record discloses that a written notice of 
loss was made out by the Harvester Company agent and sent out to the defendant 
by the plaintiff, as has already been mentioned. In addition to this, the insurer 
sent its agent, shortly after the fire, to investigate the loss. Under such circum- 
stances, even if the notice transmitted be regarded as informal in character, the 
defendant waived the formal notice required by the policy. 26 C. J. 403; State 
Mutual Insurance Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663. The 
same result must follow, also, when the fact of payment of part of the loss is 
considered, as discussed above. See Gleason y. Canterbury Mutual Fire Ins. Co., 
73 N. H. 583, 64 A. 187. - 

[6] As has been said, no proofs of loss were furnished defendant by plaintiffs 
as required by the terms of the policy. This fact is advanced as a defense by the 
Star Company, but as said in 7 Couch on Insurance, 5575, § 1581, “A payment by 
the insurer to the insured of a part of the amount due under a policy of insurance 
effects a waiver of preliminary proofs of loss.” See, also, 26 C. J. 406, § 521; 
Firemen’s Ins. Co. v. Hays et al., 159 Ark. 162, 251 S. W. 360; 14 R. C. L. 1349, 
§ 521. It appears likewise from the record, as previously noted, that formal proof 
was furnished to the defendant by the Harvester Company, although such proof 
was not forthcoming until after the sixty-day period allowed by the policy to fur- 
nish the same. No objection concerning this proof appears to have been made, 
but, on the contrary, it seems to have been accepted and certainly payment was 
made in accord with its claim of loss. 

[7] It is suggested that plaintiffs’ amended petition was insufficient to raise 
the question of waiver of the conditions of the policy in suit relied on by the Star 
Company. We cannot agree that this is so. The amended petition in substance al- 
leged, among other things, that the plaintiffs caused notice of loss to be served on 
the defendant; that the defendant, on September 19, 1930, caused to be made an in- 
vestigation of the loss of the truck; and that it thereafter paid to the Harvester 
Company the amount due it. This, under the law as we have hereinbefore stated 
it, would seem a sufficient pleading of all the facts necessary to constitute a waiver 
of the several provisions of the policy, the breach of which is here urged as de- 
fensive matter by the insurer. 

Finding no error in the record before us, the judgment should be affirmed. 

Affirmed. 

Kimball, C. J., and Blume, J., concur. 















1386 The Insurance Law Journal, Vol. 82 [May, 1934 


CASUALTY 
DEIN-BACHER, Inc. v. UNITED STATES FIDELITY & GUARANTY (CO, 
No. 82. 


Court of Errors and Appeals of New Jersey. Jan. 5, 1934. 
169 Atlantic Reporter 829. 
INSURANCE. 


Evidence held not to show delivery by insurer of theft policy and its retention 
by insured company for over two years prior to theft of furs from store window 
without complaint as to its terms so as to bar action to reform policy to cover 
the risk. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Court of Chancery. 

Suit by Dein-Bacher, Inc. against the United States Fidelity & Guaranty 
Company. Decree in favor of complainant, and defendant appeals. 

Affirmed. 

On appeal from a decree of the Court of Chancery advised by Vice Chan- 
cellor Sooy in accordance with the views expressed in a memorandum opinion 
filed by the late Vice Chancellor Ingersoll who heard the case. Vice Chancellor 
Ingersoll’s opinion reads in part as follows: 

“The complainant, formerly doing business under the name of Y. Dein & 
Company, is a dealer in furs in Atlantic City, and sometime prior to the issuance 
of the policy of insurance referred to in this cause, alleges that a number of furs 
were stolen from its store windows. For this nature of loss, they then held no 
insurance, and desiring to obtain insurance against a theft of that nature, applied 
to E. A. Wilson Company, the agents of the defendant, for such a policy. One, 
Lester H. Blumberg, who appeared to be an underwriter of the defendant com- 
pany, was brought by E. A. Wilson Company to Atlantic City for the purpose of 
inspecting the risk. 

“Blumberg and William Wilson, president and manager of the E. A. Wilson 
Company, were informed of the nature of the policy desired and the reason 
therefor, and the testimony is convincing that it was agreed, both by Blumberg 
and Wilson, that such a policy would be written. The policy was issued and 
renewed from time to time. 

“A loss occurring by theft out of the show window, suit was brought by the 
complainant. Defense was made thereto, that the policy did not cover the risk. 

“It is manifest that the wording of the present policy does not cover such a 
risk, and this bill is filed; first, praying for a reformation of the policy of insur- 
ance, and secondly, to restrain the defendant from asserting in an action at law 
that said policy did not cover the risk. 

“It is manifest that it was the intention of the insured and of Wilson and 
Blumberg, the insurers, that such a policy should be issued. Blumberg’s testimony 
was not produced by the defendant. In fact, no testimony was offered by it. The 
fact that Blumberg was not produced as a witness, has weight against the con- 
tention of the defendant. Provident Institution for Savings in Jersey City v. 
Sisters of Poor of St. Francis, 87 N. J. Eq. 424, 100 A. 894. 

“The non-production of evidence essential in the trial of a cause, which is in 
the possession of one of the parties, unexplained, raises a presumption that such 
testimony would tend to the disadvantage of the party not producing it, if it was 
produced. Eckel v. Eckel, 49 N. J. Eq. 587, 27 A. 433.” 

Carr & Carroll, of Camden, for appellant. 

Samuel Levinson and Thompson & Hanstein, all of Atlantic City, for 
respondent. 

Per Curiam. 


We agree with the Vice Chancellor that the evidence clearly indicates that 
it was the intention of all parties to issue a policy of insurance that would cover 
the loss sustained by the complainant; that the policy which actually was issued 


was the result of mutual mistake; and that the complainant is entitled to have it 
reformed. 


There is another question raised in the court below and urged here which is 
not dealt with at length in the opinion of the Vice Chancellor. The appellant con- 
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tends that the respondent had the policy in its possession from the time of issu- 
ance until the time of the burglary of the window, a period of over two years, 
and that because it accepted and retained the policy, without complaint as to its 
terms, it elected to accept the policy as written and cannot now seek reformation, 
citing Crescent Ring Co. v. Travelers’ Indemnity Co., 102 N. J. Law, 85, 132 A. 
106; Sardo v. Fidelity, etc., Co., 100 N. J. Eq. 332, 134 A. 774; and Berkowitz 
y. Westchester Fire Insurance Co., 106 N. J. Eq. 238, 150 A. 404. In those cases 
there was no question but that the assured had possession of the policy for a 
long period of time before loss was suffered, and it was held that the assured 
was under a duty to read and examine the policy and express any dissatisfaction 
with reasonable promptness. 

In the instant case, as stated by the Vice Chancellor, the defendant-appellant 
produced no witnesses, and made no effort to affirmatively prove the delivery and 
retention by the assured of the policy in question. Louis J. Bacher, treasurer of 
the complainant company, testified that he had no record or recollection of ever 
having received or seen the policy; he also testified that he was the person in 
complainant’s organization who would have received it. Y. Dein, president of com- 
plainant, testified that he never saw the policy in the possession of complainant. 
The policy appears to have been sent by E. A. Wilson & Co., Atlantic City agents 
for the appellant, to one Sasslaff, whom the complainant had first asked to get the 
coverage sought by a policy. Sasslaff had no recollection of handling the policy, 
hut testified that his records showed receipt by him of a policy. He did go so far 
as to say that he thought he had delivered it to complainant, but it appears from 
his examination that this statement was based more upon the fact that it was his 
custom to deliver policies to persons insured than upon any record or definite 
recollection of its delivery. 

In addition to this testimony, there is the fact that after the loss complainant 
was unable to find the policy in its files and had to procure a copy from the home 
office of the defendant before instituting its action at law. 

The defense now relied upon was set up in the answer as an affirmative 
defense and was denied in the complainant’s replication. In view of all the testi- 
mony, we think the record justifies a finding that there was a lack of proof of 
delivery and retention of the policy sufficient to bar an action for reformation on 
the ground of an election to accept its terms because of failure to make earlier 
objection to such terms. 

The decree appealed from is affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, 
3odine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, Wells, and Dill—15. 


For reversal: None. 
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MISCELLANEOUS 


HELD y. METROPOLITAN LIFE INS. CO. 
City Court of New York, Kings County. Dec. 1933. 
268 New York Supplement 235. 
iNSURANCE. 


_ _ Provision in contract employing insurance agent to collect premiums on 
industrial insurance, charging him with 24 times amount of weekly premiums 
not collected on insurance in force, held not void as constituting unlawful 
penalty and forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Action by Milton Held against the Metropolitan Life Insurance Company. 
On motion to dismiss the complaint. 

Motion granted. 


Bernard D. Barnett, of Brooklyn, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel), for defendant. 

GoLpsTEIN, Justice. 


This is a motion to dismiss the complaint under rule 106 of the Rules of 
Civil Practice. The plaintiff was employed by the defendant as an insurance 
agent, and said employment was pursuant to a written contract. Under this 
contract the plaintiff was allotted a certain district. It was his duty to collect 
premiums upon industrial insurance in force in that district, and he was paid 
a commission of 10 per cent. of the total premiums collected. In addition thereto, 
he was paid twenty-four times the amount of the premiums on any new insur- 
ance that he might secure if the insurance was written under the weekly pay- 
ment plan. If the insurance was paid monthly, his commissions amounted to 
five and one-half times the amount of the premium. The contract likewise pro- 
vided that he was to be charged twenty-four times the amount of the weekly 
premium on any insurance in force in his district that he failed to collect. The 
plaintiff continued in the employ of the defendant for a period of two years, 
and during that time the sum of $2,948.20 was deducted from his earnings by 
reason of his failure to collect certain premiums. The plaintiff has now brought 
this action to collect that sum. The complaint alleges the contract and due 
performance of the terms thereof, and in paragraph No. 7 of the complaint 
alleges that the provision for the deduction for the nonpayment of the premiums 
constituted an unlawful penalty and was therefore illegal and void. 


After a diligent search of the law upon this subject, it is apparent that the 
question has arisen, but infrequently. There are no citations of authority in 
either the plaintiff’s or the defendant’s brief. The case of Jennings v. Prudential 
Insurance Co. of America, 18 Misc. 470, 42 N. Y. S. 50; decided by the Appellate 
Term of the First Department, is apparently the only authority upon this sub- 
ject. In that instance the plaintiff was employed as an assistant manager in the 
industrial insurance department. That employment was under a written contract 
which was silent as to any provisions for deductions for failure to collect the 
weekly premiums. It was a custom of the company to make deductions similar 
to those provided for in the present case, and said deductions were made from 
the assistant manager’s salary beginning with the first week of his employment, 
and the court there held that the plaintiff having acquiesced in the manner of 
doing business and the custom of his employer in making the deductions from 
his salary was estopped from denying the company’s right to do so even though 
he had consented to the deductions for the sole purpose of holding his employ- 
ment. I cannot agree with the plaintiff that the deductions were a penalty or 
forfeiture, but were rather a protection to the company so as to insure that 
the agent would do his utimost to collect the premiums that were due. 

The motion to dismiss the complaint is therefore granted. Submit order. 








